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SUPREME  COURT  OF  JUDICATURE 
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STATE  OF   NEW  JERSEY, 

FEBRUARY  TERM,  1883. 


JAMES  W.  ANTHONY  v.  JOSEPH  B.  FEITTS. 

1.  In  a  suit  at  law  against  two  makers  of  a  promissory  note,  one  of  them 
cannot  set  up  as  a  defence  that  lie  was  known  to  the  payee  to  be  an 
accommodation  maker,  and  that  the  payee  bound  himself  by  legal  con- 
tract to  the  other  maker  to  give  him  time  for  payment. 

2.  In  such  cases  a  mere  equity  arises  and  the  remedy  is  in  chancery. 

3.  Payment  of  interest  on  a  contract  has  now  the  same  effect  to  keep 
alive  the  contract  with  respect  to  the  statute  of  limitations  as  it  had 
before  the  revision. 


Suit  upon  the  following  promissory  note,  viz. : 

"  $1000. 

"  On  or  before  the  1st  day  of  April,  1873,  we,  or  either  of 
us,  promise  to  pay  James  W.  Anthony,  or  bearer,  the  sum  of 
one  thousand  dollars,  with  interest  from  date,  without  defalca 
tion  or  discount,  for  value  received. 

«  April  3d,  1872. 


"William  Crater. 
"  A.  S.  Banghart. 
"  Joseph  B.  Fritts." 
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Interest  had  been  paid  up  on  the  note  to  the  1st  of  April, 
1878,  by  one  of  the  makers,  "William  Crater.  The  suit  was 
brought  on  the  12th  of  November,  1879. 

The  defendant,  under  plea  and  notice,  proved  that  on  the 
1st  of  April,  1878,  the  plaintiff  induced  the  said  Crater  to 
give  him  a  mortgage  as  collateral  security,  agreeing  in  con- 
sideration thereof  to  extend  the  time  of  the  payment  of  the 
said  note.  He  further  proved  that  he  and  Banghart  were 
accommodation  makers  of  the  note,  and  that  such  circumstance 
was  known  to  the  plaintiff. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  court  on  the  law  arisiug  out  of  the  foregoing  facts. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixon  and  Parker. 

For  the  plaintiff,  Oscar  Jeffery. 

For  the  defendant,  Martin  Wyckoff. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  problem  to  be  solved  in 
this  case  is  whether  a  person  who  has  contracted  as  a  principal, 
but  who  is  known  to  be  a  surety,  can,  at  law,  claim  any  of  the 
privileges  belonging  to  the  latter  character.  The  subject  may 
be  said  to  belong  to  the  vexed  questions  of  the  law,  for  the 
decisions  relating  to  the  matter  are  much  in  conflict.  It  is 
said  in  the  text-books,  and  the  observation  appears  to  be  jus- 
tifiable, that  the  weight  of  American  authority  is  in  favor  of 
the  admissibility  of  the  defence  interposed  in  this  case ;  but 
this  doctrine  is,  I  think,  in  the  main,  the  product  of  the  union 
of  the  legal  and  equitable  systems  so  generally  prevailing  in 
this  country,  and  it  is  opposed  not  only  to  correct  theory,  but 
to  a  series  of  judgments  in  the  English  courts.  The  follow- 
ing are  decisions  of  this  latter  kind  :  Strong  v.  Foster,  17  C.  B. 
201 ;  Manley  v.  Boycot,  2  EL  &  B.  46  ;  Pooley  v.  Harradine, 
7  El.  &  B.  431 ;   Greenough  v.  McClelland,  2  El.  &  El.  424, 
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428  ;  Fentum  v.  Focock,  5  Taunt.  192 ;  Frice  v.  Edmunds,  10 
B.  <&  a  578. 

These  judgments  appear  to  have  been  deduced  from  the 
following  principles :  that  the  circumstance  of  suretyship  is, 
in  this  class  of  cases,  in  no  respect  an  ingredient  of  the  con- 
tract which  is  in  suit ;  that  the  undertaking  of  the  party  is 
that  of  a  principal  promisor,  and  that  he  cannot  claim  that 
by  reason  of  any  stipulation,  either  express  or  implied,  he  has 
a  right  to  be  treated  in  any  other  capacity ;  and  that  when  he 
insists  on  being  discharged  from  his  undertaking,  on  the 
ground  that  time  has  been  given  to  a  copromisor,  he,  in 
effect,  is  asking  that  such  undertaking  may  be  treated  in  this 
respect  as  one  of  suretyship,  Avhich  is  contrary  to  its  nature. 
It  will  be  observed  that  this  theory  has  nothing  to  do  with 
the  question  which  is  so  much  discussed  in  the  cases  on  this 
subject  in  the  courts  of  this  country,  whether  or  not  the  testi- 
mony showing  that  in  point  of  fact  the  party  was  a  surety, 
although  he  did  not  contract  as  such,  is  admissible,  for  the 
conclusion  arrived  at  proceeds  from  the  hypothesis  that  accept- 
ing the  incident  of  suretyship,  such  incident,  as  it  does  not 
qualify  the  contract,  has  no  effect  whatever  in  a  court  of  com- 
mon law.  And  it  is  also  to  be  remembered  that  in  this  line 
of  thought  there  is  no  denial  that  when  a  person  contracts  as 
surety  he  can  defend  himself,  in  such  respects  as  are  now  in- 
volved, equally  in  a  legal  as  in  an  equitable  tribunal :  the  dis- 
tinction beiug  that  in  the  former  forum  he  cannot  require  the 
promisee  to  regard  him,  in  any  aspect,  as  only  collaterally 
liable,  having  bound  himself  as  a  primary  debtor.  If  this 
defendant  had  bound  himself  in  this  instance  as  a  surety,  the 
extension  of  time  for  the  payment  of  the  note  given  on  a 
legal  consideration  to  the  principal  debtor,  would,  either  at 
law  or  in  equity,  have  worked  his  exoneration  from  all 
liability ;  but  having  stipulated  unconditionally  for  the  pay- 
ment of  this  money,  as  he  cannot  interpolate  into  his  engage- 
ment any  terms  tending  to  his  protection,  it  does  not  seem 
practicable  for  him  to  do  more  than  to  assert  that  the  con- 
duct of  the  plaintiff  in  disregarding  his  status  of  surety,  of 
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which  he  was  informed,  was  inequitable.  And  this  is  in 
truth  to  place  the  subject  on  its  legal  footing.  The  plaintiff 
had  knowledge  that  the  defendant  was  an  accommodation 
maker;  but  he  did  not  deal  with  him  as  such  surety.  If  he 
had  been  asked  to  do  so,  it  is  quite  likely  he  would  have  re- 
fused to  accept  so  irregular  aud  imperfect  an  undertaking. 
What  he  did  was  to  take  from  him  a  direct  promise  to  pay 
this  money  at  a  given  date.  This  contract  being,  as  respects 
the  defendant,  of  primary  obligation,  cannot  be  converted  into 
one  of  secondary  obligation ;  but  nevertheless,  in  the  view  of 
a  court  of  equity,  it  was  not  conscionable  for  the  plaintiff  to 
increase  the  hardship  of  the  defendant's  position  as,  in  point 
of  fact,  he  was  the  surety  of  the  principal  debtor.  But  this 
right  of  the  surety  to  have  his  status  respected  does  not  pertain 
to  his  contract,  as  an  implied  incident,  but  is  a  mere  equity, 
which  it  is  irregular  to  enforce  in  a  court  of  common  law,  so 
long  as  it  is  important  to  preserve  the  distinction  between  the 
procedures  of  a  legal  and  those  of  an  equitable  forum. 

This  discrimination  has  been  accurately  defined  in  some  of 
the  English  decisions  above  cited.  In  the  case  of  Hollier 
v.  Eyre^  9  CI.  &  Fin.  1,  45,  Lord  Cottenham  very  clearly 
declares  the  grounds  on  which  courts  of  equity,  in  matters  of 
this  nature,  base  their  action.  His  statement  is  this :  "  But 
although  all  the  grantors  were  principals  as  between  them  and 
the  grantees,  yet  as  between  themselves  some  of  them  might 
be  sureties  for  others ;  and  if  it  was  established  that  such  was 
the  case  as  between  the  plaintiffs  and  Lynch,  and  that  the 
grantee  knew  that  such  was  the  case,  they  might  by  their  deal- 
ing with  Lynch  have  raised  an  equity  in  favor  of  the  plain- 
tiff, entitling  him  to  the  protection  of  a  court  of  equity  against 
the  legal  consequences  of  the  instruments  he  joined  in  execu- 
ting. This  distinction  is  perfectly  well  settled  and  is  the 
ground  of  many  of  the  decisions."  And  with  equal  em- 
phasis with  respect  to  the  equitable  foundation  of  this  practice 
on  this  subject,  Lord  Justice  Turner,  in  Davies  v.  Stainbank, 
6  De  G.,  M.  (fc  G.  679,  says:  "This  court,  as  I  apprehend, 
has  at  all  times  exercised  jurisdiction  in  oases  of  this  nature. 
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It  is,  in  the  eye  of  this  court,  a  fraud  in  a  creditor  to  proceed 
to  law  against  a  surety,  after  he  has  agreed  with  the  principal 
debtor  to  enlarge  the  time  for  payment  of  the  debt ;  and  this 
court  relieves  against  the  fraud." 

Such  is  the  equitable  doctrine,  and  such  are  the  grounds  of 
that  doctrine;  a  court  of  equity  intervenes  in  such  cases,  not 
by  way  of  enforcing  a  contract,  but  as  in  many  similar  cases, 
for  the  prevention  of  unconscionable  conduct,  against  which 
there  is  no  legal  protection.  And  even  considered  in  this  light, 
it  has  been  scrupled  whether  there  is  any  reasonable  foundation 
for  the  practice,  for  in  a  recent  case,  Greenough  v.  McClelland, 
above  cited,  we  find  that  Mr.  Justice  Williams,  referring  to  the 
subject,  thus  criticises  the  intervention  of  chancery  in  such 
cases.  He  says :  "  A  common  law  lawyer  might  feel  diffi- 
culties in  the  way  of  arriving  at  such  a  doctrine.  He  might 
consider  that  there  is  nothing  illegal  in  an  agreement  by  one 
who  is  in  reality  a  surety,  to  forego  his  rights  as  a  surety  and 
sabmit  to  all  the  liabilities  of  a  principal ;  and  that  a  party 
to  a  written  instrument  who  on  the  face  of  it  contracts  as  a 
principal,  thereby  enters  into  such  an  agreement.  I  may  say, 
for  myself,  without  disrespect  to  the  courts  of  equity,  that  I 
do  not  understand  why  they  should  have  disregarded  such 
considerations."  It  may  therefore,  I  think,  be  safely  said  that 
the  situation  in  question  gives  rise  at  best  to  nothing  but  an 
equity,  and  that  such  equity  is  of  a  class  that  is  not  recog- 
nized by  courts  of  law. 

This  subject  was  considered  and  placed  upon  the  footing 
above  indicated  by  the  Queen's  Bench  in  the  case  of  Pooley  v. 
Harradine,  7  EL  &  B.  430.  The  action  was  on  promissory 
notes  and  the  plea  was  on  equitable  grounds ,  by  force  of  the 
act  to  the  eifect,  that  the  defendant  made  the  notes  jointly 
with  one  J.,  for  J.'s  accommodation  and  as  surety  for  J. ;  and 
that  the  notes  were  delivered  to  plaintiff  and  taken  by  him 
on  an  agreement  between  them  that  defendant  should  be  liable 
as  surety  only,  and  with  notice  that  he  was  surety  only ;  and 
that  afterwards  the  plaintiff,  without  defendant's  consent,  gave 
time  to  J.,  and  but  for  which  he  might  have  obtained  pay- 
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ment.  On  demurrer,  this  jjlea  was  held  good,  the  court  say- 
ing that  although  the  written  contract  contained  in  the  note 
could  not  be  varied  by  parol,  so  as  to  introduce  a  stipulation 
that  the  defendant  was  to  be  regarded  as  only  collaterally 
bound,  yet,  nevertheless,  an  equity  arose  from  the  relation  of 
surety  and  principal  between  the  defendant  and  J.,  and  notice 
thereof  to  the  plaintiff,  and  that  such  equity  which  by  force 
of  the  statute  could  be  set  up  as  a  defence  at  law,  though 
formerly  it  was  available  only  in  chancery.  The  doctrine  of 
this  case  was  approved  of  and  followed  in  the  Exchequer  in 
Greenough  v.  McClelland,  which  has  been  already  referred  to. 
And  that,  I  apprehend,  is  the  inevitable  result  of  correct 
reasoning  on  legal  jn-inciples,  when  the  question  arises  in  a 
jurisdiction  in  which  the  legal  and  the  equitable  systems  have 
been  preserved  in  separate  forms. 

And  in  the  light  of  this  view,  if  the  American  cases  are 
critically  examined,  the  great  bulk  of  them  cannot  be  regarded 
as  adverse  authorities.  The  result  in  some  of  the  cases  was  in- 
fluenced by  statutory  provisions,  and  in  others  by  the  circum- 
stance that  the  methods  of  chancery  were,  in  such  jurisdictions, 
interfused  with  the  practice  of  the  common  law  courts.  In 
Massachusetts  and  in  Pennsylvania  this  defence  was  admitted 
avowedly  on  this  ground.  In  the  State  of  New  York,  notwith- 
standing some  earlier  intimations  from  the  bench  to  thecontrary^ 
as  late  as  the  year  1872,  it  was  decided  by  the  Supreme  Court 
that  the  equity  in  question  was  not  cognizable  at  law.  Camp- 
hell  v.  Tate,  7  Lans.  370 ;  Benjamin  v.  Arnold,  2  Hun  447 ; 
and  finally  in  Hubbard  v.  Gurney,  64  iV.  Y.  460,  the  Court 
of  Appeals  followed  the  English  rule  and  declared  the  defence 
admissible  on  equitable  grounds,  the  code  having  authorized 
that  mode  of  proceeding. 

In  this  state,  although  the  precise  question  has  not  been  de- 
cided by  the  courts,  the  judicial  intimations,  when  this  point 
has  incidentally  been  considered,  are  adverse  to  admission  of 
this  defence  in  a  suit  at  law.  In  Paulin  v.  Kaighn,  3  Dutcher 
503,  Chief  Justice  Whelpley  refers  to  this  doctrine,  and  with 
entire  distinctness  recognized  it  as  the  settled  rule  of  the  law. 
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Touching  the  defence  by  a  surety  who  had  contracted  as  a 
principal  debtor,  of  an  agreement  to  extend  the  time  of  pay- 
ment, he  says :  "  There  is  an  obvious  propriety  in  excluding 
the  evidence  at  law,  in  an  action  upon  the  contract  brought  by 
the  creditor.  By  the  form  of  the  instrument  they  agreed  to  be 
bound  to  him  as  principals ;  the  action  is  to  enforce  the  instru- 
ment in  tlie  shape  the  parties  put  it."  Equally  clear  is  the 
acceptance  of  the  rule  in  Pintard  v.  Davis,  Spenc.  206  ;  S.  C, 
1  Zab.  632. 

With  respect  to  the  second  ground  of  defence  supposed  to 
arise  by  force  of  the  statute  of  limitations,  I  cannot  perceive 
the  force  of  such  contention.  There  were  annual  payments 
of  interest  upon  this  note  up  to  the  date  of  the  suit ;  such 
payments  by  one  of  the  joint  makers  have  always  been  held 
to  keep  alive  and  renew  the  ground  of  action  as  against  all 
the  parties  to  the  contract.  Merritt  v.  Day,  9  Vroom  32. 
And  the  legal  force  of  such  payments  has  been  preserved  by 
the  express  language  of  the  present  act.     Rev.,  p.  595,  §  10. 

The  plaintiff  must  have  judgment. 


GEORGE  K.  COLEMAN,  EECEIVER  OF  THINGS  IN  ACTION 
OF  WIGHTMAN  ET  AL.,  v.  ERASTUS  W.  ROFF. 

An  assignment  of  choses  in  action,  made  by  a  defendant  in  execution  after 
proceedings  for  discovery  taken  under  the  act  relating  to  executions, 
made  to  an  assignee  having  notice  of  suck  proceedings,  is  void  as 
against  a  receiver  subsequently  appointed. 


In  assumpsit. 

This  was  an  action  of  assumpsit  brought  by  Coleman,  the 
plaintiff,  as  receiver  of  the  property  and  things  in  action  of 
Joseph  H.  and  Daniel  C.  Wightman,  against  Erastus  W.  Roff. 
Coleman  was  appointed  receiver  by  the  judge  of  the  Essex 
Circuit,  under  proceedings  supplementary  to  execution  in  a 
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cause  wherein  Semon  Bache  and  others  were  plaintiffs  and  the 
said  Joseph  H.  and  Daniel  C  Wightman  were  defendants, 
and  this  suit  was  brought  to  recover  certain  moneys  collected 
by  the  defendant  in  this  cause  upon  several  leases  which  had 
been  assigned  to  him  by  the  Wightmans. 

The  case  was  tried  at  the  Essex  Circuit,  May  4th,  i882, 
before  a  jury. 

The  proof  in  the  case  disclosed  that  judgment  was  entered 
in  Bache  et  al  v.  Wightman  on  July  28th,  1879,  for  $647.24 
damages  and  costs.  Execution  was  issued  the  same  day,  and 
returned  unsatisfied  by  the  sheriff  of  Essex  county  on  July 
29th,  1879.  On  the  last-mentioned  date  an  order  was  made 
by  the  Circuit  judge  requiring  the  defendants  to  appear  before 
a  commissioner  and  make  discovery  concerning  their  property 
and  things  in  action.  This  order  was  served  upon  the  de- 
fendants on  July  29th,  1879,  and  they  appeared  and  were 
examined.  The  examination  disclosed  the  fact  that  the  leases 
in  question  were^  at  the  close  of  the  examination,  the  property 
of  the  defendants  (the  Wightmans)  who  were  collecting  the 
rents. 

On  August  11th,  1879,  the  plaintiff  was  appointed  receiver. 

The  defendant  in  this  suit  (Roff )  had  obtained  a  judgment 
by  confession  against  the  Wightmans  upon  April  16th,  1879, 
for  $716.25,  upon  which  he  had  caused  execution  to  be  issued 
the  same  day,  and  a  levy  to  be  made  upon  certain  real  estate 
belonging  to  the  Wightmans,  which  levy  he  still  retained  at 
the  time  Coleman  was  appointed  receiver  in  the  Bache  case. 

The  Wightmans  were  engaged  in  a  manufacturing  business 
requiring  power,  and  Roff,  who  occupied  the  adjoining  premi- 
ses, had  furnished  the  power  for  many  years.  The  substantial 
consideration  for  the  confessed  judgment  by  them  to  him  was 
rent  due  for  this  power.  It  was  also  in  evidence  that  Roff 
knew  of  the  pendency  of  the  supplementary  proceedings  in 
the  Bache  suit,  and  that,  on  August  9th,  1879,  he  heard  that 
a  receiver  was  to  be  appointed,  and,  as  he  expressed  it,  "  knew 
that  if  one  was  appointed  he  would  take  everything ; "  that  on 
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hearing  that  a  receiver  was  to  be  appointed,  he  went,  upon  the 
same  day,  August  9th,  1879,  to  the  Wightmans  and  procured 
from  them,  upon  demand  for  additional  security,  an  assign- 
ment of  all  the  leases  they  then  held,  as  collateral  security  for 
the  payment  of  his  judgment — they  stating  that  these  leases 
were  all  the  property  they  had — and  he  subsequently  collected 
upon  them,  between  August  9th,  1879,  and  April  1st,  1880, 
$626.98,  and  refused,  upon  demand,  to  pay. the  same  over  to 
the  receiver. 

At  the  conclusion  of  the  evidence  plaintiff's  counsel  asked 
the  court  to  overrule  the  defence  and  direct  a  verdict  for  the 
plaintiff  for  the  amount  of  rent  collected. 

The  court  instructed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  $708  ($626.98,  with  interest,)  subject  to  the  opinion  of 
the  Supreme  Court  as  to  the  proper  construction  of  the  clause 
in  the  act  authorizing  proceedings  for  discovery  which  author- 
izes the  receiver  "  to  receive,  &c.,  the  property  and  things  in 
action  belonging  or  due  to,  or  held  in  trust  for  the  defendants 
at  the  time  of  the  issuing  of  execution,  or  at  any  time  after- 
wards," and  as  to  the  effect  upon  the  assignment  of  the  leases 
in  question,  of  the  commencement  of  supplementary  proceed- 
ings, and  of  the  fact  that  the  defendant,  Roff,  had  notice  prior 
to  said  assignment,  of  the  pendency  thereof  to  reach  said  leases, 
and  of  the  fact  that  a  receiver  was  about  to  be  appointed. 

Judgment  to  be  entered  upon  the  verdict,  for  the  plaintiff, 
if  the  court  should  be  of  opinion  that  the  title  of  the  receiver 
related  back  to  the  time  of  issuing  of  execution,  or  that  a  lien 
was  acquired  upon  the  choses  in  action  of  the  defendants  in 
the  Bache  suit  by  the  commencement  of  proceedings  for  dis- 
covery, which  culminated  in  the  appointment  of  a  receiver,  of 
which  proceedings  and  application  for  such  appointment  the 
defendant,  Roff,  had  notice  prior  to  the  taking  of  the  assign- 
ment; otherwise,  for  the  defendant. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixon  and  Parker. 
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Coleman  v.  Eoflf'. 
For  the  plaintiff,  W.  G.  Camming  aud  F.  E.  Bradner. 
For  the  defendant,  J.  H.  Stone. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  case  comes  from  the 
Essex  Circuit  for  the  advisory  opinion  of  this  court  touching 
the  proper  construction  of  the  twenty-sixth  section  of  tiie 
"Act  respecting  executions,"  {Rev.,  p.  394,)  so  far  as  the  same 
relates  to  the  title  to  the  choses  in  action  of  the  debtor  which 
is  vested  thereby  in  the  receiver.  But  it  is  to  be  observed 
that  this  court  is  not  asked  to  expound  this  legislative  provi- 
sion in  all  its  applications,  but  in  the  single  aspect  arising 
from  the  circumstances  of  a  defendant  in  execution,  after  an 
order  had  been  served  on  him  to  make  discovery  by  virtue  of 
the  act  in  question,  having  passed  over  in  payment  of  a  just 
debt  to  a  creditor,  cognizant  of  such  proceeding,  certain  of  his 
things  in  action.  The  defendant  in  this  suit  acquired  his  title 
to  the  property  in  dispute  from  the  defendant  in  execution, 
with  knowledge  of  the  order  for  discovery,  but  antecedently 
to  the  appointment  of  a  receiver.  The  inquiry  is  whether 
such  title  prevails  over  the  right  of  the  receiver  subsequently 
constituted. 

In  the  case  of  Journeay  v.  Brown,  2  Dutcher  111,  it  was  in- 
timated that  the  provision  now  to  be  construed  -'  seems  plainly 
to  contemplate  that  the  proceedings  under  it  shall  prevent  the 
debtor  from  making  any  disposition  of  his  property  while  they 
are  pending,"  and  this,  it  appears  to  me,  is  the  correct  view 
of  the  subject.  Indeed,  it  is  the  only  view  which  can  be 
adopted  consistently  with  the  fundamental  rule  of  statutory 
interpretation,  which  forljids  the  excision  from  a  statute  of 
plain  terms  that  are  wholly  compatible  with  the  spirit  and 
context  of -the  act.  The  language  of  this  clause  is,  that  the 
judge,  after  the  evidence  has  been  placed  before  him,  may 
"  make  an  order  appointing  a  receiver  of  the  property  and 
things  in  action  belonging,  or  due  to,  or  held  in  trust  for  such 
debtor  as  aforesaid,  at  the  time  of  the  issuing  said  cxecuti(mf 


FEBRUARY  TERM,  1883.  11 


Coleman  v.  Roff. 


or  at  any  time  afterwards,  who  thereby  shall  receive  authority 
to  possess,  receive,  and,  if  need  be,  in  his  own  name  as  such 
receiver,  sue  for  such  property  or  things  in  action," 

This  act,  therefore,  in  explicit  and  perspicuous  terms,  de- 
fines the  title  of  the  receiver.  It  is  declared  that  he  is  to 
"  possess  and  receive  "  the  property  and  things  in  action  be- 
longing to  or  held  in  trust  for  the  debtor  at  the  time  of  the 
issuing  of  the  execution,  and  it  is  quite  out  of  the  question  for 
the  court  to  say  that  the  will  of  the  legislature  is  not  to  be 
effectuated,  and  that  this  officer  shall  take  such  property  only 
as  remains  to  the  debtor  at  the  date  of  the  constitution  of  the 
receivership,  or  at  some  subsequent  period.  Such  an  interpreta- 
tion of  the  clause  would  obviously  expunge  from  it  the  phrase, 
"  at  the  time  of  the  issuing  of  the  execution,"  and  such  a  muti- 
lation does  not  seem  justifiable,  so  far  as  is  apparent  from  any 
part  of  the  policy  which  is  inherent  in  this  law.  The  act  is 
remedial,  its  manifest  purpose  being  to  extend  the  execution 
lien  to  the  choses  in  action  of  the  judgment  debtor  in  the  event 
of  the  requisite  measures  being  taken  to  create  and  enforce 
such  lien.  The  defect  to  be  amended  was  the  inability  of  the 
judgment  creditor,  by  a  legal  proceeding,  to  reach  a  certain 
class  of  property  belonging  to  his  debtor,  and  when  the  legis- 
lature removed  such  disability  there  was  assuredly  no  reason 
why,  in  its  discretion,  it  should  not  establish  a  procedure 
whereby  a  simultaneous  lien  should  obtain  under  the  execution 
upon  every  species  of  property  of  the  defendant  in  the  suit. 
That  there  is  neither  hardship  nor  injustice  in  vacating  the 
assignment  made  to  the  creditor  in  the  present  case,  in  favor 
of  the  receiver,  is  most  conspicuous  from  the  fact  that  if  this 
judgment  creditor,  instead  of  taking  steps  by  force  of  this 
act  respecting  executions,  had  filed  his  bill  in  equity  to  reach 
the  intangible  property  of  his  debtor,  apd  it  had  appeared  that 
subsequently  to  the  bringing  of  such  suit,  and  with  a  knowl- 
edge of  its  pendency,  this  defendant  had  taken  an  assignment 
of  this  property  in  question,  a  decree  requiring  the  payment 
of  such  moneys  to  the  receiver  would  have  been  a  matter  of 
course.     Clearly,  therefore,  a  law  cannot  be  said  to  be  radi- 
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cally  unreasonable  that  gives  to  a  creditor  the  same  remedy  at 
law  which,  by  an  outlay  of  more  money  and  labor,  he  could 
obtain  in  a  court  of  conscience. 

In  a  case  that  hinges  entirely  on  the  expressions  of  a  statute, 
the  decisions  of  the  courts  of  other  states  relative  to  statutes 
regulating  the  same  subject,  but  expressed  in  various  terms, 
cannot  be  of  much  assistance.  The  cases  cited  in  the  brief  of 
counsel  from  the  New  York  reports  are  of  this  character,  and 
although  by  no  means  in  point  it  is  deemed  they,  in  a  general 
way,  are  favorable  to  the  statutory  construction  above  ex- 
pressed. 

The  plaintiff  in  this  suit,  in  the  opinion  of  this  court,  is 
entitled  to  recover,  and  the  Circuit  Court  will  be  so  instructed. 


HIRAM  W.  D.  CROSS  v.  HOWARD  W.  HAYES. 

Money  placed  in  the  liands  of  a  tliird  person  by  the  vendor  and  purchaser 
of  lands,  under  an  agreement  to  pay  out  of  it  assessments  and  taxes 
subsisting  against  the  lands  as  liens,  cannot  be  recovered  by  the  vendor 
upon  his  procuring  the  assessment  to  be  set  aside,  such  agreement  held 
to  be  for  the  indemnity  of  the  purchaser  against  liability  to  pay  for  the 
improvement. 

On  error  to  Essex  Circuit. 

The  case  was  heard  before  the  Essex  Circuit,  without  a 
jury,  upon  the  following  statement  of  facts  agreed  upon,  and 
judgment  ordered  for  defendant : 

On  February  14th,  1882,  the  plaintiff  conveyed  a  plot  of 
land  on  Springfield  avenue,  in  Newark,  to  Anthony  Kuttruff, 
for  $2000,  by  a  deed  of  warranty  with  full  covenants,  which 
was  left  in  escrow  with  the  defendant  to  be  put  on  record,  on 
February  23d,  1882,  or  sooner,  if  the  encumbrances  should 
be  paid  off,  in  which  case  the  balance  of  the  purchase  money 
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was  to  be  given  to  the  plaintiflf;  said  deed  was  left  for  record 
by  defendant  with  the  register  on  February  23d,  1882. 

When  the  deed  was  made  the  property  was  encumbered  by 
a  mortgage  for  $400,  having  four  and  one-half  years  to  run, 
and  with  six  months'  interest  unpaid  ;  by  two  assessments, 
one  of  which  was  for  grading,  curbing  and  flagging,  and  the 
other  for  a  sewer;  and  by  the  taxes  for  1881.  The  assess- 
ments, with  costs  and  interest,  then  amounted  to  about  $900, 
the  one  since  set  aside  being  about  $460;  the  taxes  were 
$24.94.  Of  the  purchase  money,  $500  was  paid  to  the  plain- 
tiff at  once,  and  $1500  deposited  with  the  defendant,  and  the 
following  receipt  given  by  him  to  plaintiff: 

"  Newaek,  Feb.  14th,  1882. 
«  This  is  to  certify  that  I  hold  in  my  hand,  as  an  escrow,  a 
deed  from  Hiram  W.  D.  Cross  and  wife  to  Anton  Kuttruff, 
said  deed  to  be  put  on  record  February  23d,  1882,^  or  before? 
if  Cross  gives  his  consent,  or  as  soon  as  said  Cross  is  paid  the 
purchase  money  of  said  deed  ;  also  that  I  hold  fifteen  hundred 
dollars  to  pay  all  mortgages,  taxes  or  assessments,  or  other 
liens  on  said  property,  when  the  amounts  are  ascertained,  and 
said  Cross  certifies  it  to  be  correct  in  writing,  and  the  remain- 
der to  be  paid  to  said  Cross  on  demand  in  writing.  The 
property  in  said  deed  is  known  as  Nos.  604,  606,  608  Spring- 
field avenue,  in  the  city  of  Newark  This  receipt  to  be  given 
up  on  the  fulfilment  of  the  trust  herein  expressed. 

"  Ten  dollars  to  be  retained  by  me  for  searches. 
"$1500.  HowAiiD  W.  Hayes." 

"  Witness :  G.  W.  HuBBELL." 

"  I  agree  to  pay  the  above  sum  as  agreed,  to  the  order  of 
H.  W.  D.  Cross,  or  to  any  one  bringing  an  order  in  writing 

from  him. 

"Howard  W.  Hayes." 

Soon  after,  the  defendant  paid  the  taxes  by  the  order  of  the 
plaintiff. 
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In  June,  1882,  the  assessment  for  grading,  curbing  and 
flagging,  was  set  aside  by  the  Supreme  Court,  as  unconstitu- 
tional and  void,  the  same  having  been  made  by  the  city  sur- 
veyor under  section  109  of  the  charter  of  Newark.  A  ver- 
bal demand  was  then  made  by  the  plaintiff  upon  tiie  defendant 
for  the  payment  of  the  $460,  as  above ;  and  defendant  be- 
lieving the  property  not  subject  to  a  re-assessment,  promised 
to  pay  the  same  on  the  following  morning,  but,  learning  at 
the  city  hall  that  the  city  officers  claimed  that  a  new  assess- 
ment could  be  made,  he,  on  the  next  morning,  declined  to 
pay ;  whereupon  tiie  following  written  demand  was  made : 

"To  Howard  W.  Hayes: 

"  Take  notice,  that  I  hereby  demand  that  you  pay  to  me  the 
sum  of  four  hundred  and  fifty-one  dollars  and  eleven  cents, 
being  the  amount  of  money  retained  by  you  from  the  pur- 
chase money  due  me  from  the  sale  of  my  Springfield  avenue 
property,  pending  the  dismissal  of  the  assessment  known  as 
*  The  Springfield  Avenue  Grading,  Curbing  and  Flagging 
Benefit  Assessment,'  which  assessment  has  been  vacated  by 
the  Supreme  Court  of  this  state,  June  Term,  1882,  and  re- 
moved from  the  records  of  the  city  of  Newark,  as  a  lien  and 
encumbrance  on  said  premises,  and  unless  said  sum  is  paid  to 
me,  or  my  attorney,  Frank  B.  Allen,  this  day,  I  shall  com- 
mence legal  proceedings  for  the  recovery  of  said  money." 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Kxapp  and  Dixox. 

For  the  plaintiff,  F.  B.  Allen  and  F.  H.  Pilch. 

For  the  defendant,  H.  W.  Hayes. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Error  is  assigned  upon  the  refusal  of  the  trial 
court,  on  request,  to  order  judgment  entered  for  the  plaintiflp. 
The  principal  question  raised  in  the  case  is  the  proper  con- 
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struction  of  an  agreement  growing  out  of  a  sale  of  lands  con- 
veyed by  the  plaintiff  to  one  Anton  Kuttruff.  The  agreement 
is  set  forth  in  the  foregoing  state  of  the  case.  The  lots  con- 
veyed were  at  the  time  of  the  execution  of  the  deed  subject 
to  the  lien  of  a  mortgage,  unpaid  taxes,  and  -an  assessment  for 
benefits  arising  from  the  improvement  of  a  street  upon  which 
the  lands  abutted.  The  assessment  was  laid'  under  provisions 
of  the  charter  of  Newark,  which  were  unconstitutional.  The 
deed  executed  by  the  plaintiff,  and  subsequently  delivered  in 
pursuance  of  the  agreement  to  Kuttruff,  covenanted  against 
all  encumbrances  and  liens ;  but  as  an  additional  safeguard 
to  the  purchaser  a  part  of  the  consideration  money  was  by 
arrangement  deposited  in  the  hands  of  a  third  person — the 
defendant  here  and  below — and  the  writing  in  question  taken 
from  him  by  the  plaintiff.  The  mortgage  and  taxes  were 
paid  out  of  the  deposit;  the  assessment  was  not  paid,  but 
under  proceedings  taken  in  this  court  by  the  plaintiff  after 
delivery  of  the  deed,  it  was  set  aside  and  annulled  as  to  the 
lands  conveyed  to  Kuttruff.  The  plaintiff  demands  by  this 
suit  to  have  paid  to  him  so  much  of  the  deposit  as  represented 
the  assessment  claim  against  the  property,  on  the  ground 
mainly  that  the  purposes  of  the  deposit,  under  the  agreement, 
are  accomplished ;  contending  that  Kuttruff  must  himself 
ineet  and  pay  any  subsequent  levy  on  these  lands  for  their 
share  of  benefits  resulting  from  the  public  work. 

The  question  presented  is  whether  such  is  the  force  and 
effect  of  the  written  stipulation.  Manifestly  the  controversy 
respects  the  rights  of  the  plaintiff'  in  error  and  Kuttruff; 
Hayes  being  a  party  for  form  merely.  His  duty  in  the  prem- 
ises was  entirely  subservient  to  the  rights  of  the  parties  to  the 
conveyance;  so  that  payment  to  the  plaintiff  could  be  made 
only  when  not  prejudicial  to  the  rights  of  his  grantee.  The 
situation  and  relations  of  the  parties  to  the  deed  alone  call  for 
consideration.  The  stipulation  "  to  pay  all  mortgages,  taxes 
or  assessments,  or  other  liens  on  said  property"  out  of  the 
deposited  fund,  read  in  the  light  of  the  circumstances  under 
which  the  money  came  to  defendant's  hands,  would  seem  to  be 
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entirely  clear.  The  parties  were  fully  aware  of  the  liability 
of  the  lands  conveyed  to  bear  a  share  of  the  cost  of  the  work 
already  done  on  the  street,  and  knew  that  by  a  formal  assess- 
ment proceeding,  an  amount  had  been  ascertained,  and  that 
payment  thereof  being  made  would  disburden  the  property 
from  its  charge,  as  well  as  any  claim  of  the  city  against  it  for 
special  benefits  received  from  the  work  on  the  adjacent  avenue. 
Although  made  under  an  invalid  law,  this  assessment  was 
such  an  adjustment  of  the  public  claim  as  would,  if  paid, 
have  concluded  the  city  in  respect  to  these  lands. 

The  stipulation,  therefore,  to  pay  this  assessment,  regardless 
of  its  legal  defects,  was  one  beneficial  to  the  purchaser ;  to 
have  performed  it  would  have  discharged  the  lands ;  now 
whatever  benefit  was  secured  to  him  through  performances  of 
the  thing  specifically  stipulated  to  be  done,  he  is  entitled  to 
the  full  measure  of.  Merely  overturning  the  irregular  assess- 
ment, leaving  the  lands  liable  to  another  for  the  same  pub- 
lic due,  to  be  borne  by  the  purchaser,  would  manifestly  be 
neither  performance  of  the  contract,  nor  its  equivalent  in  fact 
or  law.  Such  a  turn  of  the  arrangement  would  be  entirely 
worthless  to  him,  and  it  is  improbable  that  he  would  have 
yielded  assent  to  such  a  fruitless  bargain.  It  assuredly  was 
not  his  bargain,  and  does  not  secure  the  relief  that  the  parties 
intended.  Xow  it  is  not  within  the  power  of  one  contracting 
party  without  the  assent  of  the  other  to  alter  the  situation  to 
the  detriment  of  such  other.  Their  arrangement  was  for  the 
purchaser's  indemnity  :  he  paid  the  full  price  for  the  lands;  to 
permit  the  plaintiff  to  recover  because  he  was  able  to  set  aside 
the  immediate  assessment  for  any  irregularity  in  proceeding, 
or  for  other  cause  however  grave  in  its  nature,  which  fell  short 
of  complete  exoneration  from  the  burden  of  paying  for  bene- 
fits of  an  improvement  which  then  entered  into  and  swelled 
the  value  of  the  property  conveyed,  would-be  denying  to  him 
the  protection  of  his  contract,  and  forcing  him  to  pay  for  his 
lands  a  greater  price  than  the  parties  had  voluntarily  agreed 
to  purchase  and  sell  for. 

The  lands  still  remain  liable  to  assessment;  such  liability  is 
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not  dependent  upon  the  corporate  action  of  the  municipal 
government,  but  springs  from  the  construction  of  an  author- 
ized public  work  which  confers  a  material  special  benefit  upon 
lands ;  it  arises  when  the  work  is  performed,  and  the  assess- 
ment proceeding  is  merely  the  determination  of  the  amount 
which,  within  the  limit  of  such  imparted  value,  shall  be  re- 
turned lo  the  public. 

An  unsuccessful  attempt  to  levy  this  form  of  tax  may  be 
followed  by  a  successful  one  that  truly  measures  the  burden 
which  the  lands  are  liable  to  bear.  The  agreement  contem- 
plated, and  the  parties  treated  of,  the  then  existing  assessment, 
but  this  cannot  now  be  paid  through  the  plaintiffs  act. 

Plaintiff,  by  the  agreement,  is  entitled  to  the  overplus,  if  any 
there  be.  Whether  there  will  be  or  not,  he,  by  his  own  act, 
has  made  it  impossible  now  to  ascertain,  and  his  right  of  re- 
covery to  any  part  of  the  money  must  be  postponed  until  by 
proper  steps  this  fact  is  made  susceptible  of  determination,  or 
until  in  some  way  protection  of  the  lands  granted  by  him, 
against  liability  to  pay  for  the  street  improvement  then  made, 
is  fully  assured. 

But  it  is  urged  that  the  assessment  in  question  having  been 
imposed  under  provisions  of  law  which  are  unconstitutional, 
was  an  absolute  nullity  and  no  assessment;  therefore  not 
within  the  terms  or  intent  of  the  agreement.  It  was  an  as- 
sessment in  form,  and  although  made  under  statutory  direc- 
tions which  were  invalid,  it  was  still  an  assessment  within  the 
words  of  the  stipulation,  and  was  the  only  one  that  rested 
upon  the  property.  But  assessments  laid  under  such  pro- 
visions of  law  are  not  treated  as  nullities  under  all  circum- 
stances ;  they  are,  until  set  aside,  subsisting  assessments  bind- 
ing on  the  municipality,  and,  as  before  appears,  their  payment 
will  relieve  the  land-owner  from  further  charge.  City  of 
Elizabeth  v.  Hill,  10  Vroom  555. 

Payments  made  under  such  colorable  proceeding  cannot  be 
recovered  back,  so  long  as  they  remain  unreversed,  although 
made  under  a  law  which  is  unconstitutional.  Davenport  v. 
Elizabeth,  12  Vroom  362;  Fuller  v.  Elizabeth,  13  Vroom  427. 
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I  discover  no  ground  for  a  doubt  that  this  was  one  of  the 
charges  agaiust  which  provision  was  made.  And  the  inten- 
tion of  the  parties,  as  expressed  in  the  writing,  would  signally 
miscarry  if  we  should  interpret  their  arrangement  other  than 
as  one  to  secure  complete  indemnity  to  the  purchaser  from 
liability  to  cost  or  charge  for  the  work  then  performed  on  the 
street.  The  defendant  is  entitled  as  against  the  plaintiff  to 
retain  the  money  in  his  hands  until  by  its  use,  or  in  some 
other  effectual  mode,  the  property  is  put  beyond  the  reach  of 
this  municipal  claim. 

The  court  below  having  so  decided,  there  is  no  error  in  the 
judgment,  and  it  must  be  affirmed,  with  costs. 


"THE  MES.  G.  B.  MILLER  &  CO.  TOBACCO  MANUFACTORY" 
V.  MATTHLIS  COMMERCE. 

A  declaration  charging  defendants  wiih  fraudulently  and  falsely  selling 
goods  of  his  own  fabrication  as  the  manufacture  of  the  plaintiff,  by 
which  the  plaintiff  was  deprived  of  sales  in  the  market,  sets  forth  an 
actionable  injury. 

On  demurrer  to  declaration. 

The  following  is  the  declaration  filed  by  the  plaintiff: 
The  Mrs.  G.  B.  Miller  &  Co.  Tobacco  Manufactory  com- 
plain of  Matthias  Commerce,  being  in  the  custody  of  the 
sheriff  of  the  county  of  Hudson,  of  a  plea  of  trespass  on  the 

case  : 

For  that  whereas  they,  the  said  plaintiffs,  for  divers  years 
before,  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  next  mentioned,  did  manufacture,  vend  and  sell, 
and  still  do  continue  to  manufacture,  vend  and  sell  for  profit, 
divers  large  quantities  of  a  certain  smoking  tobacco,  called 
Mrs.  G.  B.  Miller  &  Co.'s  Best  Smoking  Tobacco,  which  said 
smoking  tobacco  the  said  plaintiffs  were  then  and  still  are  used 
and  accustomed  to  manufacture,  put  up,  and  sell  in  packages 
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respectively  wrapped  up  iu  blue  paper  wrappers,  having  the 
following,  amongst  other  words,  printed  thereon  that  is  to 
say,  "  Mrs.  G.  B.  Miller  &  Co.  Best  Smoking  Tobacco,  97 
Columbia  Street,  New  York,"  to  wit,  at  Hoboken,  to  wit,  at 
Jersey  City,  in  the  county  of  Hudson. 

And  whereas  the  said  plaintiffs,  before  and  at  the  time  of 
committing  the  grievances  hereinafter  next  mentioned,  had 
gained  and  acquired  great  fame  and  reputation  with  the  public 
on  account  of  the  excellent  quality  of  the  said  smoking 
tobacco  so  by  them  manufactured,  vended  and  sold,  and  con- 
tinued to  be  manufactured,  vended  and  sold  as  aforesaid, 
whereby  the  said  plaintiffs  daily  acquired  and  obtained  great 
gain  and  profit,  to  wit,  at,  &c.,  aforesaid.  Yet  the  said 
Matthias  Commerce,  well  knowing,  the  premises,  but  wickedly 
and  wrongfully,  subtly  and  unjustly  intending  to  injure  the 
said  plaintiffs  in  their  said  sale  of  the  said  smoking  tobacco 
and  to  deprive  them  of  the  great  gain  and  profits  which  they, 
the  said  plaintiffs,  would  otherwise  have  acquired  by  manu- 
facturing, vending  and  selling  the  said  smoking  tobacco  as 
aforesaid,  to  wit,  on  the  eighteenth  day  of  January,  one  thou- 
sand eight  hundred  and  seventy-eight,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  com- 
mencement of  this  suit,  to  wit,  at  Jersey  City,  in  the  county 
of  Hudson,  aforesaid,  did  wrongfully,  knowingly,  injuriously, 
deceitfully  and  fraudulently,  against  the  will  and  without  the 
license  or  consent  of  the  said  plaintiffs,  manufacture  and  make 
and  cause  to  be  manufactured  and  made,  divers,  to  wit,  ten 
thousand  packages  of  smoking  tobacco  of  the  size,  shape,  color 
and  general  appearance  of  and  iu  imitation  of  the  said  smok- 
ing tobacco  manufactured  and  sold  by  the  said  plaintiffs  as 
aforesaid,  and  did  wrap  and  cause  to  be  wrapped  up  the  said 
last-mentioned  packages  of  smoking  tobacco  in  blue  paper, 
having  the  following  amongst  other  words  printed  thereon, 
that  is  to  say ;  "  The  Mrs.  C.  B.  Miiller  &  Co.,  Best  Smok- 
ing Tobacco,  437|-  Grove  street,  Jersey  City,"  iu  order  to  de- 
note that  such  smoking  tobacco  was  the  genuine  Mrs.  G.  B. 
Miller  &  Co.  Best  Smoking  Tobacco,  manufactured,  vended 
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and  sold  by  the  said  plaintiffs,  and  did  knowingly,  wrongfully^ 
injuriously,  deceitfully,  and  fraudulently  vend  and  sell  for  his 
own  lucre  and  gain  the  said  last-mentioned  packages  of  smok- 
ing tobacco  by  the  name  and  description  of  The  Mrs.  G.  B. 
Miller  &  Co.  Best  Smoking  Tobacco  Avhich  had  been  manu- 
factured, vended  and  sold  by  the  said  plaintiffs,  whereas  in 
truth  and  in  fact  the  said  plaintiffs  had  never  been  the  manu- 
facturers, venders  or  sellers  thereof  or  any  part  thereof. 

By  means  of  which  said  premises  the  said  j^tlaintiffs  have 
been  fraudulently,  deceitfully,  wrongfully  and  injuriously 
hindered  and  prevented  by  the  said  Matthias  Commerce  from 
selling,  vending  and  disposing  of  divers  large  quantities,  to 
wit,  ten  thousand  packages  of  the  said  Mrs.  G.  B.  Miller  & 
Co.  Best  Smoking  Tobacco,  which  the  said  plaintiffs  would 
otherwise  have  sold,  vended  and  disposed  of,  and  the  said 
plaintiffs  have  also  been  deprived  of  divers  great  gains  and 
profits  which  would  otherwise  have  accrued  to  them,  the  said 
plaintiffs,  from  the  sale  thereof,  and  have  been  otherwise 
greatly  injured  in  the  selling  and  vending  of  the  said  Mrs.  G. 
B.  Miller  &  Co.  Best  Smoking  Tobacco,  to  wit,  at,  &c.,  afore- 
said. 

And  whereas,  also,  the  said  plaintiffs,  heretofore,  to  wit,  on, 
&c.,  at,  &c.,  aforesaid,  did  manufacture,  vend  and  sell  and 
continue  to  manufacture,  vend  and  sell,  and  still  do  continue 
to  manufacture,  vend  and  sell  for  profit,  divers  large  quanti- 
ties of  a  certain  smoking  tobacco  called  Mrs.  G.  B.  Miller  & 
Co.'s  Best  Smoking  Tobacco,  which  said  smoking  tobacco  the 
said  plaintiffs  were  then  and  still  are  used  and  accustomed  to 
manufacture,  put  up  and  sell  in  packages  respectively  wrapped 
up  in  blue  paper  wrappers  having  the  following  amongst 
other  words  printed  thereon,  that  is  to  say :  "  Mrs.  G.  B. 
Miller  &  Co.  Best  Smoking  Tobacco,  97  Columbia  street, 
New  York,"  to  wit,  at,  &c. 

And  whereas  the  said  plaintiffs,  before  and  at  the  time  of 
committino'  the  grrievances  hereinafter  next  mentioned  had 
gained  and  acquired  great  fame  and  reputation  with  the  pub- 
lic on  account  of  the  excellent  quality  of  the  said  smoking 
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tobacco  so  by  them  manufactured,  vended  and  sold  and  con- 
tinued to  be  manufactured,  vended  and  sold  as  aforesaid, 
whereby  the  said  plaintiffs  daily  acquired  and  obtained  great 
gain  and  profit,  to  wit,  at,  &c.,  aforesaid. 

Yet  the  said  Matthias  Commerce,  well  knowing  the  premi- 
ses, but  wickedly  and  wrongfully,  subtly  and  unjustly  intend- 
ing to  injure  the  said  plaintiffs  in  their  said  sale  of  the  said 
smoking  tobacco,  and  to  deprive  them  of  the  great  gain  and 
profits  which  they,  the  said  plaintiffs,  would  otherwise  have 
acquired  by  manufacturing,  vending  and  selling  the  said 
smoking  tobacco  as  aforesaid,  to'wit,  on  the  eighteenth  day  of 
January,  one  thousand  eight  hundred  and  seventy-eight,  and 
on  divers  other  days  and  times  between  that  day  and  the  day 
of  the  commencement  of  this  suit,  to  wit,  at,  &c.,  aforesaid,  did 
wrongfully,  knowingly,  injuriously,  deceitfully  and  fraudu- 
lently, against  the  will  and  without  the  license  or  consent  of 
the  said  plaintiffs,  manufacture  and  make,  and  cause  to  be 
maimfactured  and  made,  divers,  to  wit,  ten  thousand  packages 
of  smoking  tobacco  in  imitation  of  said  tobacco  manufactured 
and  sold  by  the  said  plaintiffs  as  aforesaid,  and  did  wrap,  and 
cause  to  be  wrapped  up,  the  said  last-mentioned  packages  of 
smoking  tobacco  in  blue  paper,  having  the  following,  amongst 
other  words,  printed  thereon,  that  is  to  say  :  "  The  Mrs.  C.  B. 
Mliller  &  Co.  Best  Smoking  Tobacco,  437|  Grove  street, 
Jersey  City,"  in  order  to  denote  that  such  smoking  tobacco 
was  the  genuine  Mrs.  G.  B.  Miller  &  Co.  Best  Smoking  To- 
bacco, manufactured,  vended  and  sold  by  the  said  plaintiffs, 
and  did  knowingly,  wrongfully,  injuriously,  deceitfully  and 
fraudulently  vend  and  sell,  for  his  own  lucre  and  gain,  the 
said  last-mentioned  packages  of  smoking  tobacco,  by  the  name 
and  description  of  the  Mrs.  G.  B.  Miller  &  Co.  Best  Smoking 
Tobacco,  which  had  been  manufactured,  vended  and  sold  by 
the  said  plaintiffs,  whereas  in  truth  and  in  fact  the  said  plain- 
tiffs had  never  been  the  manufacturers,  venders  or  sellers 
thereof,  or  any  part  thereof. 

By  reason  of  which  said  premises,  the  said  plaintiffs  have 
been  fraudulently,  deceitfully,  wrongfully  and  injuriously  hin- 
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dered  and  prevented  by  the  said  Matthias  Commerce  from 
selling,  vending  and  disposing  of  divers  large  quantities,  to 
wit,  ten  thousand  packages  of  the  said  Mrs.  G.  B,  Miller  & 
Co.  Best  Smoking  Tobacco,  which  the  said  plaintiffs  would 
otherwise  have  sold,  vended  and  disposed  of,  and  the  said 
plaintiffs  have  also  been  deprived  of  divers  great  gains  and 
profits,  which  would  otherwise  have  accrued  to  them,  the  said 
plaintiffs,  from  the  sale  thereof,  and  have  been  otherwise 
greatly  injured  in  the  selling  and  vending  of  the  said  Mrs.  G. 
B.  Miller  &  Co.  Best  Smoking  Tobacco,  to  wit,  at,  &c.,  afore- 
said, to  the  damage  of  the  said  Mrs.  G.  B.  Miller  &  Co.  To- 
bacco Manufactory  of  five  thousand  dollars,  and  therefore 
they  bring  their  suit,  &c 

♦  Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp  and  Dixoisi. 

For  the  demurrer,  U.  D.  Deacon. 

Contra,  S.  A.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  foregoing  declaration,  to  which  the  de- 
fendant has  filed  a  demurrer,  avers  that  the  plaintiffs  prepared, 
vended  and  sold,  for  profit,  a  certain  kind  of  smoking  tobacco 
called  and  well  known  to  the  public  as  "  Mrs.  G.  B.  Miller  & 
Co.'s  Best  Smoking  Tobacco,"  which  they  were  accustomed  to 
sell  in  packages  wrapped  in  blue  paper  with  the  words  "Mrs. 
G.  B.  Miller  &  Co.'s  Best  Smoking  Tobacco,  97  Columbia 
street.  New  York,"  printed  thereon ;  and  that  the  defendant, 
intending  to  injure  them  in  their  sales  and  deprive  them  of 
their  profits,  deceitfully  and  fraudulently  prepared  and  made 
smoking  tobacco  in  packages  of  the  same  size,  shape,  color  and 
appearance,  with  the  words  "  The  Mrs.  C.  B.  Miiller  &  Co. 
Best  Smoking  Tobacco,  437^  Grove  street,  Jersey  City,"  in 
imitation  of  the  goods  of  the  plaintiffs,  and  fraudulently  repre- 
sented and  sold  the  same  as  the  article  manufactured,  vended 
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and  sold  by  the  plaintiffs,  when,  in  truth,  the  plaintiffs  had 
not  manufactured  the  same  ;  by  reason  of  which  the  plaintiffs 
were  deprived  of  the  sale  of  their  goods  and  the  consequent 

profits. 

.  The  question  is  whether  this  state  of  facts  presents  an  ac- 
tionable injury. 

It  is  not  called  for  in  this  case  to  follow  the  demurrant  in 
his  discussion  of  the  rules  specially  applicable  to  suits  for 
the  appropriation  of  others'  trade-marks.  The  case  here  pre- 
sents a  grievance  analogous  to  that  in  some,  but  not  all  its 

features. 

Trade-marks  are  protected  as  such,  as  a  species  of  property  ; 
not  that  one  can  have  an  exclusive  right  in  the  signs,  words 
or  symbols  used,  per  se;  because  one  may  stamp  his  cloth 
with  the  same  mark  or  sign  that  another  has  acquired  the  ex- 
clusive right  to  use  on  his  manufacture  of  iron.  But  when 
one  has  caused  a  particular  species  of  manufacture  to  be  char- 
acterized by  certain  marks  or  symbols,  and  given  the  article 
such  currency  in  trade  that  it  is  identified  with  the  mark,  the 
law  holds  him  to  be  possessed  of  a  property  right  in  such  mark 
in  connection  with  that  species  of  manufacture,  which  it  pro- 
tects by  action  or  injunction  against  any  unlicensed  use  of  it 
by  others.  Intentional  fraud  in  such  use  is  not  essential  to 
entitle  the  owner  to  protection.  The  injury  is  complete  if  the 
same  label  or  mark  is  used  which  recommends  the  article  to 
the  public  by  the  established  reputation  of  another.  Coffeen 
V.  Banton,  4  McLean  516;  Dale  v.  Smithson,  12  Abb.  Fr. 
237 ;  Ainsworth  v.  Walmsley,  L.  R.,  1  Eq.  518.  To  violate 
such  right  is  a  legal  fraud. 

But  there  is  another  type  of  injury  to  the  same  substantial 
right,  distinguished  mainly  by  the  essential  feature  presented, 
of  actual  fraudulent  intent  in  its  pert)etration.  This  wrong 
the  courts  have  ever  been  equally  swift  to  redress.  It  is  said 
that  the  murl^ets  are  free  and  open  to  make  and  sell  any  law- 
ful commodity  which  one  has  sufficient  skill  and  energy  to 
fabricate  and  vend,  unless  there  exist  in  some  other  the  pro- 
tection which  the  law  of  patents  affords,  and  this  is  doubtless 
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true ;  but  every  one  should  be  and  is  required  to  depend  for 
his  success  upon  his  own  character  and  fame,  and  the  quality 
of  his  own  productions.  He  may  not  sail  under  false  colors 
and  sell  his  productions  for  those  of  others.  To  do  so  is  to 
impose  upon  the  public,  and  especially  to  defraud  him  whose 
right  place  in  the  market  is  filled  with  spurious  goods.  Tliat 
is  not  fair  competition ;  it  is  closer  akin  to  piracy.  The  in- 
ventor of  an  unpatented  article  has  no  exclusive  right  to  make 
and  vend  it ;  but  if  others  make  and  sell  it,  they  have  no 
right  to  put  it  upon  the  public  as  the  manufacture  of  the  in- 
ventor, nor  to  adopt  his  label  or  trade-mark,  nor  one  so  like 
his  as  to  lead  the  public  to  suppose  that  the  article  to  which 
it  is  affixed  is  tiie  manufacture  of  the  inventor.  Davis  v. 
Kendall,  2  E.  I.  566. 

The  legal  wrong  is  in  fraudulently  supplanting  the  maker 
of  the  genuine  article  by  a  false  one  sold  as  his  own  ;  whether  it 
be  by  the  adoption  of  his  mark  or  by  any  deceit  and  false  repre- 
sentation likely  to  deceive  tiie  public  and  accomplish  that  end, 
is  material  only  in  form.  The  injurious  result  is  the  same  if 
the  wrong  be  committed  in  either  way.  The  cases  differ  only 
in  their  requirements  of  proof. 

In  Wotherspoon  v.  Carrie,  5  L.  R.  {H.  L.  Cas.)  508,  it  is  said 
by  Lord  Chelmsford  that  where  a  trade-mark 'is  not  actually 
copied,  fraud  is  a  necessary  element  in  the  consideration  of 
every  question  of  this  description — that  is,  that  the  party  ac- 
cused must  have  done  the  act  complained  of  with  the  fraudu- 
lent design  of  passing  off  his  own  goods  as  those  of  the  party 
entitled  to  the  exclusive  use  of  the  trade-mark. 

Q-awshay  v.  Thompson,  4  M.  &  G.  357,  is  a  case  in  pointed 
illustration  of  the  legal  rule  in  frauds  of  this  character.  The 
declaration  there  alleged  that  the  defendants  fraudulently 
sold  certain  bars  of  iron  as  and  for,  and  under  the  false  c.olor 
and  pretence  that  the  same  weie  bars  of  iron  of  the  genuine 
manufacture  of  the  plaintiff.  The  right  of  recovery  on  proof 
of  the  averment  was  not  questioned.  The  earlier  English 
cases  bearing  ou  the  subject  are  there  referred  to  and  need  no 
citation  here. 
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The  declaration  here  does  not  count  upon  the  unlawful 
adoption  by  defendant  of  plaintiff's  trade-mark,  but  charges 
that  the  defendant  sold  his  goods  under  Hie  representation  and 
pretence  that  they  were  the  genuine  goods  manufactured  by 
the  plaintiff,  which  representations  and  pretences  were  false 
and  fraudulent;  whereby  they  were  to  an  extent  injurious  to 
them — shut  out  of  the  market ;  and  that  as  devices  in  aid  of 
their  fraud,  they  fabricated  deceptive  imitations  of  the  plain- 
tiff's label  and  packing.  The  cases  upon  this  subject  all  hold 
this  to  be  an  actionable  injury.  The  underlying  [)rinciple  is 
that  one  who,  by  making  representations,  knowingly  false, 
causes  injury  to  another,  is  liable  for  the  consequences  of  his 
falsehood.  The  following  are  cases  bearing  upon  this  subject : 
Sykes  V.  Sylces,  2  B.  &  C.  64tl ;  Archbokl  v.  Siveet,  5  C.  &  P. 
219;  Blofeld  v.  Payne,  4  B.  &  Ad.  410;  Thompson  v. 
Winchester,  19  Pick.  214:  •  Lemoine  v.  Santon,  2  E.  D.  Smith 
343 ;  3Iarsh  et  al.  v.  Billings  et  al.,  7  Cush.  322 ;  Holmes  v. 
Holmes  et  al,  37  Conn.  278 ;  Morison  v.  Salmon,  2  M.  &  G. 
385. 

In  the  case  last  cited  the  declaration  used  was  in  form  and 
in  all  its  essential  averments  like  the  one  before  us,  and  was 
brought  under  criticism  on  motion  in  arrest  of  judgment. 
The  point  principally  made  against  it  was  not  that  action 
would  not  lie  for  such  fraud,  but  on  the  sufficiency  of  the 
averment  of  a  false  representation  by  the  defendant  that  the 
goods  sold  by  him  had  been  prepared  by  the  plaintiff.  It  was 
held  sufficient  by  all  the  judges,  and  judgment  passed  for  the 
plaintiff. 

A  precedent  is  found  for  this  declaration  in  Sykes  v.  Sykes, 
above  referred  to.     Also  in  2  Chitty  PL  697,  698. 

The  case  of  Marsh  et  al.  v.  Billings  et  al.,  supra,  was  an 
action  grounded  upon  the  same  character  of  injury  as  that 
counted  upon  by  the  plaintiff  in  this  suit.  The  defendant 
there  was  charged  with  holding  himself  out  as,  and  falsely 
representing  himself  to  be,  authorized  by  the  proprietor  of  a 
large  hotel  to  convey  guests  between  the  hotel  and  the  princi- 
pal railway  station,  and  using  upon  his  coaches  the  signs  and 
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devices  with  which  the  plaintiif  marked  his  carriages,  thus 
obtaining  passengers  in  fraud  of  the  plaintiff,  who,  by  agree- 
ment with  the  proprietor  of  the  hotel,  had  the  exclusive  pat- 
ronage of  the  house  and  the  sole  right  to  place  the  hotel  name 
upon  his  vehicles.  The  same  principle  was  there  applied,  and 
the  right  of  action  maintained — not  on  the  ground  that  the 
defendant  might  not  rightfully  carry  passengers  between  the 
hotel  and  railway,  nor  on  the  ground  that  he  might  not  put 
the  name  of  the  hotel  on  his  coacbes  as  indicating  where  he 
would  carry  persons  to  whom  he  might  honestly  engage  his 
services,  but  on  the  ground  that  he  could  not  fraudulently 
take  away  the  plaintiff's  passengers  by  passing  himself  off 
upon  the  public  as  possessed  of  patronage  and  privilege  which 
the  plaintiff  held  exclusively,  or  designedly  use  in  aid  of  his 
fraud  the  signs  which  the -plaintiff  had  rightfully  adopted. 

Indeed,  the  cases  are  in  entire  harmony  in  maintaining  the 
principles  upon  which  the  plaintiff's  action  proceeds. 

The  demurrer  should  be  overruled,  with  costs. 


JOSEPH  J.  HALSEY  ET  AL.  v.  LEHIGH  VALLEY  KAIL- 
EOAD  COMPANY. 

.  On  a  rule  to  show  cause  a  verdict  cannot  be  sustained  on  legal  theories 
antagonistic  to  those  on  which  it  was  rendered. 

i.  If  the  Morris  Canal  and  Banking  Company,  by  permanent  structures 
or  otherwise,  occasionally  draws  water  from  a  river,  but  does  not 
intend  to  appropriate  any  right  to  draw  such  water  in  pursuance  of  its 
chartered  powers,  a  mill-owner,  whose  water  rights  are  infringed  by 
the  diversion,  may  maintain  an  ordinary  common  law  action  on  the 
case  for  damages  occasioned  thereby. 

.  If  the  canal  company  claims  to  have  appropriated  the  right  to  divert 
water  for  the  purposes  of  its  canal,  it  must  show  that  the  former 
owner  of  the  water  right  has  received  either  actual  or  constructive 
notice  of  the  appropriation. 

.  If  the  company's  acts  are  relied  on  as  showing  the  appropriation  of 
such  a  right  to  divert,  they  must  amount  to  a  clear  invasion  of  the 
rights  of  the  former  owner,  and  must  afford  as  certain  and  definite 
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information  with  respect  to  the  subject  appropriated  as  a  formal  notice 
would  give. 

A  declaration  made  by  the  president  of  the  canal  company  about  the 
time  of  the  construction  under  his  direction  of  a  certain  work  for  the 
use  of  the  canal,  with  regard  to  the  purpose  of  the  company  in  build- 
ing it,  is  competent  evidence  against  the  company. 
A  declaration  respecting  the  management  of  a  section  of  the  canal 
made  by  the  supervisor  of  that  section  in  response  to  a  complaint  con- 
cerning his  management,  is  competent  evidence  against  the  company. 
The  owner  of  a  mill  on  the  Eockaway  river  let  the  mill  to  tenants 
from  year  to  year.  The  canal  company,  by  its  permanent  structures^ 
so  constantly  abstracted  the  waters  of  the  river  above  the  mill  as  to 
impair  the  value  of  the  property,  and  to  compel  the  landlord  to  reduce 
his  rents.  Held,  that  the  landlord  could  recover  damages  for  the 
injury  to  his  property,  and  that  the  tenant  could  also  recover  damages 
for  the  diminution  in  the  value  of  the  use  of  the  mill  resulting  from 
abstractions  of  the  water  during  his  term. 


In  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp  and  Dixon. 

For  the  plaintiffs,  H.  C.  Pitney. 

For  the  defendant,  T.  N.  McCarter  and  T.  Little, 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Seven  suits  were  brought  by  the  plaintiffs, 
owners  and  occupants  of  a  grist  mill,  a  saw  mill  and  a  forge 
upon  the  Rockaway  river,  to  recover  from  the  defendant 
damages  for  injuries  caused  by  the  diversion  of  water  out  of 
the  river  above  the  plaintiffs'  works  into  the  Morris  canal. 
The  period  covered  by  the  suits  is  from  April,  1872,  to  May, 
1880,  during  which  the  canal  was  operated  by  the  defendant 
under  a  lease  from  the  Morris  Canal  and  Banking  Company 
executed  in  May,  1871,  By  consent  the  causes  were  all  tried 
together  at  the  Morris  Circuit,  where  verdicts  were  obtained 
for  the  plaintiffs.  These  verdicts  the  defendant  is  now  seek- 
ing to  have  set  aside. 
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The  principal  defence  interposed  at  the  trial  was  that  the 
alleged  diversion  was  the  necessary  effect  of  works  constructed 
bv  the  canal  company  in  deepening  and  widening  the  canal, 
between  the  years  1845  and  1860,  and  that,  by  the  construc- 
tion and  use  of  those  works,  the  canal  company  took  and  ap- 
propriated the  right  to  make  such  diversion  before  leasing  to 
the  defendant,  and  hence  the  plaintiffs'  remedies  are  only  by 
action  against  the  canal  company  under  its  charter  to  recover 
compensation  once  for  all.  The  main  topic  of  the  defendant's 
complaint  here  is  the  mode  in  which  that  defence  was  treated 
at  the  trial. 

The  plaintiffs  meet  the  defence  in  limine,  by  insisting  that 
the  canal  company's  power  of  eminent  domain  was  exhausted 
before  1845,  both  by  a  legal  limitation  fixed  in  the  charter, 
and  by  the  fact  that  the  power  had  been  then  once  fully  exer- 
cised by  the  complete  construction  of  the  canal.  But  it  will 
not  avail  the  plaintiffs  now  for  us  to  examine  this  contention, 
since,  if  we  should  reach  the  conclusion  to  which  they  would 
persuade  us,  we  could  not,  on  that  ground,  maintain  the  ver- 
dicts, because  an  opposite  view  was  adopted  at  the  trial,  and 
it  is  not  proper,  on  rules  to  show  cause,  to  uphold  verdicts  on 
legal  theories  antagonistic  to  those  upon  which  they  were 
rendered.  Hays  v.  Pennsylvania  R.  R,  Co.,  13  Vroom  446; 
Mails  v.  Cumberland  Mut.  Fire  Ins.  Co.,  15  Vroom  478. 

It  is,  therefore,  necessary  to  determine  whether,  in  the  law 
as  laid  down  at  the  Circuit,  or  in  the  findings  of  the  jury 
thereupon,  the  defendant  has  just  cause  of  complaint. 

The  trial  judge  is  said  to  have  erred  in  charging  the  jury 
as  follows :  "An  appropriation  of  the  right  to  the  use  of  the 
water  could  only  be  made  when  it  was  intended  and  designed 
to  be  made  by  the  company.  The  mere  use  of  waters  at 
irregular  times  and  without  a  settled  plan,  if  not  intended  to 
be  an  appropriation,  would  not  deprive  the  owner  below  of 
his  right  of  property.  There  must  be  something  of  perma- 
nency in  the  right  claimed  and  the  use  under  it.  But  we 
must  here  avoid  the  error  of  considering  that  the  element  of 
permanency  must  attach  absolutely  to  the  use.     The  contrary 
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is  expressly  provided  by  the  charter.  *  *  *  It  is  impos- 
sible to  contend  that  the  use  of  the  water  must  be  permanent 
in  the  sense  of  its  being  constant  or  continuous.  But  the 
permanency  must  exist  in  the  right  to  use  appropriated  by 
the  company.  The  company  must  intend  and  design  to  take 
a  right  to  use  and  to  appropriate  that  right  constantly  and 
forever;  thereafter  it  may  use  what  it  finds  necessary." 

The  objection  urged  against  this  portion  of  the  charge  is 
that  whether  there  was  such  an  appropriation  in  1845-1860 
as  put  the  mill-owner  to  his  action  for  compensation  once  for 
all,  is  made  to  depend  on  the  intention  and  settled  plan  of 
the  company,  rather  than  on  the  fact  that  the  works  actually 
built  would  naturally  and  reasonably  require  at  times  the 
taking  of  the  water  for  their  proper  operation. 

But  we  think  the  learned  judge  did  no  wrong  to  the  de- 
fendant in  these  instructions.  The  rights  of  the  mill-owner 
were  directly  affected,  not  by  the  construction  of  the  works 
of  the  canal  company,  but  by  the  actual  diversion  of  the 
water  in  operating  those  works.  This  diversion,  to  the  point 
of  injury,  was  confessedly  not  constant,  but  occasional,  de- 
pending on  both  the  extent  of  the  water  supply  from  other 
sources  and  the  magnitude  of  the  company's  business.  It 
was  even  claimed  that,  by  means  of  certain  contrivances  of 
the  canal  company,  water  not  naturally  flowing  into  the 
Rockaway  river  was  brought  into  it  above  the  plaintiffs' 
property,  in  quantity  as  great  as  that  abstracted,  so  that  for 
many  years  after  the  change  in  1845-1860  there  was  in  fact 
no  diminution  of  the  plaintiffs'  supply.  Under  these  circum- 
stances there  is  nothing  unjust  in  holding  that  if  the  canal 
company  did  not  intend  to  appropriate  the  right  to  use  the 
water  to  the  detriment  of  the  mill-owner,  and  the  mill-owner 
does  not  claim  that  it  did  make  such  appropriation,  then  the 
right  has  not  been  acquired,  but  the  company  stands  in  the 
position  which  it  designed  to  occupy,  of  being  liable  for  each 
occasional  abstraction.  The  company's  charter  was  not 
framed  to  compel  the  company  to  take  property  which  neither 
it  nor  the  owner  wished  to  have  taken,  simply  because  its 
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works  were  so  constructed  as  to  be  capable  of  taking  the 
same,  either  constantly  or  occasionally,  according  to  the 
method  of  their  management.  This  is  not  only  in  accord 
\vith  but  almost  necessarily  inferable  from  the  language  of 
the  Court  of  Errors  in  Lehigh  Valley  R.  R.  Co.  v.  MeFarlan, 
14  Vroom  605,  610,  where,  in  distinguishing  between  the 
grounds  of  an  ordinary  suit  for  damages  and  those  of  the 
statutory  action  for  value,  it  is  said  :  "  If  the  injury  be  one 
that  in  its  nature  is  temporary  and  recurrent,  such  as  might 
arise  from  the  company's  negligence  in  allowing  its  works  to 
be  out  of  repair,  or  from  the  temporary  diversion  or  throwing 
back  of  water,  arising  from  the  irregular  supply  of  water 
from  extraneous  sources,  or  the  management  of  the  gates  of 
the  canal  locks,  or  from  the  occasional  use  of  flash  boards  as 
a  temporary  expedient,  successive  actions  for  the  damages 
sustained  from  time  to  time  may,  under  the  circumstances,  be 
the  appropriate  remedy.  But  when  the  company  has  effected 
a  complete  appropriation  of  property  by  the  location  of  its 
canal  on  lands,  or  the  appropriation  of  water  rights  to  its  use 
by  the  construction  of  works  designed  to  effect  a  constant  and 
continuous  diversion  or  flooding  back  of  waters,  such  lands 
and  water  rights  are  taken,  and  the  damages  consist  in  the 
entire  value  of  the  property  taken."  Certainly  this  indicates 
that,  if  the  works  are  not  designed  by  the  company  to  effect  a 
constant  and  continuous  diversion,  and  the  injurious  diversion 
is  in  fact  only  occasional,  then  the  private  owner  is  not  ex- 
cluded from  his  common  law  remedy.  Such  was  the  condi- 
tion of  things  to  which  the  jury  were  directed  to  apply  the 
doctrine  in  question. 

The  defendant  also  complains  of  the  following  instructions 
to  the  jury:  "Such  an  intention  or  design  [to  appropriate  a 
right  to  divert  water]  must  be  in  some  mode  sufficiently  open 
and  notorious  to  give  actual  or  constructive  notice  to  the 
owner  of  the  intention  to  take  and  of  the  amount  intended  to 
be  taken.  If  the  company  applied  for  commissioners,  it  is 
the  express  requirement  of  the  charter.  If  it  neglects  to  do 
so,  then  the  clear  implication  from  the  fact  that  an  action  for 
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compensation  is  given  to  the  owner  is  that  there  must  be  such 
fair  notice  to  the  owner  as  will  enable  him  to  know  what  has 
been  taken  from  him,  so  that  he  may  intelligently  claim  his 
redress  by  compensation.  But  the  extent  and  character  of  the 
appropriation  may  also  be  inferred  from  the  a«ts  and  conduct 
of  the  company.  Those  acts  may  give  notice  to  the  parties 
interested,  and  if  the  plan  and  scheme  of  the  company  in 
forming  its  artificial  navigation,  as  practically  developed  in 
its  construction  on  the  ground,  is  such  as  to  justify  the  infer- 
ence that  thereby  it  needed  and  intended  to  acquire  a  right  to 
divert  waters,  and  a  certain  portion  thereof,  less  or  more,  a 
part  or  the  whole,  if  necessary,  then  such  notice  to  the  owners 
and  such  an  appropriation  would  be  inferred. 

"Now,  in  considering  this  question,  namely,  what  extent  of 
appropriation  was  intended  and  acquired,  a  jury,  impaneled 
to  award  compensation  in  an  action  by  the  owner  therefor, 
would  have  a  right  to  look  at  the  acts,  conduct  and  declara- 
tions of  the  company.  They  would  have  a  right  especially 
to  examine  the  plan  as  indicated  by  the  works  constructed. 
If  from  all  the  acts  it  appeared  to  such  a  jury  that  a  reasona- 
ble use  of  the  plan  as  a  whole  required  at  times  the  whole  of 
the  waters  of  a  stream  which  the  plan  contemplated  using,, 
the  clear  inference  would  be  that  the  company  intended  to 
take  and  appropriate  the  right  to  divert  the  whole  when  the 
necessity  therefor  existed.  If  less  than  the  whole  would 
answer  the  reasonable  use  of  the  plan,  then  the  inference  that 
less  than  the  whole  was  appropriated  would  be  drawn. 

"In  like  manner,  in  determining  what  appropriation, 
if  any,  was  made  by  the  company,  you  should  look  at  its 
intention  as  manifested  by  its  acts  and  conduct  and  declara- 
tions, and  the  plan  and  scheme  adopted  by  it.  If  from 
all  you  infer  that  the  company  intended  to  appropriate  a 
right  to  divert  any  of  the  waters  in  question  in  these  cases, 
and  the  plan  was  such  and  so  open  and  notorious  as  to  give 
the  land-owners  fair  notice  of  the  intention  and  appropriation, 
then  an  appropriation  by  the  company  must  be  found  by  you 
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to  have  been  effected  to  an  extent  commensurate  with  the  in- 
tention thus  inferred." 

The  point  of  objection  here  is  that  actual* or  constructive 
notice  of  the  appropriation  is  declared  to  be  necessary  in  order 
to  confine  the  mill-owner  to  an  action  for  the  value  of  the 
property  taken.  The  defendant  claims  that,  in  contempla- 
tion of  law,  the  right  to  divert  water  is  at  once  acquired  by 
the  erection  of  permanent  structures  capable  of  effecting  such 
diversion,  and  that  this  right  is  commensurate  with  the  con- 
trol which  the  company  may  be  able  to  exercise  over  the 
water  by  these  structures;  and  that,  as  soon  as  the  right  is  so 
appropriated,  the  statutory  remedy  arises,  to  the  exclusion  of 
all  others,  regardless  of  notice  to  the  former  proprietor. 

In  the  light  of  the  matters  now  before  us,  it  is  manifest 
that  this  claim  is  an  exceedingly  broad  one.  The  canal  was 
enlarged  in  sections,  the  work  occupying  a  period  of  about 
fifteen  years,  from  1845  to  1860.  At  some  time  during  this 
interval,  the  capacity  of  the  canal  became  such  that  it  was 
practicable  to  use  in  its  management  all  the  waters  of  the 
Rockaway  river,  and  the  company's  dam  and  gates  at  the 
intersection  of  the  canal  and  river  were  of  a  character  to 
enable  the  company  to  turn  substantially  all  the  river  water 
into  the  canal.  But  in  fact  no  such  diversion  was  at  any 
time  made.  So  great  were  the  otlier  sources  of  supply,  that 
several  days  were  spent  at  the  trial  in  endeavoring  to  ascer- 
tain by  testimony  whether  during  this  whole  period,  and  for 
ten  years  thereafter,  the  canal  company  occasioned  any  appre- 
ciable diminution  in  the  flow  at  the  plaintiffs'  mill.  Now,  if, 
in  truth,  the  company,  by  its  permanent  structures,  had 
created  the  power  of  controlling  the  entire  waters  of  the 
stream  as  early  as  1850,  then,  according  to  this  claim,  the 
plaintiffs  would  have  lost  their  whole  mill  privilege  without 
compensation,  by  mere  lapse  of  time,  although  it  needed  days 
upon  days  of  examination  to  determine  wliether  in  fact  they 
had  at  all  been  disturbed  in  its  enjoyment,  and  although  they 
had  no  notice,  actual  or  constructive,  that  any  one  had  taken 
it  away  from  them.     I  cannot  see  how  such   a  claim  is  de- 
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fensible.  Notice  to  the  proprietor  must  be  a  prerequisite  or 
concomitant  of  the  exercise  of  eminent  domain  by  the  com- 
pany. If  it  be  not  actual,  then  circumstances  must  be  shown 
which  would  have  apprised  a  reasonably  prudent  man  of  the 
fact  and  the  extent  of  appropriation.  Nor  is  any  laches  to  be 
imputed  to  an  owner  because  he  has  not  acquired  knowledge 
of  the  existence  of  structures  along  the  route  of  the  canal, 
which  have  in  no  way  affected  his  property.  If  the  com- 
pany's acts  are  to  be  relied  on  as  showing  that  private  prop- 
erty has  been  taken,  they  must  amount  to  a  clear  invasion  of 
that  property,  and  must  afford  as  certain  and  definite  informa- 
tion with  respect  to  the  subject  appropriated  as  a  formal 
notice  would  give.  Less  than  this  would  fail  of  securing 
just  protection  to  private  rights  against  the  extraordinary 
powers  which  the  company's  charter  conferred.  Certainly 
the  rule  laid  down  at  the  Circuit  was  not  too  liberal  to  the 
mill-owner. 

The  defendant  also  presents  the  following  reason  for  a  new 
trial :  "  The  court  erred  in  charging  the  jury  that  if  it  ap- 
pears from  the  acts  of  the  company  that  the  plan  adopted  by 
the  company  contemplated  and  intended  that  Lake  Hopatcong 
should  be  the  primary  source  of  supply,  and  that  plan  con- 
tinued without  change,  then  that  fact  ought  to  be  considered 
by  them  with  reference  to  the  proof  of  appropriation  of  other 
waters,  and  it  might  affect  their  judgment  as  to  the  extent  of 
that  appropriation  ;  that  is,  as  to,  first,  whether  there  was  any 
appropriation,  and,  second,  as  to  whether  the  appropriation  in 
that  event  was  not  of  the  waters  only  as  a  secondary  source  of 
supply,  to  be  resorted  to  after  the  exhaustion  of  the  other 
source,  in  which  case  then  it  must  appear  that  Lake  Hopat- 
cong was  either  exhausted  or  insufficient  for  the  reasonable 
use  of  the  canal  before  this  could  be  resorted  to." 

Counsel's  criticism  upon  that  charge  is  that  there  was  not  a 
syllable  of  evidence  to  be  found  in  the  case  that  would  justify 
the  jury  in  finding  that  the  canal  company  had  adopted  a 
plan  which  shut  them  up  to  the  Lake  Hopatcong  as  their 
primary  source  of  supply,  and  which  did  not  permit  them  to 
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take  the  Rockaway  river  until  after  Lake  Hopatcong  was  ex- 
hausted. 

But  Lake  Hopatcong  is  expressly  mentioned  in  the  com- 
pany's charter  as  a  source  of  water  supply  to  the  canal,  and  it 
is  conceded  to  be  the  most  reliable  source.  The  right  to  use 
its  waters  had  been  acquired  before  1845,  and  in  various  re- 
ports of  the  chief  officers  of  the  company,  both  during  and  after 
the  enlargement  of  1845-1860,  this  lake  is  referred  to  in  terms 
which  indicate  that  it  was  regarded  as  the  main  reservoir  of 
water  for  the  canal.  It  would  therefore  be  not  an  unreason- 
able inference  that  in  determining  whether  additional  water 
rights  should  be  purchased,  the  company  would  bear  in  mind 
the  supply  which  this  lake  might  afford.  If  this  inference 
were  drawn  by  the  jury,  then  it  should  be  considered  by  them 
with  reference  to  the  proof  of  appropriation  of  other  waters, 
and  the  extent  of  such  appropriation.  Such  is  the  aspect  in 
which  it  was  presented  by  the  charge. 

Objection  is  also  made  to  the  admission  in  evidence  of  a  letter 
written  October  19th,  1863,  by  Ephriam  Marsh,  then  presi- 
dent of  the  canal  company,  to  Henry  McFarlan.  The  latter 
was  the  owner  of  a  foundry  on  the  Rockaway  river  below  the 
point  at  which  it  was  contended  the  company  had  appropri- 
ated the  right  to  take  the  waters  of  the  river.  At  the  date  of 
the  letter,  the  company  was  constructing,  or  had  just  com- 
pleted, an  underground  passage  by  which  it  was  possible  to 
draw  the  river  water  into  the  canal.  Thereupon  complaint 
was  made  by  McFarlan  to  the  president,  and  this  letter  is  the 
reply,  stating  in  effect  that  the  purpose  of  the  company  in 
making  the  passage  was  not  to  divert  water  from  the  river, 
but  to  lead  it  from  a  higher  to  a  lower  section  of  the  canal. 
As  we  have  seen,  the  intention  of  the  company  had  an  im- 
portant bearing  on  the  question  of  the  appropriation  of  water 
rights.  If  the  company  was  constructing  the  passage  with  the 
design  of  using  it  simply  to  transfer  water  from  one  level  of 
the  canal  to  another,  then  its  construction  was  not  indicative 
of  any  appropriation  of  additional  water  privileges.  It  was 
certainly  within  the  scope  of  the  president's  authority  to  build 
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such  an  appliance  for  the  purpose  stated,  and  there  being  no 
evidence  to  the  contrary  it  is  to  be  presumed  that  this  was 
built  under  his  sanction  as  the  chief  executive  officer  of  the 
company.  Hence  his  cotemporaneous  declarations  as  to  the 
object  of  the  construction  are  evidence  against  the  company, 
tending  to  show  that  no  appropriation  was  then  made  They 
were  part  of  the  res  gestae.  Runk  v.  Ten  Eyck,  4  Zab.  756  ; 
Ins.  Co.  v.  Woodruff,  2  Dutcher  541 ;  Morse  v.  Conn.  R.  R. 
Co.,  6  Gi-ay  450;  Kirstall  Brewery  Co.  v,  Furness  R.  R. 
Co.,  L.  R,  9  Q.  B.  468. 

The  same  authorities  justify  the  admission  in  evidence  of 
the  declaration  of  Hixson,  who  had  charge  of  the  practical 
operations  of  the  canal  where  the  plaintiffs  say  their  water  was 
wrongly  abstracted.  Two  of  the  plaintiffs  complained  to  him 
of  the  abstraction.  If  the  complaint  was  well  founded,  he  was 
the  officer  under  whose  management  the  diversion  was  effected, 
and  whose  duty  it  was  to  remedy  the  wrong.  What  he  said 
on  receiving  the  complaint,  with  reference  to  it,  was  therefore 
legitimate  evidence  against  the  defendant. 

These  comprise  the  objections  urged  against  the  conduct  of 
the  learned  judge  touching  the  defence  presented  at  the  trial. 
In  our  opinion  they  are  all  unfounded. 

But  the  defendant  further  contends  that  under  the  evidence 
and  the  law,  the  jury  were  not  warranted  in  finding  against 
their  defence.  It  is  not  necessary  to  enter  upon  a  discussion 
of  the  testimony  taken  in  such  volume  at  the  trial  to  prove 
and  disprove  the  defendant's  position.  The  testimony  was 
explained  at  length  by  counsel  in  oral  argument,  and  has  since 
been  carefully  perused  in  the  book,  and  I  am  sure  not  much 
is  hazarded  by  the  assertion  that  if  the  facts  relied  on  to  show 
appropriation  at  any  given  time  had  been  then  submitted  to  half 
a  dozen  intelligent  persons,  separately,  they  would  not  have  been 
unanimous  in  the  belief  that  any  water  privilege  of  the  plain- 
tiffs had  been  permanently  appropriated  to  the  uses  of  the 
canal,  and  no  two  of  them  would  have  agreed  in  defining  the 
extent  of  such  appropriation  as  they  found.  So  various  and 
indefinite   are   the  conclusions  on   this   subject  which  might 
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reasonably  be  drawn  from  the  appearances  of  things  at  any- 
stated  period,  that  I  think  it  would  not  have  been  beyond  the 
pale  of  judicial  discretion  if  the  jury  had  been  instructed  that 
in  view  of  the  uncertain  character  of  the  company's  acts  no 
appropriation  had  been  made.  Certainly  the  finding  of  the 
jury  against  the  appropriation  cannot  be  disturbed. 

We  think  also  that  the  finding  of  wrongful  abstractions 
during  the  periods  embraced  in  the  declarations  have  ade- 
quate support  in  the  proofs. 

The  only  remaining  subject  of  complaint  relates  to  the 
damages. 

Some  of  the  landlords'  suits  covered  years  during  which 
the  premises  were  held  by  yearly  tenants  at  money  rents, 
which  years  were  also  covered  by  suits  of  the  tenants.  The 
landlords  claimed  that  the  diversion  by  the  defendant  had 
depreciated  the  value  of  the  property,  and  consequently  their 
rents,  and  for  this  they  sought  remuneration.  The  judge 
charged  that  in  order  to  give  a  right  of  action  to  the  land- 
lords, the  act  inflicting  the  injury  must  have  been  such  as 
tended  to  diminish  the  value  of  the  reversion ;  that  it  must 
have  been,  to  a  certain  extent,  of  a  permanent  nature,  such  as 
not  only  did  present  damage,  but,  if  not  interfered  with  or 
removed,  would,  in  the  ordinary  course  of  things,  continue  to 
the  end  of  the  term,  and  so  injure  the  reversion;  and  that 
wrongful  diversion  of  the  stream,  not  merely  casual,  but 
effected  by  the  permanent  structures  of  the  canal,  might  be 
regarded  as  of  this  character ;  and  that  if,  in  the  opinion  of 
the  jury,  they  did  impair  the  value  of  the  reversion,  and  in 
consequence  thereof  the  landlords  suffered  a  reduction  in  their 
rents,  they  should  be  compensated  therefor. 

These  instructions  are  unexceptionable.  The  principles 
enunciated  are  laid  down,  and  the  cases  are  largely  discussed 
in  Potts  V.  Clarke,  Spenc.  536  ;  Beavers  v.  Trimmer,  1  Dutcher 
97 ;  Tinsman  v.  B.  D.  B.  B.  Co.,  1  Butcher  255.  The  de- 
fendant does  not  complain  of  them ;  but  its  counsel  insists 
that,  as  a  corollary  to  these  instructions,  the  court  should  have 
charged  that,  in  case  the  jury  believed  that  the  landlords  and 
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tenants  from  year  to  year  adjusted  the  rent  with  reference  to 
a  continued  apprehended  injury  arising  from  the  faihire  of 
water  by  reason  of  defendant's  diversion,  then  the  tenants 
were  not  damnified  by  the  continuance  of  such  injury,  and 
cannot  recover  for  it.  In  support  of  this  proposition,  counsel 
relied  upon  Baker  v.  Sanderson,  3  Pick.  348,  where  the  land- 
lord was  suing  for  the  obstruction  of  his  mill  by  backwater, 
and  alleged  that  in  consequence  of  the  obstruction  he  had  re- 
duced his  rents  at  the  request  of  his  tenants,  they  threatening 
to  quit  unless  he  would  agree  to  a  fair  reduction,  that  he  did 
so  agree,  and  the  tenants  were  satisfied  with  the  reduction 
made.  Wilde,  J.,  said  that  this  agreement  and  the  plaintiff's 
recovery  in  the  case  would  be  a  good  bar  to  any  action  in  the 
name  of  the  tenants. 

At  the  trial  below,  the  learned  judge  refused  to  charge  as 
above  indicated,  upon  the  ground  that  the  evidence  would 
not  justify  the  jury  in  inferring  any  adjustment  of  the  rent 
in  the  sense  of  its  being  a  satisfaction  of  the  damages  which 
the  tenant  might  suffer  from  the  diversion.  In  this  we  think 
he  was  correct.  And  we  also  think  that  the  doctrine  con- 
tended for  is  unsound.  By  the  letting  the  tenants  acquired 
the  right  to  the  enjoyment  of  the  property  unimpaired  by  any 
wrongful  acts  of  the  defendant.  That,  through  fear  of  such 
acts,  they  had  been  enabled  to  obtain  that  right  at  a  dimin- 
ished price,  neither  licensed  the  acts  nor  relieved  the  defend- 
ants in  any  degree  from  the  duty  of  reparation.  The  measure 
of  the  tenants'  damages  did  not  depend  upon  the  amount  of 
rent  which  they  paid,  but  upon  the  diminution  in  the  value 
of  the  use  of  the  premises  resulting  from  the  wrongful  diver- 
sion of  water.  The  landlords,  in  leasing  to  the  tenants  at  re- 
duced rates,  were  not  to  be  regarded  as  agents  of  the  defend- 
ant adjusting  with  the  tenants  the  compensation  for  the 
injury  to  be  done.  Both  landlords  and  tenants  were  acting 
independently  of  the  defendant,  and  not  in  any  sense  detract- 
ing from  the  rights  which  they  then  had. or  thereafter  might 
acquire  against  the  defendant.  Notwithstanding  their  acts, 
the  wrong-doer  remained  answerable  to  the  landlords  for  les- 


38  NEW  JERSEY  SUPREME  COURT. 


Mayor,  &c.,  of'Xewark  v.  Dickerson. 


seniDg  the  valae  of  the  reversioo,  and  to  the  tenants  for 
lessening  the  value  of  the  use  during  the  term.  That  there 
might  not  be  any  danger  of  exacting  of  the  defendant  double 
payment,  the  judge  told  the  jury  to  set  off  against  the  tenants' 
damages  the  reduction  in  rent  which  they  had  secured,  so  far 
as  it  was  awarded  in  the  verdicts  to  the  landlords.  This  was 
abundantly  favorable  to  the  defendant. 

As  to  the  amounts  of  the  verdicts,  the  conclusions  of  the 
jury  seem  to  be  within  the  fair  range  of  the  proofs,  so  that 
we  are  not  at  liberty  to  disturb  them. 

Let  the  rules  to  show  cause  be  discharged. 


MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF  NEWARK 
V.  STEPHEN  A.  DICKERSON  ET  AL..  HEIRS  AND  DEVISEES 
OF  JAMES  L.  DICKERSON,  DECEASED. 

To  a  declaration  npon  a  bond,  given  for  the  faithful  performance  of  oflS- 
cial  duty  bv  the  city  treasurer,  the  sureties  pleaded  that  the  munici- 
pality induced  and  was  privy  to  the  misconduct  of  the  treasurer  which 
was  alleged  as  the  breach.    Held,  that  the  plea  was  good  on  demurrer 


In  debt. 

The  declaration  is  against  the  defendants  as  heirs  and  de- 
visees  of  James  L.  Dickerson,  deceased,  who  was  one  of  the 
sureties  on  the  bond  of  William  H.  Winans,  treasurer  of  the 
city  of  Newark,  conditioned  for  the  faithful  performance 
of  his  duty  as  treasurer.  The  breach  alleged  is  that,  con- 
trary to  his  duty,  the  treasurer  paid  out  large  amounts  of 
money  to  Frederick  A.  Palmer,  who  had  no  right  to  them, 
and  without  receiving  any  warrant,  draft  or  voucher  author- 
izing the  payment. 

The  tenth  plea  avers  that  the  plaintiffs,  contriving  and  in- 
tending to  injure  the  defendants  by  wilfully  neglecting  to  ex- 
amine the  treasurer's  accounts  annually,  as  was  their  legal 
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duty,  and  otherwise,  permitted,  encouraged,  induced  and  were 
privy  to  the  alleged  breach. 

To  this  plea,  with  two  others,  the  plaintiffs  filed  a  siugle 
demurrer. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Kxapp,  Dixon  and  Parker. 

For  the  plaintiff,  H.  Young. 

For  the  defendants,  J.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  If  any  of  the  pleas  demurred  to  presents  a 
good  defence,  the  defendant  is  entitled  to  judgment. 

We  think  the  tenth  plea  is  sufficient.  It  alleges  in  sub- 
stance that  the  obligees  in  the  bond  intentionally  brought 
about  the  breach  now  complained  of.  They  must  therefore 
be  estopped  from  complaint.  The  maxims  "  volenti  non  Jit 
injuria,"  and  "  nullus  commodum  caper e  potest  de  injuria  sua 
propria,"  are  both  in  the  way  of  a  plaintiff  so  situated. 

It  is  unnecessary  to  consider  whether  mere  neglect  of  legal 
duty  by  the  city,  or  active  misconduct  on  the  part  of  other 
city  officers,  would  impair  the  obligations  of  the  sureties. 

Let  judgment  be  entered  for  the  defendants,  unless  the 
plaintiffs  take  leave  to  withdraw  the  demurrer  and  reply,  on 
payment  of  costs. 


WILLIAM  C.  POPE  V.  JACOB  SKINKLE. 

1.  Whether  a  building,  erected  by  one  persou  on  the  land  of  another, 
with  the  latter's  permission,  is  real  or  personal  property,  is  a  question 
of  fact,  to  be  decided  according  to  the  actual  or  imputed  intention  of 
the  parties. 

2.  An  averment  in  a  pleading  that  a  building  erected  as  a  dwelling- 
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house  is  personalty,  is  an  issuable  averment,  and  is  confessed  by  a 
demurrer. 
3,    If  a  pleading  appear  on  its  face  to  be  false  in  an  essential  allegation, 
it  is  bad  on  demurrer. 


On  demurrer  to  declaration. 

Argued  at  November  Terra,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Parker  aud  Dixon. 

For  the  plaintiff,  W.  S.  Gummere. 

For  the  defendant,  McCarter  &  Keen. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  declaration  demurred  to  is  in  trover,  and 
avers  that  the  plaintiff  was  possessed  of  a  building  described 
as  a  "three  story  frame  ilat-roof  dwelling-house,  twenty-five 
feet  front  by  forty  feet  deep,"  that  the  same  was  jpei'soaal  prop- 
erty, that  he  lost  it  out  of  his  possession,  and  it  came  to  the 
possession  of  the  defendant,  &c. 

The  objection  raised  on  demurrer  is  that  the  structure  in 
question  was  real  estate. 

If  the  above-recited  allegations  of  the  plaintiff  are  well 
pleaded,  the  demurrant  of  course  must  fail,  since  he  in  that 
case  admits  the  falsity  of  his  objection.  But  he  contends  that 
the  assertion  that  the  building  was  personal  property  must  be 
regarded  as  a  mere  erroneous  conclusion  of  law,  and  there- 
fore not  pleadable.  We  do  not  so  consider  it.  Whether  a 
building  is  real  or  personal  estate  is  a  mixed  question  of  law 
and  fact,  and  hence  may  be  capable  of  trial  by  jury,  and  the 
true  response  to  it  can  be  properly  pleaded.  Brearley  v.  Cox, 
4  Zah.  287. 

In  this  declaration,  however,  there  are  other  averments 
which,  the  defendant  insists,  lead  to  the  conclusion,  as  matter 
of  law,  that  the  assertion  already  mentioned  is  false.  If  this 
be  so,  the  declaration  cannot  stand,  for  if  a  pleading  appear 
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on  its  face  to  be  untrue  in  one  of  its  essential  allegations,  it  is 
bad  on  demurrer.     Smith  v.  Yeomans,  1  Saund.  316. 

The  averments  referred  to  are  to  the  effect  that  the  build- 
ing was  erected  by  one  Crothers  upon  the  land  of  one  Nagle, 
by  permission  of  the  owner,  that  the  building,  when  so  erected, 
was  the  personal  property  of  said  Crothers,  and  continued  to 
be  such  until  his  title  passed  to  the  plaintiif.  The  defendant 
contends  that  when  one  person  erects  a  building  on  the  lands 
of  another,  by  the  mere  permission  of  the  land-owner,  nothing 
further  appearing,  the  building  thereby  becomes  realty  by 
presumption  of  law. 

But  we  think  no  such  presumption  arises.  The  case  pre- 
sented by  these  circumstances  would  be  one  for  an  inference 
of  fact,  not  a  conclusion  of  law.  Whether  the  building  was 
personalty  or  realty  would  depend  on  the  intention  of  the 
builder  and  land-owner,  if  they  both  iiad  the  same  intention, 
and  if  they  had  not,  then  it  would  depend  on  what  common 
intent  should  be  imputed  to  them,  in  the  judgment  of  those 
called  to  pass  upon  their  conduct;  but  either  of  these  in- 
quiries, as  to  the  actual  intention  or  as  to  the  imputed  inten- 
tion, is  one  of  fact  and  not  of  law.  The  cases  in  which  no 
other  circumstance  than  merely  the  erection  by  permission  can 
be  found  to  throw  light  upon  the  real  purpose  of  the  parties 
with  regard  to  the  ownership  of  the  structure,  must  be  very 
rare;  but  if  such  a  case  should  occur,  I  think  the  more  rea- 
sonable inference  would  be  that  the  builder  had  designed  not 
to  part  with  his  property,  and  the  land-owner  had  consented 
on  that  understanding.  The  fact  that  the  former  secured  per- 
mission to  build  indicates  that  he  sought  to  avoid  the  conse- 
quences of  building  without  permission,  among  which  by  far 
the  most  serious  would  ordinarily  be  the  loss  of  the  labor  and 
materials  which  he  was  about  to  convert  into  a  building. 

Many  cases  indicate  the  propriety  of  such  an  inference. 
Thus,  in  Doty  v.  Gorham,  5  FicJc.  487,  the  permission  of  the 
land-owner  to  the  erection  of  the  structure  was  all  that. ap- 
peared to  bind  him,  and  the  court  held  that  the  jury  rightly 
found  that  the  builder  might  remove  the  building:  as  a  chat- 
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tel.  In  Ham  v.  Kendall,  111  Mass.  297,  the  land -owner 
agreed  that  another  might  put  an  ice-house  on  his  land,  anii 
that  it  might  remain  there  five  years ;  there  was  no  agreement 
that  it  should  be  a  chattel  or  be  removable  by  the  builder , 
but  the  court  held  that  it  was  the  builder's  chattel,  and  he 
might  remove  it  during  the  five  years.  In  Osgood  v.  How- 
ard, 6  Me.  452,  a  tenant  at  will  had  erected  a  dwelling- 
house  and  other  buildings  on  the  land  with  the  express  consent 
of  the  landlord ;  after  his  death  the  tenant's  administra- 
tor sold  them  to  a  stranger;  the  court  held  that  the  pui- 
chaser  could  maintain  trover  for  them  against  the  land-owner, 
putting  its  decision  expressly  on  the  consent,  and  not  on  the 
fact  of  tenancy.  In  Dame  v.  Dame,  38  N.  H.  429,  the  court 
says  that  the  express  assent  and  permission  of  the  land-owner 
to  the  erection  by  another  of  a  building  on  the  land,  almost 
necessarily  implies  an  understanding  that  the  builder  may  re- 
move the  building,  and  creates  a  tenancy  at  will  in  him. 
Numerous  cases  are  there  referred  to  as  illustrative  of  the 
doctrine. 

In  view  of  these  decisions,  it  cannot  be  regarded  as  an 
inevitable  presumption  that  wlieu  Crothers  erected  the  build- 
ing on  Nagle's  land  with  Nagle's  permission,  it  became  realty, 
and  therefore  that  the  plaintiff's  assertion  that  it  remained 
personalty  is  false. 

The  plaintiff  is  entitled  to  judgment,  unless  the  defendant 
take  leave  to  withdraw  the  demurrer  and  plead,  on  payment 
of  costs. 


STATE,  EX  KEL.  PATRICK  SHERIDAN,  COLLECTOR,   &a,  v. 
HENRY  S.  LANGSTAFF,  TREASURER,  &c. 

1.  If  the  city  of  Rahway  use  the  moneys  raised  in  the  city  by  tax  in  the 
year  1880  to  pay  the  city's  quota  of  state  and  county  taxes  for  the 
yeai"  1879,  it  will  have  no  right  afterwards  to  have  the  credit  changed 
to  the  quota  of  1880, 

%    If  the  city  treasurer,  of  his  own  motion,  use  the  moneys  raised  in  the 
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city  by  tax  in  the  year  1880  to  pay  the  city's  quota  of  state  and  county 
taxes  for  the  year  1880,  and  afterwards  of  his  own  motion  procure 
the  county  collector  to  change  the  credit  to  the  quota  of  1879,  he  per- 
sonally cannot  claim  the  right  to  rescind  the  change  after  the  county 
collector  has  instituted  proceedings  to  collect  only  the  balance  of  the 
quota  of  1879. 

On  mandamus. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp  and  Dixon. 

For  the  relator,  P.  H.  Gilhooly. 

For  the  respondent,  G.  Berry. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  case  shows  that  the  respondent,  Langstaff, 
treasurer  of  the  city  of  Rahway,  made  certain  payments  to  the 
relator,  collector  of  Union  county,  who  credited  the  same  on 
account  of  the  city's  quota  for  state  and  county  taxes  for  1879, 
although  these  moneys  had  been  derived  in  part  from  the 
taxes  of  1880.  One  of  these  payments,  viz.,  October  16th, 
1880,  $3000,  was  expressly  directed  by  the  respondent  to  be 
applied  to  the  quota  of  1879  ;  two  of  them,  viz.,  November 
11th,  1880,  $5000,  and  January  31st,  1881,  $3500,  were  paid 
without  any  directions  as  to  their  application,  but  were  credited 
by  the  collector  to  the  same  quota  as  being  the  oldest  city  debt, 
and  afterwards,  in  proceedings  for  mandamus  against  the  city 
and  the  treasurer  to  collect  the  balance  of  that  quota,  the 
credits  were  so  allowed  without  objection,  and  the  treasurer 
now  swears  it  was  his  intention  originally  to  pay  them  on  the 
quota  of  1879 ;  and  another  of  the  payments,  viz.,  December 
17th,  1881,  $1100,  was  at  first  directed  by  the  respondent  to 
be  applied  to  the  quota  of  1880,  and  was  so  applied  by  the 
collector ;  but  afterwards,  in  a  return  to  an  alternative  manda- 
mus for  the  collection  of  the  quota  of  1879,  the  respondent 
claimed  that  the  $1100  should  be  credited  on  that  quota,  and 
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the  collector  gave  the  credit  accordingly  and  is  now  proceed- 
ing to  collect  only  the  balance  so  remaining. 

The  present  oontroversy  is  for  mandamus  against  the  re- 
spondent alone  to  enforce  payment  of  the  quota  of  1880,  and 
in  a  trial  at  the  Circuit  as  to  the  amount  due,  the  following 
questions  were  reserved : 

1st.  Had  Henry  S.  Langstaff,  the  defendant  named  therein, 
a  right  to  apply  the  funds  raised  as  and  for  the  taxes  for  the 
year  1880,  to  the  payment  uf  the  taxes  due  from  the  city  of 
Rahway,  in  its  corporate  capacity,  to  the  relator,  collector  of 
the  county  of  Union,  for  the  year  1879,  the  sum  so  raised 
being  the'sum  of  ^18,330.09  ? 

2d.  Can  the  same  be  thus  applied  legally  by  either  Henry 
S.  Langstaff,  treasurer  of  the  city  of  Rahway,  or  the  relator, 
Patrick  Sheridan,  collector  as  aforesaid  ? 

3d.  Can  the  check  for  $1100,  drawn  by  the  said  Langstaff, 
to  the  order  of  said  Sheridan,  in  payment  of  the  taxes  of  1880, 
under  the  circumstances  and  evidence  of  this  cause,  be  applied 
to  the  payment  of  the  taxes  of  1879,  as  it  is  now  sought  to  be 
appl  led  ? 

We  understand  these  inquiries  to  present  for  decision  the 
question  not  whether  it  was  abstractly  right  for  the  respondeat 
to  make  the  payments  and  procure  the  credits  as  he  did,  but 
whether,  these  credits  having  been  giveu  on  the  quota  of  1879, 
it  is  now  right  and  legal,  as  between  the  treasurer  and  col- 
lector, that  they  should  remain  as  they  are. 

The  respondent,  having  come  into  office  as  treasurer  on 
September  8th,  1880,  was  not  in  any  personal  default  for  the 
non-payment  of  the  quota  of  1879,  nor  under  any  legal  duty 
to  pay  the  same.  Freeholders  of  Ocean  v.  Tovmship  Committee 
of  Lacey,  13  Vroom  536 ;  Sheridan  v.  Van  WinJde^  14  Vrooni 
579. 

The  quotas  of  1879  and  1880  were  both,  however,  city 
debts,  and  there  appears  no  reason  for  supposing  that  it  could 
make  any  difference  to  the  city  on  which  debt  the  credits  were 
a[)plie(l.  The  respondent  was  the  proper  corporate  agent 
through  whom  payment  should  be  made,  and  it  is  therefore  to 
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be  assumed  that  he  acted  as  such  agent  in  liquidating  his, 
principal's  debt.  It  has  not  been  proved  that  the  directions 
of  the  city  charter  [Pamph.  L.  1865,  p.  499,  §  35,)  regarding 
the  preliminaries  for  such  payments,"  were  not  observed,  and 
therefore  we  must  presume  that  they  were  observed.  {Omnia 
Hie  acta  esse  prcesumuntur.)  Hence,  as  to  all  sums  except  the 
$1100  the  case  is  simply  one  of  the  application  of  payments 
to  that  one  of.  several  debts  which  the  debtor  itself  intended 
to  pay.  There  can  be  no  question  of  the  legality  of  such  a 
transaction.  But  even  if  the  directions  of  the  charter  were 
not  observed,  the  conduct  of  the  corporation  in  the  proceedings 
for  collection  of  the  balance  of  the  quota  of  1879,  already  re- 
ferred to,  constitutes  a  clear  ratification  of  the  acts  of  its  agent, 
which  is  equivalent  to  original  authority. 

The  payment  of- the  $1100  differs  from  the  others  only  in 
this,  that  it  was  made  at  first  on  the  quota  for  1880,  and  the 
authority  of  the  city  for  the  change  to  the  quota  of  1879  is 
not  so  manifest.  But  that  the  respondent  consented  to  and 
even  procured  the  change  is  perfectly  evident,  and  whether 
the  city  authorized  or  will  ratify  the  change  is  a  question 
which  he  cannot  raise ;  he  is  estopped  from  denying  the  pro- 
priety of  his  own  conduct.  There  was  nothing  intrinsically 
illegal  or  unjust  to  the  city  in  applying  the  payment  to  one 
corporate  debt  rather  than  the  other.  The  entire  disadvant- 
age is  personal  to  the  respondent  himself,  who  may  be  under 
obligations  to  see  to  the  payment  of  the  quota  of  1880,  while 
he  is  not  so  bound  as  to  the  quota  of  1879 ;  but  this  disad- 
vantage he  has  assumed  to  bear  by  himself  requiring  the  pay- 
ment to  be  applied  to  the  latter  debt.  If  the  city  has  author- 
ized or  ratified  his  action,  the  matter  is  finally  concluded  as  to 
all  parties ;  if  it  has  not,  it  is  for  the  city  itself,  and  not  the 
respondent,  to  make  the  objection. 

We  think,  therefore,  that  all  the  questions  reserved  should 
be  answered  affirmatively. 
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THOMAS  CLIVEE  v.  THE  STATE. 

1.  Upon  trial  of  an  indictment  for  abuse  and  carnal  knowledge  of  a  female 
child  under  the  age  of  ten  years,  it  is  not  error  to  refuse  to  charge  the 
jury  that  in  order  to  convict  under  a  count  for  indecent  assauh,  the 
evidence  must  satisfy  the  jury  that  the  accused  committed  tlie  alleged 
indecent  act  against  the  wHl  of  the,  child. 

2.  There  may  be  submission  by  a  child  of  tender  years  without  legal 
consent. 

3.  It  is  not  error  to  refuse  to  exclude  the  whole  testimony  of  a  witness 
from  the  case,  because  parts  of  his  evidence  are  contradicted  by  other 
witnesses. 

4.  Charge  of  the  court  to  the  effect  that  the  accused  was  to  be  considered 
innocent  until  proved  guilty,  and  that  if  there  was  reasonable  doubt, 
and  the  disclosures  did  not  satisfy  the  jury  of  his  guilt,  they  should 
acquit  him,  is  sufficient. 

In  error  to  Burlington  Quarter  Sessions. 

Argued  at  Xovember  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixox  and  Parker. 

For  the  plaintiff  in  error,  /.  H.  Gashill  and  M.  R.  Sooy. 

For  the  state,  C.  E.  Hendrkhson. 

The  opinion  of  the  court  was  delivered  bv 

Parker,  J.  The  record  shows  that  the  plaintiff  in  error 
was  indicted  for  assault  and  carnal  knowledge  of  a  female 
child  under  the  age  of  ten  years.  There  were  counts  for 
abusino-  and  knowino-  the  child  without  her  consent,  and 
other  counts  charging  such  abuse  and  knowledge  with  her 
consent.  The  last  count  charged  an  indecent  assault.  There 
was  a  general  verdict  of  guilty  as  charged. 

There  are  numerous  exceptions  on  which  error  has  been 
assigned,  but  those  relied  upon  to  reverse  the  judgment  relate 
to  the  charge  of  the  court  and  refusals  to  charge. 

The  first  three  requests  were  charged  in  a  modified  form. 
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The  modifications  made  by  the  court  relate  to  the  degree  of 
penetration  and  state  correctly  the  law  on  that  subject.  Re- 
gina  v.  Lines,  1  G.  &  K.  393 ;  Regina  v.  Hughes,  9  C.  &  P. 
752. 

The  fourth  proposition  was  charged  as  requested  by  coun- 
sel of  the  accused. 

The  court  refused  to  charge  the  fifth  and  sixth  requests, 
and  in  so  doing,  it  is  insisted  that  the  court  erred. 

By  the  fifth  request  the  court  was  asked  to  charge  that  in 
order  to  convict  under  the  count  for  assault,  the  evidence 
must  satisfy  the  jury  that  the  accused  committed  the  alleged 
indecent  act  against  the  ivill  of  the  child. 

This  the  court  refused  to  charge,  and  in  such  refusal  there 
was  no  error.  An  act  such  as  is  charged  in  that  count,  com- 
mitted upon  a  child  of  such  tender  years,  is  criminal,  whether 
with  or  without  her  consent.  Legally  she  has  no  will  to  re- 
sist or  consent. 

There  may  be  actual  submission  of  a  child  without  consti- 
tuting legal  consent.     Regina  v.  Bay,  9  C.  &  P.  722. 

That  case  applies  directly  to  the  question  now  before  the 
court.  The  counsel  for  the  prisoner  in  that  case  contended 
that  the  count  being  for  assault,  consent  or  non-consent  on 
part  of  the  girl,  although  she  was  of  tender  years,  was 
material,  and  that  as  she  offered  no  resistance,  but  submitted 
quietly,  it  must  be  taken  that  she  was  consenting  to  the  act, 
and  that  the  prisoner  should  be  acquitted.  But  the  court  re- 
fused so  to  charge,  and  said  that  the  mere  submission  of  a 
child  when  in  the  power  of  a  strong  man,  and  most  probably 
acted  upon  by  fear,  can  by  no  means  be  taken  to  be  such  con- 
sent as  will  justify  the  prisoner  in  point  of  law. 

The  sixth  and  last  request  was,  in  substance,  that  the  court 
charge  that  the  effect  of  certain  statements  of  two  of  defend- 
ant's witnesses,  which  had  been  contradicted  by  other  wit- 
nesses, should  discredit  their  testimony  to  such  extent  as  to 
oblige  the  jury  to  disregard  not  only  their  statements  which 
had  been  contradicted,  but  the  whole  evidence  of  those  wit- 
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nesses.  This  request  was  too  broad,  and  the  court  did  right 
in  not  charging  as  requested. 

The  witnesses  referred  to  were  examined  fully,  and  the 
contradictions  related  only  to  part  of  their  evidence.  They 
were  not  impeached  by  proof  of  general  bad  character  for 
veracity,  but  by  showing  that  they  had  made  previously  some 
statements  on  a  material  point  in  direct  antagonism  with  what 
they  stated  on  the  trial.  Portions  of  the  testimony  of  those 
witnesses  not  contradicted  were  unfavorable  to  the  accused. 
One  of  these  witnesses  was  a  physician,  who  saw  the  child 
soon  after  the  crime  was  alleged  to  have  been  committed. 
He  gave  evidence  on  the  question  of  penetration,  and  also  as 
to  symptoms  of  a  disease  which,  it  was  alleged,  the  child  was 
afflicted  with  soon  after  the  occurrence.  He  also  swore  that 
defendant  was  diseased.  These  portions  of  his  testimony 
were  favorable  to  the  state,  and  the  state  had  the  right  to 
have  such  evidence  remain  in  the  case. 

The  counsel  of  the  prisoner  also  excepted  to  the  charge  as 
delivered  on  the  question  of  reasonable  doubt.  On  this  sub- 
ject the  court  not  only  said  to  the  jury  that  the  defendant 
should  have  the  benefit  of  any  reasonable  doubt,  but  also  told 
them  what  such  benefit  was.  The  language  used  by  the  pre- 
siding judge  was,  "  You  should  recognize  the  well^settled 
principle  of  law,  that  every  man  is  innocent  until  proved 
guilty,  and  give  him  the  benefit  of  the  reasonable  doubt. 
Having  done  this,  if  you  are  satisfied  of  his  guilt,  you  should 
return  your  verdict,  or  if  the  disclosures  are  not  sufficient  to 
satisfy  you,  you  should  acquit  him." 

The  judgment  is  affirmed. 
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WILLIAM  ROE  v.  THE  STATE. 

1.  Where  a  request  to  charge  the  jury  embodies  a  correct  statement  of 
law,  is  applicable  to  the  case,  is  fairly  raised  by  the  testimony,  and 
is  material,  the  court  should  charge  upon  it  distinctly. 

2.  It  is  not  sufficient  for  the  court,  in  response  to  several  distinct  requests 
by  defendant's  counsel  to  charge  upon  several  propositions  of  law,  to 
say  that  the  jury  must  take  the  law  as  the  counsel  for  defendant  had 
read  it  in  his  address ;  but  the  court  should  charge  on  each  request, 
either  in  its  own  language  or  by  reading  the  extract  relating  thereto, 
Avhich  counsel  had  quoted,  and  instructing  the  jury  that  such  is  or  is 
not  the  law. 

3.  There  should  be  an  answer  to  each  request  that  states  a  proposition  of 
law  fairly  arising  out  of  the  case. 


In  error  to  the  Burlington  Quarter  Sessions. 

Argued  at  Novembei-  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixon  and  Parker. 

For  the  plaintiff  in  error,  M.  R.  8ooy  and  /.  H.  Gaskill. 

For  the  state,  0.  E  Hendrickson. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  indictment  in  this  case  charges  the  de- 
fendant with  wilfully  and  maliciously  burning  the  barn  and 
other  farm  buildings  of  Isaac  B.  Stille,  in  the  township  of 
New  Hanover,  in  the  county  of  Burlington.  The  trial  was  ^ 
had  before  the  Court  of  General  Quarter  Sessions  of  the  Peace 
of  that  county. 

At  the  trial,  counsel  of  defendant  requested  the  court  to 
charge  the  jury  on  several  propositions  of  law  stated  fully  in 
the  requests.  Some  of  these  propositions  related  to  the  ques- 
tions of  reasonable  doubt  and  burthen  of  proof,  others  to  th-e 
necessity  of  proving  the  corpus  delicti  independent  of  proof 
of  circumstances  criminating  the  accused,  and  still  others  to 
the  nature  and  cogency  of  circumstantial  evidence. 

Vol.  XVI.  4 
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At  first  the  court  declined  to  charge,  but  upon  a  moment's 
reflection  the  presiding  judge  said  that  the  jury  must  take  the 
law  as  read  by  counsel  of  defendant  during  his  argument. 

Counsel  of  defendant  excepted  to  the  refusal  of  the  court  to 
charge  as  requested,  and  also  to  the  charge  as  delivered.  The 
assignment  of  errors  covers  all  the  exceptions. 

From  the  case  submitted,  it  appears  that  counsel  of  defend- 
ant, during  his  address  to  the  jury,  read  to  the  court  extracts 
from  several  books  on  criminal  law  covering  part  of  the 
propositions  on  which  the  court  was  requested  to  charge. 

Each  of  the  requests  to  charge  embodied  a  correct  statement 
3f  the  law ;  each  was  applicable  to  the  case,  and  each  afforded 
a  presumption  in  the  prisoner's  favor.  The  defendant  was 
entitled  to  have  the  court  charge  on  these  requests.  The 
points  were  fairly  raised  by  the  testimony  in  the  case  and  were 
material  and  pertinent  to  the  issue. 

It  is  contended  on  part  of  the  state  that  when  the  court  said 
that  the  jury  must  take  the  law  as  read  by  counsel  of  defend- 
ant in  his  argument,  it  was  a  good  answer  to  the  requests. 
We  do  not  concur  in  that  view.  Even  if  the  extracts  which 
the  counsel  read  in  his  address  had  embraced  all  the  legal 
propositions  contained  in  the  requests,  the  charge  was  not  such 
as  the  law  contemplates. 

Considerable  time  had  elapsed  since  the  extracts  from  the 
books  had  been  read  by  the  counsel.  Altliough  the  reading 
was  in  their  presence,  the  extracts  were  not  read  to  the  jury 
nor  for  their  benefit,  but  were  cited  for  the  information  of  the 
court.  At  the  time  they  were  so  cited  the  jury  were  not 
obliged  to  heed  them  nor  fix  them  in  memory.  Their  duty 
was  to  take  the  law  as  given  them  in  charge  and  stated  by  the 
court. 

The  quotations  from  the  law  books  by  counsel  were  numer- 
ous and  on  various  points  arising  in  the  case.  If  the  court 
determined  that  the  law  was  correctly  stated  in  the  extracts, 
it  should  have  been  so  charged  explicitly  upon  the  several 
points  in  the  language  of  the  court,  or  by  reading  to  the  jury 
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such  extracts  as  covered  the  respective  requests,  and  stating  to 
them  that  such  was  the  law. 

One  of  the  most  important  duties  of  the  court  is  to  declare 
the  law  applicable  to  a  case  to  the  jury  when  requested  so  to 
do.  This  should  be  done  in  such  a  way  as  not  to  leave  room 
for  misapprehension  or  mistake.  To  say  to  a  jury,  "You  are 
to  take  the  law  as  read  from  books  in  the  address  of  couusel," 
made  perhaps  hours  before  the  charge  of  the  court,  is  calcu- 
lated to  produce  confusion  in  the  minds  of  jurors  instead  of 
giving  light. 

The  extracts  which  the  counsel  read  did  not  cover  the  law 
embraced  in  all  the  requests.  One  of  these  related  to  the  legal 
effect  of  proof  of  good  character  and  another  to  the  nature  and 
cogency  of  circumstantial  evidence  in  a  case  purely  circum- 
stantial. The  defendant  had  the  legal  right  to  a  distinct 
charge  on  each  request. 

Upon  the  subject  of  charge  to  the  jury  and  the  duty  of  the 
court  in  that  regard,  the  following  cases  in  the  reports  of  this 
state  apply:  Pullen  v.  Bonney,  I  South.  125;  Broadwell  v. 
Nixon,  1  South.  362,  414;  Mills  v.  Sleight,  2  South.  565, 
651 ;  Todd  v.  Collins,  1  Hoist.  127;  Westcott  v.  Danzenbaker, 

1  Hoist.  132;  Davison  v.  Schooley,  5  Hoist.  145;  Den  v. 
Wintermute,  1  Green  177;  Morshall  v.  Hann,  2  Harr.  425; 
Allen  V.  Wanomoker,  2  Vroom  370 ;  Talmage  v.  Davenport, 

2  Vroom  561 ;  Drake  v.  Mount,  4  Vroom  441 ;  Scott  v.  Mitoh- 
ell,  12  Vroom  346. 

The  judgment  is  reversed. 


WILLIAM  E.  CROSS  AND  WIFE  v.  ED  WARP  KEMP. 

Where,  in  an  action  of  trespass  before  the  court  for  the  trial  of  small 
causes,  the  defendant  pleads  title  to  land,  and  plaintiff  brings  suit  in 
this  court,  to  which  defendant  interposes  other  pleas  besides  that  of 
■title,  the  question  of  legality  of  such  pleading  cannot  be  raised  on 
demurrer,  but  on  motion  to  strike  out  the  pleas. 
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In  trespass.     Ou  demurrer  to  pleas. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  KxAPr,  Dixon  and  Parker. 

For  the  plaintiffs,  /.  L.  Wheeler  and  W.  A.  Lewis. 
For  the  defendant,  R.  Allen,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  plaintiffs  brought  an  action  of  trespass 
against  the  defendant  in  the  court  for  the  trial  of  small 
causes.  The  defendant  interposed  the  plea  oiJ  title  and  filed 
the  required  bond.  An  action  was  then  commenced  in  this 
court.  The  defendant  filed  the  plea  of  general  issue,  accom- 
panied by  other  pleas,  justifying  under  certain  special  statutes. 
The  plaintiffs  demurred  to  the  pleas.  In  the  argument  the 
plaintiffs'  counsel  contended  that  the  defendant  having  put  in 
the  plea  of  title  before  the  justice,  could  not  file  any  other 
plea  in  this  court;  to  which  it  was  replied  on  part  of  defend- 
ant that  he  had  the  legal  right  to  plead  as  he  did,  because  the 
demand  had  been  enlarged  by  the  declaration. 

The  question  in  controversy  between  counsel  in  this  cause 
cannot  be  considered  on  demurrer.  The  objection  is  not  to 
the  pleas  themselves,  but  to  the  right  to  file  any  plea  except 
the  plea  of  title.  The  motion  should  have  been  to  strike  out 
the  pleas.  This  has  always  been  the  mode  of  raising  the 
question.  Brain  v.  S)\yder,  1  Vroom  56 ;  Dover  v.  McFar- 
lan,  2  Green  471 ;  Canfield  v.  Johnson,  1  Zab.  83;  Snedicker 
V.  White,  6  Haht.  87;  Yawger  v.  Manning,  1  Vroom  182; 
Hawk  V.  Segraves,  5  Vi'oom  355. 

The  demurrer  is  overruled,  with  costs. 


FEBRUARY  TERM,  1883. 


Evernham  v.  Hulit. 


GEOEGE  E.  EVERNHAM  v.  CAROLINE  IIULIT. 

1.  The  title  of  an  act  of  the  legislature  will  not  supply  defects  or  omis- 
sions in  the  enacting  part,  but  may  be  resorted  lo  to  aid  in  ascertain- 
ing the  legislative  intent  where  the  meaning  is  uncertain  by  reason 
of  the  use  of  general  language  of  uncertain  signification,  or  of  words 
of  donbtful  import,  especially  since  the  legislature  is  required  by  con- 
stitutional provision  to  frame  a  title  for  every  act,  and  to  express  in 
the  title  the  object  of  the  enactment. 

2.  An  act  of  the  legislature  which  does  not  purport  to  amend  any  prior 
act,  and  is,  on  its  face,  a  perfect  and  complete  act  of  legislation,  is  not 
within  the  interdict  contained  in  art.  IV.,  §  7,  T[  4,  of  the  constitution 
as  amended,  although  by  implication  it  alters  and,  in  eflTect,  amends 
the  provision  of  another  statute  on  the  same  subject. 

3.  The  act  entitled  "A  further  supplement  to  an  act  entitled  'An  act  con- 
stituting courts  for  the  trial  of  small  causes,' "  passed  March  17th, 
1882,  [Pamph.  L.,  p.  137,)  applies  to  judgments  recovered  before 
justices  of  the  peace  in  suits  cognizable  before  a  justice  under  the  act 
to  which  it  is  a  supplement,  and  to  that  extent  is  constitutional, 
although  it  is  unconstitutional  with  respect  to  appeals  in  bastardy  and 
desertion  cases,  for  the  reason  that  to  that  extent  the  object  of  the  act 
is  not  expressed  in  its  title. 

On  certiorari  to  Mercer  Pleas. 

Hulit,  on  the  21st  of  April,  1882,  recovered  a  judgtneot 
agamst  Evernham  in  the  court  for  the  trial  of  small  causes, 
before  Daniel  Temple,  a  justice  of  the  peace  of  the  .county  of 
Mercer,  in  an  action  of  debt. 

Temple  was  a  justice  of  the  peace  residing  and  holding  his 
court  in  the  city  of  Trenton.  Evernham  was  a  resident  of 
the  township  of  East  Windsor,  in  said  county. 

In  Trenton  there  is  a  District  Court,  established  under  the 
act  of  March  9th,  1877.     Eev.,  p.  1301. 

Evernham  took  an  appeal  to  the  Court  of  Common  Pleas 
of  the  county  of  Mercer. 

The  Court  of  Common  Pleas  dismissed  the  appeal  on  the 
ground  that,  by  the  act  of  March  17th,  1882,  {Pamph.  L., 
'p.  137,)  the  appeal  could  be  taken  only  to  the  District  Court. 
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Argued  at  Xoveiul)er  Term,  1882,  before  Justices  Dep'je, 
Van  Syckel  and  Ueed. 

For  the  plaintiff  Jii  certiorari,  A.  S.  Appkget. 
Cou(r<i,  J.  T.  Temple. 

The  o|)ini()n  of  the  court  was  delivered  by 
Depue,  J,  Tht'  statute  drawn  in  question  by  this  writ  in 
its  first  section  |)i()vides  "that  from  any  judgment  which  may 
be  obtained  before  any  justice  of  the  peace  or  any  police  jus- 
tice, in  any  city  where  a  District  Court  or  District  Courts  are 
established,  in  any  bastardy  or  desertion  actions,  and  from 
any  jiKJgnients  in  all  proceedings  of  a  civil  nature,  in  which 
such  justice  of  the  peace  has  or  hereafter  may  have  jurisdic- 
tion, either  i)arty  may  appeal  only  to  the  District  Court  of 
said  city."     Pamph.  L.  1882,  p.  i38. 

The  plaintiff  in  certiorari  insists,  in  the  first  place,  that  this 
act  does  not  apply  to  cases  cognizable  before  justices  of  the 
peace  in  the  courts  for  the  trial  of  small  causes. 

In  the  enacting  clause  the  descriptive  words  are,  "Any 
judgment  which  may  be  obtained  before  any  justice  of  the 
peace  *  *  *  in  any  bastardy  or  desertion  actions,"  and 
"any  judgment  in  all  proceedings  of  a  civil  nature,  in  which 
such  justice  of  the  peace  has  or  mav  hereafter  have  jurisdic- 
tion." 

The  jurisdiction  of  a  justice  of  the  peace  in  suits  "  of  a  civil 
nature,"  such  as  is  the  suit  against  the  plaintiff  in  certiorari^ 
is  conferred  by  the  act  entitled  "  An  act  constituting  courts 
for  the  trial  of  small  causes,"  approved  March  27th,  1874 ; 
and  by  the  procedure  provided  in  that  act,  justices  of  the  peace 
are  authorized  to  hear  and  determine  such  suits  and  give  judg- 
ment therein.  The  act  in  question  is  expressed  by  its  title  to 
be  "  A  further  supplem-ent  to  an  act  entitled  '  An  act  consti- 
tuting courts  for  the  trial  of  small  causes '  {Revision),  ap- 
proved March  twenty-seventh,  one  thousand  eight  hundred 
and  seventy-four."     Originally  the  title  of  an  act  of  parlia- 
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mcnt  was  not  read  three  times,  as  other  parts  were,  but  was 
framed  by  the  olerk  of  the  liouse  in  which  the  bill  first  passed, 
and  proposed  when  the  bill  was  to  be  sent  from  the  one  house 
to  the  other.  Barrington's  Obs.  403 ;  Dwarris  on  Stat.  500. 
Consequently  it  became  a  doctrine  of  the  English  courts  that 
the  title  was  no  part  of  the  statute,  and  could  not  be  resorted 
CO  for  the  purpose  of  construing  its  provisions.  Hunter  v. 
Nockholdft,  1  Macn.  &  G.  640.  And  yet  precedents  are  to  be 
found  in  the  English  courts  of  references  to  the  titles  of  acts 
of  parliament  to  ascertain  the  object  the  legislature  had  in 
view  in  passing  the  act,  and  to  aid  in  the  construction  of  lan- 
guage of  general  or  doubtful  import.  Rex  v.  Gwetwp,  3  T. 
R.  133,  137  ;  Taylor  v.  Newman,  4  B.  &  S.  89 ;  Johnson  v. 
Upham,  2  E.  &  E.  262 ;  Graves  v.  Ashford,  L.  R.,  2  C.  P. 
417;  Wood  V.  Rowdiffe,  6  Hare  183;  Bentley  v.  R.  &  K. 
Local  Board,  4  Ch.  Div.  588.  In  Stradling  v.  Morgan^ 
Ptowd.  199,  the  title  of  the  act  is  referred  to  as  signifying  the 
scope  of  the  act.  In  United  v.  Fisher,  2  Cr.anch  358,  386,  and 
United  States  v.  Palmer,  3  Wheat  610,  631,  Chief  Justice  Mar- 
shall referred  to  the  title  of  an  act  as  being  admissible,  not  to 
control  plain  words  in  the  body  of  the  act,  but  to  assist  in  re- 
moving ambiguities ;  and  in  Hadden  v.  Collector,  5  Wall. 
107,  it  was  held  that  the  title  of  an  act  could  not  be  used  to 
extend  or  restrain  any  positive  provisions  contained  in  the 
body  of  the  act,  but  might  be  resorted  to  where  the  meaning 
of  these  is  doubtful. 

The  title  of  an  act  will  not  supply  defects  or  omissions  in 
the  enacting  part,  but  may  be  resorted  to  as  an  aid  in  con- 
struction to  ascertain  the  legislative  intent  where  the  meaning 
is  uncertain  by  reason  of  the  use  of  general  language  of  in- 
definite signification,  or  of  words  of  doubtful  import  (1  Kent 
460 ;  Sedg.  Stat.  Const.  39 ;  Shaw  v.  Ruddin,d  Jr.  C.  L.  R.  214; 
Reg.  V.  Guardians  of  Mallow,  12  /(/.  35) ;  especially  where,  as 
in  this  state,  the  legislature  is  required  by  constitutional  pro- 
vision to  frame  a  title  for  every  act,  and  to  express  in  the  title 
the  object  of  the  enactment.    Narzo  v.  Merchants'  Ins.  Co.,  14 
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Wis.  295;  Dodd  v.  State,  18  Jnd  56,  62;  Conn.  Ins.  Co.  v. 
Albert,  39  Mo.  181,  183;   Cooley  on  Const.  Lim.  141. 

The  act  of  1882  is  unconstitutional  with  respect  to  appeals 
in  bastardy  and  desertion  cases,  over  which  justices  of  the 
peace  have  no  jurisdiction  by  force  of  the  act  creating  courts 
for  the  trial  of  small  causes,  for  the  reason  that  to  that  extent 
the  object  of  the  act  is  not  expressed  in  its  title  ;  but  we  think 
it  is  clear,  as  a  matter  of  construction,  that  this  act  applies  to 
judgments  in  suits  of  a  civil  nature  given  by  justices  of  the 
peace  under  the  jurisdiction  granted  to  them  under  the  act 
constituting  courts  for  the  trial  of  small  causes.  If  there  were 
any  doubt  on  that  subject  arising  from  the  indefiniteness  of 
the  language  of  the  body  of  the  act,  it  is  removed  by  a  refer- 
ence to  its  title. 

The  unconstitutional  feature  in  this  act,  arising  from  the  fact 
that  the  bastardy  and  desertion  cases  are  embraced  in  it,  can- 
not avail  the  plaintiif  in  certiorari.     That  part  may  be  sepa- 
rated  and    eliminated   from  the  act  without  impairing  the 
residue.     Rader  v.  Township  of  Union,  10  Vroom  509;  Peo- 
ple V.  Briggs,  50  .Y.  Y.  553 ;  Sedg.  Stat.  Const.  528.     But  it 
is  insisted  that  the  whole  act  is  unconstitutional,  as  being  in 
contravention  of  art.  IV.,  §  7,  ^  4,  of  the  constitution,  which 
provides  that  "no  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  act  revived  or  the  section  or  sec- 
tions  amended   shall   be   inserted  at  length."     The   precise 
ground  on  which  this  contention  was  placed  is  that  the  act  of 
1882  is  in  effect  an  amendment  of  the  first  section  of  a  sup- 
plement to  the  act  constituting  courts  for  the  trial   of  small 
causes,  passed  April  }2th,  1876,  which  gave  an  appeal  to  the 
Common  Pleas  from  judgments  obtained  before  a  justice  of 
the  peace  in  all  cases.     Rev.,  p.  564,  §  137.     The  contention 
is  that  such  a  change  in  the  law  could  not  be  made  without 
re-enacting  this  section  of  the  act  of  1876,  and  incorpomtiug 
in  it  the  provisions  of  the  act  of  1882. 

A  construction  of  this  constitutional  provision  which  would 
sustain  the  contention  of  the  plaintiff  in  certiorari  would  lead 
to  the  most  embarrassing  results.     It  would  be  equivalent  to 
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holding  that  the  legislature  can  pass  no  act  changing  any  part 
of  the  statute  law  in  force  in  this  state  without  re-enacting  at 
length  every  section  in  the  whole  body  of  existing  statutes 
that  might  be  alFected  by  the  new  legislation.  Since  the  con- 
stitutional amendments  went  into  effect  in  1875,  a  considera- 
ble number  of  acts  have  been  passed  designed  to  simplify  and 
make  more  efficacious  the  mode  of  making  and  collecting 
assessments  for  local  improvements  in  the  municipalities  of 
this  state.  These  were  subjects  specially  provided  for  in  sec- 
tions contained  in  their  several  acts  of  incorporation.  Gen- 
eral acts  have  also  been  passed  providing  for  the  assessment, 
collection  and  lien  of  taxes— subjects  specially  provided  for 
in  sections  incorporating  cities,  towns  and  townships,  as  well 
as  in  several  parts  of  the  general  tax  law  of  this  state.  In 
many  instances  provisions  of  this  kind  are  contained  in  long 
sections  in  which  it  is  usual  to  express  and  define  the  general 
powers  of  corporations.  Sometimes  they  are  distributed  in 
appropriate  places  in  different  sections  of  the  acts.  If  this 
constitutional  provision  has  made  it  necessary  to  the  validity 
of  a  new  statute  on  the  subject  that  every  prior  statute  on  the 
same  subject  which  may  be  altered  or  modified  should  be  in- 
serted in  it  at  length,  it  would  be  quite  impossible  to  legislate 
at  all  on  the  subjects  mentioned,  or  on  kindred  subjects ;  for 
a  statute  which  would  comply  with  such  a  requirement  would 
probably  be  obnoxious  to  that  other  provision  of  the  consti- 
tution, that  every  law  should  embrace  but  one  object,  and 
that  object  should  be  expressed  in  its  title. 

We  think  the  constitutional  provision  in  question  neither 
requires  nor  admits  of  a  construction  of  so  broad  a  compass. 
It  was  not  designed  as  a  restriction  of  the  power  of  the  legis- 
lature to  make  laws.  It  relates  only  to  the  form  in  which  the 
legislature  shall  exercise  its  functions  as  the  law-making  power 
in  the  state.  The  evils  at  which  this  class  of  constitutional 
provisions  was  aimed  are  well  known.  Acts  repealing  a  sen- 
tence or  part  of  a  sentence  of  an  existing  statute,  or  amending 
it  by  inserting  a  sentence  which,  standing  alone,  either  con- 
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M've  I  U'»  nuaniug  or  inadequately  expressed  the  purpose  it 
w.is  iiit<'  HI  d  10  accomplish,  and  acts  extending  the  provisions 
i.t'  si.riircs  to  a  new  class  of  subjects  or  persons  by  a  simple 
r- viciK-e  t"  l!u;  lirlo  or  to  the  numbers  of  the  sections,  were 
>.>inriiiii' s  passitl.  Much  vicious  and  unjust  legislation  was 
•  baiiif.]  ill  this  way  by  cov^ert  means,  and  it  was  for  tlie  pur- 
]K.si'  i>l'  pivvcnting  incautious  and  fraudulent  legislation,  pro- 
rnivd  in  this  deceptive  manner,  that  this  constitutional  provis- 
ion :i:i  1  the  other  provision  that  "  no  act  shall  be  passed  whicli 
shall  provide  that  any  existing  law  or  any  part  thereof  shall 
hii  in.tde  or  deemed  a  part  of  the  act,  or  whicU  shall  enact  that 
pay  .-xisting  law  or  any  part  thereof  shall  be  applicable,  ex- 
f.'l't  by  inserting  it  in  such  act,"  were  adopted.  That  the 
(o.isiilutional  provision  in  question  was  designed  for  the  sup- 
pression of  a  part  of  the  evils  mentioned,  is  apparent  from  the 
iVame  of  the  sentence  in  whicl'i  it  is  expressed.  The  revival 
or  amendment  of  a  law  by  reference  to  its  title — which  is  in- 
terdicted— and  the  insertion  at  length  of  the  act  to  be  revised 
or  of  the  section  or  sections  proposed  to  be  amended — which,  is 
reqnired — are,  by  the  use  of  the  disjunctive,  set  in  direct  op- 
position— the  one  is  forbidden  and  the  other  enjoined. 

The  constitution  of  Michigan  contains  a  provision  very  like 
that  under  consideration.  It  provides  that  "no  law  shall  be 
revised,  altered  or  amendeil  by  reference  to  its  title  only,  but 
the  act  revised  or  section  or  sections  of  the  act  altered  or 
amended  shall  be  re-enacted  and  published  at  length."  Under 
this  constitutional  provision,  the  Supreme  Court  of  Michigan 
held  that  an  act  establishing  a  police  government  for  an  in- 
corporated city,  which  did  not  assume  in  terms  to  revise,  alter 
or  amend  any  section  of  the  city  charter,  was  valid,  although 
by  the  transfer  of  iluties  from  one  officer  to  another,  it  had  an 
amendatory  eifect,  by  implication,  on  sections  of  the  cky 
charter  which  were  not  re-enacted  and  republished.  In  the 
opinion  of  the  court,  Cooley,  J,,  uses  this  language :  "  We 
are  unable  to  see  how  this  act  conflicts  with  the  provision  [of 
the  constitution]  referred   to.     If  whenever  a  new  statute  is 
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passed  it  is  necessary  that  all  prior  statutes  modified  by  it  by 
implication  should  be  re-enacted  and  published  at  length  as 
modified,  then  a  large  portion  of  the  whole  code  of  laws  of  the 
state  would  require  to  be  republished  at  every  session,  and 
parts  of  it  several  times  over,  until,  from  mere  immensity  of 
material,  it  would  be  impossible  to  tell  what  the  law  was. 
*  *  *  The  mischief  designed  to  be  remedied  was  the  en- 
actment of  amendatory  statutes  in  terms  so  blind  that  legisla- 
tors themselves  were  sometimes  deceived  in  regard  to  their 
effect;  and  the  public,  from  the  difficulty  in  mak«iug  the 
necessary  examination -and  comparison,  failed  to  become  ap- 
prised of  the  changes  made  in  the  laws.  An  amendatory  act 
which  purported  only  to  insert  certain  words,  or  to  substitute 
one  phrase  for  another  in  an  act  or  section  which  was  only  re- 
ferred to,  but  not  republished,  was  well  calculated  to  mislead 
the  careless  as  to  its  effect,  and  was,  perhaps,  sometimes  drawn 
in  that  form  for  that  express  purpose.  Endless  confusion  was 
thus  introduced  into  the  law,  and  the  constitution-  wisely  pro- 
hibited such  legislation.  But  an  act  complete  in  itself  is  not 
within  the  mischief  designed  to  be  remedied  by  this  provision, 
and  cannot  be  held  to  be  prohibited  by  it  without  violating  its 
plain  intent.     People  v.  3Iahaney,  13  Mich.  482,  496. 

This  construction  of  the  Michigan  constitutional  provision 
was  re-affirnied  in  People  v.  Wcmds,  23  3Iich.  385,  and  in 
Swartwout  v.  Mich.  Cent.  R.  R.  Co.,  24  Id.  3S9.  In  the  last 
case  it  was  decided  that  a  statute  which  purports  to  add  a  new 
section  to  a  prior  statute,  and  by  implication  amends  other 
sections,  without  re-enacting  and  republishing  the  latter,  was 
not  unconstitutional.  The  same  rule  of  construction  was 
adopted  and  applied  by  the  courts  of  Alabama,  Indiana  and 
Ohio  to  like  constitutional  provisions.  Pollard  v.  Moody, 
39  Ala.  77 ;  Tuscaloosa  Bridge  Co.  v.  Olmsted,  41  Id.  9 ; 
Branham  v.  Lange,  16  Ind.  497 ;  Lehman  v.  McBride,  15 
Ohio  {N.  S.)  573;  Cooky  Const.  Law  152.  We  think  it  is 
founded  on  correct  principles,  and  that  it  should  be  applied 
to  the  constitutional  provision  now  under  consideration. 
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The  act  of  1882  is  complete  in  itself.  It  does  not  purport 
to  amend  any  prior  statute.  With  the  act  before  him,  no 
member  of  the  legislature  could  be  misled  or  be  in  doiibt  as 
to  the  nature  and  extent  of  the  law  to  which  he  was  about  to 
give  his  suppor.t,  and  no  difficulty  can  arise  in  the  public 
mind  as  to  the  meaning  it  was  designed  to  have.  It  refers  to 
a  certain  described  class  of  judgments,  and  declares  that 
parties  aggrieved  thereby  shall  have  remedy  by  appeal  to  the 
District  Court  only.  It  is  a  supplement  to  a  statute  de- 
scribed by  its  title,  and  thereby  became  part  of  the  legislation 
embraced  in  the  original  act  and  its  other  supplements,  and 
was  amendatory  of  them  only  iu  the  fact  that  its  provisions 
operated  to  amend  other  parts  of  the  same  system  of  legisla- 
tion by  repealing  them  ^9/-o  tanto  by  implication.  The  act  in 
question  is  neither  within  the  letter  nor  within  the  spirit  of 
the  constitutional  prohibition. 

The  plaintifiP  in  certiorari  asks  that,  in  case  this  court  thinks 
his  appeal  was  not  properly  taken,  tiie  case  be  sent  back  for  a 
retrial  before  the  justice,  pursuant  to  section  104  of  the  Jus- 
tices' Court  act.  Rev.,  p.  357,  §  103.  He  has  a  strong  claim 
to  any  relief  in  the  power  of  the  court.  The  act  taking 
away  the  right  of  appeal  to  the  Pleas  was  approved  March 
17th,  1882.  It  was  made  to  go  in.to  effect  immediately.  The 
case  was  tried  April  21st,  1882,  and  the  appeal  to  the  Pleas 
was  taken  April  28th.  The  act  of  1882  requires  that  the  ap- 
peal to  the  District  Court  shall  be  taken  within  ten  days  after 
judgmeot  rendered.  Neither  the  plaintifiP  iu  certiorari  nor 
his  counsel  knew  of  the  passage  of  the  act  until  the  time  for 
appeal  had  expired.  The  wrong  suflPered  by  the  plaintiflF  in 
certiorari  should  admonish  the  legislature  of  the  injustice  of 
making  acts  taking  away  remedies  go  into  effect  immediately. 
But  we  cannot  aid  the  plaintifiP  in  certiorari  on  this  writ. 
His  writ  removed  only  the  proceedings  iu  the  Pleas,  dismiss- 
ing the  appeal  for  want  of  jurisdiction.  It  did  not  bring  be- 
fore us  the  judgment  of  the  justice,  or  any  judgment  on  the 
merits,  for  review.  Being  of  opinion  that  the  decision  of  the 
Pleas  was  right,  we  can   only  affirm  it,  and  without  looking 


FEBRUARY  TERM,  1883.  61 

Warwick  v.  Hutcliinson. 

into  the  alleged  errors  of  the  justice.  We  have  no  power 
even  to  relieve  the  plaintiff  in  certiorari  from  costs.  Rev.,  p. 
556,  §  98. 

Judgment  aflSrmed. 


WILLIAM  WARWICK  v.  WILLIAM  C.  HUTCHINSON. 

A  contract  by  an  assignee  to  indemnify  the  assignor  upon  the  assign- 
ment of  a  chose  in  action,  will  be  construed  to  be  prospective,  and  to 
relate  to  acts  to  be  done  under  the  assignment,  unless  there  be  lan- 
guage used  expressive  of  an  intent  to  give  the  indemnity  a  broader 
scope. 

It  is  a  fundamental  principle  applicable  alike  to  breaches  of  contract 
of  this  description,  and  to  torts,  ttat  in  order  to  found  a  right  of  action 
there  must  be  a  wrongful  act  done  and  a  loss  resulting  from  that  wrong- 
ful act.  The  wrongful  act  must  be  the  act  of  the  defendant,  and  the 
wrong  done  and  the  injury  sustained  must  bear  to  each  other  the  rela- 
tion of  cause  and  eiFect ;  and  the  damages,  whether  they  arise  from 
withholding  a  legal  right  or  the  breach  of  a  legal  duty  must  be  a 
natural  and  proximate  consequence  of  the  act  complained  of. 
There  is  a  broad  distinction  between  an  act  which  gives  occasion  for 
damages  arising  from  other  causes,  which  were  not  in  the  contempla- 
tion of  the  parties  when  the  contract  was  made,  and  an  act  proxi- 
mately causing  the  inj.ury,  and  it  is  only  for  the  latter  that  an  action 
will  lie. 

In  an  action  against  a  mortgagee  of  chattels  for  selling  the  chattels 
mortgaged  at  private  instead  of  public  sale,  the  measure  of  damages 
would  be  the  difference  between  the  price  realized  and  the  actual 
Talue-of  the  property,  or  the  excess  of  the  value  of  the  property  above 
the  mortgage  debt. 

H.,  by  his  agent  B.,  sold  a  horse  to  M.,  and  took  notes  and  a  mort- 
gage on  the  horse  sold  and  another  horse  for  the  price.  H.  assigned 
the  notes  and  the  chattel  mortgage  to  W.  W.  agreed  "  that  he  would 
'ake  all  risks  and  save  H.  harmless,  and  would  not  get  him  into  any 
5crape."  W.  sold  the  horses  mortgaged  at  private  instead  of  psblic 
sale.  Before  the  sale  M.  notified  W.  that  the  horse  sold  to  him  was 
not  as  represented,  and  offered  to  rescind  the  sale,  which  offer  was  de- 
clined. M.  subsequently  sued  H.  for  false  and  fraudulent  representa- 
tions upon  which  the  horse  was  sold  to  him,  and  recovered  a  judgment. 
H.  paid  the  judgment,  and  sued  W.  on  his  contract  of  indem- 
nity.    It  appeared  that  neither  K.  nor  W.,  at  the  time  of  the  transfer 
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of  the  notes  and  chattel  mortgage,  knew  of  the  representations  of  B. 
on  the  sale  of  the  horse.     Held — 

1.  That  the  contract  of  W.  to  indemnify  H.  did  not  extend  to  the  con- 
sequences of  antecedent  acts  done  by  H.  or  his  agent,  B. 

2.  That  "W.'s  refusal  to  give  up  the  liorses  to  M.,  on  his  demand,  was 
not,  under  the  circumstances,  wrongful. 

3.  That  although  AV.'s  refusal  to  give  up  the  horses  to  M.  was  the 
occasion  of  tlie  loss  H.  sustained  in  being  compelled  to  pay  damages 
to  M.,  it  was  not,  in  a  legal  sense,  the  cause  of  H.'s  loss ;  that  the  loss 
he  sustained  in  that  respect  was  caused  by  the  false  and  fraudulent 
representations  under  which  the  horse  was  sold,  and  for  these  W.  did 
not  undertake  to  become  responsible. 


On  certiorari  to  Monmouth  Pleas. 

The  facts  certified  in  the  return  to  this  writ  material  to  the 
merits  of  this  controversy,  are  these :  One  Borden,  an  agent 
of  Hutchinson,  in  July,  1880,  sold  a  horse  to  one  Magahau. 
He  took  for  the  purchase  money  two  notes,  amounting  to 
$90,  payable  to  the  order  of  Hutchinson,  and  also  a  bill  of 
sale  in  the  nature  of  a  chattel  mortgage  on  tiie  horse  sold  and 
another  horse,  to  secure  payment  of  the  notes.  The  notes 
were  delivered  to  Hutchinson  by  Borden,  together  with  an 
assignment  of  the  bill  of  sale.  Hutchinson  transferred  the 
notes  and  assigned  the  bill  of  sale  to  \Yarwick  by  parol, 
for  the  consideration  of  $45.  The  notes  being  unpaid, 
Warwick  sued  out  a  writ  of  replevin  in  the  name  of 
Hutchinson  against  Magahau*,  and  obtained  possession  of  the 
horses,  and  subsequently,  in  July,  1880,  sold  them  at  private 
sale  for  $135.  They  were  worth  $240.  Hutchinson  did  not 
receive  the  consideration  for  the  transfer  of  the  notes  to  War- 
wick at  the  time  of  the  transfer.  It  was  paid  to  him  after 
the  sale  of  the  horses. 

On  the  23d  of  February,  1881,  Magahau  brought  an  action 
against  Hutchinson  in  a  justice's  court  and  recovered  a  judg- 
ment for  $150  damages  and  $7.13  costs.  This  suit  was 
founded  on  averments  that  the  sale  of  the  horse  by  Magahan 
to  Hutchinson  was  made  upon  false  and  fraudulent  represen- 
tations with  respect  to  the  qualities  of  the  animal  sold,  and 
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the  refusal  of  Hutchinson  to  rescind  the  sale,  and  the  subse- 
quent sale  and  conversion  of  both  animals  by  Hutchinson  to 
his  own  use.  Tiiis  judgment  was  sustained  on  appeal,  and 
Hutchinson  paid  the  judgment,  amounting,  with  the  costs  of 
appeal,  in  the  whole,  to  $167.41. 

Hutchinson  then  brought  this  suit.  It  is  founded  on  an 
alleged  contract  of  indemnity  made  by  Warwick  on  the  trans- 
fer of  the  notes  and  the  assignment  of  the  bill  of  sale  to  him. 
The  suit  was  tried  before  a  justice  of  the  peace,  and  again  be- 
fore the  Court  of  Common  Pleas  on  appeal.  The  Court  of 
Common  Pleas  gave  a  judgment  in  favor  of  Hutchinson  for 
$176,41  damages,  being  tlie  amount  paid  by  Hutchinson  in 
satisfaction  of  the  judgment  Magahan  recovered  against  him, 
and  for  loss  of  time,  and  various  costs  and  expenses,  together 
with  costs  of  suit.  The  latter  judgment  is  brought  up  by  this 
writ  of  certiorari. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Reed. 

For  the  plaintiff  in  certiorari,  G.  C.  Beehnan. 

Contra,  C.  Rabbins. 

The  opinion* of  the  court  was  delivered  by 

Depue,  J.  The  Court  of  Common  Pleas  certify,  as  a  find- 
ing of  fact,  that  Warwick,  in  consideration  that  Hutchinson 
would  assign  and  transfer  the  said  notes  and  deliver  the  said 
bill  of  sale  to  him,  and  for  $45,  "  undertook  and  promised  the 
said  Hutchinson  verbally  to  the  effect  that  he,  the  said  War- 
wick, would  take  all  risks  and  save  said  Hutchinson  harmless, 
and  would  not  get  him  (Hutchinson)  into  any  scrape." 

The  breach  assigned  in  the  plaintiff's  demand  is  that  the 
defendant  did  not  nor  would  save  harmless  the  said  plaintiff, 
followed  by  the  averment  that  by  reason  of  the  means  and 
measures  taken  by  and  for  the  defendant  for  the  collection 
of  the  money  secured  by  the  said  notes,  and  because  of  his,  the 
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defendant,  taking  possession  and  selling  and  disposing  of  the 
animals  in  an  unlawful  manner,  under  and  'by  color  of  the  bill 
of  sale,  and  of  matters  charged  against  the  plaintiff  in  procur- 
ing the  bill  of  sale  and  notes,  the  plaintiff  was  put  to  great 
trouble  and  inconvenience,  and  was  forced  to  pay  said  Maga- 
han  the  sum  of  $167.41  for  damages  and  costs  on  account  of 
the  premises. 

The  Pleas  certify  that  it  appeared  that  Hutchinson  told 
Warwick  at  the  time  of  the  transfer  of  the  notes  and  bill  of 
sale  to  him  that  "  there  might  be  trouble  about  the  notes  and 
bill  of  sale,"  and  that  it  did  not  appear  that  either  Hutchin- 
son or  Warwick  at  that  time  knew  of  the  representations  made 
by  Borden  concerning  the  animal  at  the  time  of  his  making 
the  sale  of  it.  The  horses  included  in  the  bill  of  sale  were  in 
Magahan's  possession  when  the  notes  and  bill  of  sale  were 
transferred  to  Warwick,  and  the  replevin  suit  by  which  War- 
wick got  possession  of  them  was  settled  by  the  parties. 

Of  the  reasons  for  reversal  we  will  only  consider  those  which 
relate  to  the  question  whether  the  plaintiff,  on  his  own  show- 
ing, has  any  cause  of  action. 

A  contract  by  an  assignee  to  indemnify  the  assignor  upon  the 
assignment  of  a  chose  in  action  is  an  ordinary  concomitant  of 
an  assignment.  Such  contracts  are  uniformly  construed  to  be 
prospective,  and  to  relate  to  acts  done  under  the  assignment, 
unless  there  be  language  used  expressive  of  an 'intent  to  give 
the  indemnity  a  broader  scope.  The  defendant's  agreement 
that  he  would  take  all  risks  and  save  the  plaintiff  harmless, 
and  would  not  get  him  into  a  scrape,  so  far  as  it  was  an  agree- 
ment of  indemnity,  was  clearly  prospective,  and  related  to  acts 
done  under  the  assignment.  The  defendant  took  the  risk  of 
the  failure  of  his  title  and  of  his  inability  to  collect  the  money, 
and  under  his  agreement  would  be  liable  for  the  costs  of  the 
replevin  suit  which  he  brought  in  the  plaintiff's  name  to  get 
possession  of  the  property,  and  perhaps  for  selling  the  prop- 
erty at  private  instead  of  public  sale.  But  his  contract  is  in- 
capable of  a  construction  which  would  extend  it  and  make  it 
an  indemnity  for  prior  acts  done  by  the  plaintiff  or  his  agent, 
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which  were  wholly  disconnected  from  the  assignment.  The 
material  questions,  therefore,  are  whether  the  defendant  did 
any  act  under  the  assignment  in  violation  of  his  duty,  and 
whether  the  damages  adjudged  were  the  legal  product  of  any 
wrongful  act  on  his  part. 

It  is  a  fundamental  principle  of  law,  applicable  alike  to 
breaches  of  contract  of  this  description  and  to  torts,  that  in 
order  to  found  a  right  of  action  there  must  be  a  wrongful  act 
done  and  a  loss  resulting  from  that  wrongful  act;  the  wrong- 
ful act  must  be  the  act  of  the  defendant,  and  the  injury  suf- 
fered by  the  plaintiff  must  be  the  natural  and  not  merely  a 
remote  consequence  of  the  defendant's  act.  The  wrong  done 
and  the  injury  sustained  must  bear  to  each  other  the  relation 
of  cause  and  effect;  and  the  damages,  whether  they  arise  from 
withholding  a  legal  right  or  the  breach  of  a  legal  duty,  to  be 
recoverable,  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.  2  Greenl.  Ev.,  §§  254-256  ;  Sedg. 
Dam.  31;  Stevenson  v.  Newnham,  13  C.  B.  285;  Burton  v. 
Pinkerton,  L.  R.,  2  Exch.  340 ;  Glover  v.  L.  &  S.  W.  R.  R. 
Co.,  L.  R.,  3  Q.  B.  25 ;  Byard  v.  Holmes,  5  Vroom  296 ; 
Cuffv.  N.  &  K  Y.  R.  R.  Co.,  6  Vroom  17 ;  Kuhn  v.  Jewett, 
5  Steio.  Eq.  647. 

The  acts  of  the  defendant  complained  of  were  his  refusal  t« 
give  up  the  horses  on  demand  by  Magahau,  and  the  steps 
taken  by  him  to  enforce  the  lien  of  the  bill  of  sale.  The  case 
shows  that,  after  the  horses  were  obtained  by  the  defendant 
under  the  writ  of  replevin,  Magahan  notified  him  that  the 
horse  sold  was  not  as  represented,  and  offered  to  rescind  the 
sale,  which  offer  was  declined.  But  it  did  not  appear  that  the 
defendant,  when  he  took  the  assignment  of  the  bill  of  sale,  had 
any  knowledge  of  the  representations  on  which  the  sale  to 
Magahan  had  been  made.  Under  these  circumstances  the  de- 
fendant was  under  no  obligation  to  give  up  the  horses.  If  he 
had  given  them  up  without  the  plaintiff's  consent,  he  would 
still  have  been  liable  for  the  consideration  of  the  assignment. 
Whatever  the  defendant  did  in  prosecuting  his  writ  of  replevin 
and  in  selling  the  horses,  were  lawful  acts,  done  in  the  enforce- 
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ment  of  the  rights  he  acquired  under  the  assigum.ent  of  the 
bill  of  sale,  except  that,  treating  the  bill  of  sale  as  a  chatlf^l 
mortgage,  he  sold  the  chattels  mortgaged  at  private  instead  of 
public  sale. 

The  action  is  not  brought  to  lecover  damages  for  selling  the 
property  at  priv.ate  sale.  In  such  an  action,  if  it  could  be 
brought  by  any  one  else  than  the  mortgagor — and  it  could  not, 
unless  under  s})ecial  circumstances — the  measure  of  damages 
would  be  the  difference  between  the  price  realized  and  the 
actual  value  of  the  property,  or  the  excess  of  the  value  of  the 
property  above  the  mortgage  debt.  Bi7'd  v.  Davis,  1  3Ic- 
Chrt.  467 ;  Joik^s  on  Chattel  Mortgages,  §§  707,  708.  This 
suit,  in  the  frame  of  the  pleadings  and  the  damages  awarded, 
can  be  sustained  only  on  the  ground  that  the  defendant  is 
legally  responsible  for  the  damages  recovered  against  the 
plaintiff  by  reason  of  the  false  representations  on  which  the 
horse  was  originally  sold  to  Magahan.  In  this  aspect  the 
plaintift''s  suit  is  wholly  without  foundation.  The  indemnity 
he  took  of  the  defendant  on  the  transfer  of  the  notes  and  bill 
of  sale  did  not  extend  to  such  damages,  and  they  did  not  re- 
sult proximately  from  any  act  the  defendant  did  under  the 
bill  of  sale.  It  is  true  that  if  the  defendant  had  given  up  the 
horses  to  Magahan  on  his  request,  the  latter  might  not  have 
brought  his  suit  against  the  plaintiff  which  resulted  in  the 
judgment  against  hmi.  But  a  suit  by  Magahan  with  such  a 
result  was  not  within. the  contemplation  of  either  of  the  parties 
when  the  assignment  was  made,  and  there  is  a  broad  distinc- 
tion between  an  act  which  gives  occasion  for  damages  arising 
from  other  causes  not  within  the  contemplation  of  the  parties 
when  the  contract  was  made,  and  an  act  proximately  causing 
the  injury,  and  it  is  only  for  the  latter  that  an  action  \vill  lie. 
Benny  v.  N.  Y.  C.  R.  R.  Co.,  13  Gray  481  ;  Morrison  v. 
Davis,  20  Penna.  St.  171 ;  Railroad  Co.  v.  Reeves,  10  Wall. 
176 ;  Ciify.  N.  &  N.  Y.  R.  R.  Co.,  6  Vroom  17,  30,  34.  Bur- 
ton.v.  Pinkerton,  L.  R.,  2  Exch.  340,  will  illustrate.  The  plain- 
tiff there  made  a  contract  to  serve  on  board  an  English  ship 
as  one  of  its  crew  for  a  v»yage  from  Loudon  to  Rio  Janeiro 
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and  back  to  a  final  port  of  discharge.  At  Rio  the  master  en- 
gaged in  an  illegal  business,  and  the  plaintiff  left  the  ship. 
While  at  Rio  he  was  seized  by  the  authorities  and  imprisoned 
as  a  Peruvian  deserter.  In  an  action  for  a  breach  of  contract 
the  plaintiff  was  allowed  to  recover  damages  for  the  loss  of  the 
wages  he  might  have  earned,  but  was  denied  damages  for  the 
imprisonment.  Bramhall,  B.,  in  delivering  the  opinion  of 
the  court,  said :  "  It  is  true  that  in  one  sense  the  defendant's 
conduct  caused  the  imprisonment;  but  for  that,  no  doubt,  the 
plaintiff  would  not  have  been  imprisoned.  That,  however,  is 
not  enough.  *  *  *  According  to  the  ordinary  rule,  dam- 
age, to  be  recoverable  by  the  plaintiff,  must  inevitably  flow 
from  the  tortious  act  of  the  defendant.  It  must  be  caused  by 
him  as  the  causa  causans,  and  this  imprisonment  was  not  so 
caused."  In  the  present  case  the  loss  sustained  by  the  plain- 
tiff in  being  mulcted  in  damages  in  the  Magahan  suit  was 
caused  solely  by  the  fraudulent  representations,  by  means  of 
which  the  sale  of  the  horse  to  Magahan  was  effected.  It  was 
not  in  any  legal  sense  due  to  any  act  done  by  the  defendant. 
The  judgment  should  be  reversed. 


DAWES  V.  WHEELER  ET  AL. 


Section  56  of  the  Chancery  act,  {Rev.,  p.  113,)  which  provides  that  all  de- 
crees and  orders  of  the  Court  of  Chancery  whereby  any  sum  of  money 
shall  be  ordered  to  be  paid  by  one  person  to  another  shall  have  the 
force,  operation  and  effect  of  a  judgment  at  law,  and  also  provides  for 
the  filing  of  and  record  of  an  abstract  of  such  decree  in  the  office  of 
the  clerk  of  the  Supreme  Court,  in  order  to  make  the  same  a  lien  on 
lands,  does  not  apply  to  an  ordinary  decree  of  foreclosure,  and  tke 
record  of  such  a  decree  in  the  clerk's  office  will  be  expunged. ; 


On  motion  to  set  aside  entry  of  a  judgment  made  upon  an 
abstract  of  a  decree  of  the  Court  of  Chancery. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Reed. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  On  a  bill  filed  for  the  foreclosure  of  a  mort- 
gage, a  final  decree  for  sale  and  foreclosure  was  taken,  and 
execution  issued  thereon,  by  virtue  of  which  a  sale  was  made 
of  the  mortgaged  premises.  The  property  sold  for  less  than 
the  sum  due  on  the  decree.  A  statement  of  sale  was  made 
by  the  sheriff,  showing  the  amount  of  the  sale  and  the  bal- 
ance due  on  the  decree.  On  this  statement  of  the  case,  without 
any  decree  of  the  Chancellor  for  the  deficiency,  the  com- 
plainant filed  in  the  office  of  the  clerk  tf  this  court  an  ab- 
stract of  the  original  decree  of  foreclosure,  in  order  to  obtain 
for  it  the  force  and  effect  of  a  judgmeut  of  this  court  under 
the  provisions  of  the  fifty-sixth  section  of  the  Chancery  act. 
Rev.,  p.  113. 

The  statute  under  which  this  proceeding  was  taken  pro- 
vides for  making  orders  and  decrees  of  the  Court  of  Chancery 
in  effect  judgments  of  this  court,  only  in  cases  where  the 
order  or  decree  is  such  that  a  sum  of  money  is  ordered  to  be 
paid  by  one  person  to  another,  and  the  order  or  decree  is  in 
substance  and  form  in  personam.  A  suit  for  the  foreclosure 
of  a  mortgage  and  the  sale  of  the  mortgaged  premises  is  a 
proceeding  in  rem.  As  an  incident  to  such  a  suit  in  the 
Court  of  Chancery,  the  Chancellor  is  empowered  by  statute, 
on  a  bill  properly  framed,  to  make  a  decree  for  the  payment 
of  the  excess  of  the  mortgage  debt  over  the  net  proceeds  of 
the  sale  by  any  of  the  parties  to  the  foreclosure  suit  who  may 
be  liable  either  at  law  or  in  equity  for  the  payment  of  the 
same.  Rev.,  p.  118,  §  76.  But  until  such  a  decree  be  made 
by  the  Chancellor,  there  is  no  order  or  decree  for  the  pay- 
ment of  money  such  as  is  required  by  the  statute  under  which 
the  abstract  in  tbis  case  was  filed.  Bell  v.  Gilmore,  10  C.  E. 
Green  104;  Mutual  Life  Ins.  Co.  v.  Southard,  Id.  337  ;  Bank 
of  Rochester  v.  Emerson,  10  Paige  359 ;  2  Jones  on  Mortgages, 
§§  1709-1720. 

The  jurisdiction  of  this  court  in  the  premises  is  founded  on 
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a  decree  in  personam  for  the  pnyment  of  a  definite  sum  made 
in  the  Court  of  Chancery.  The  proceeding  is  wholly  statu- 
tory, and,  if  the  conditions  of  the  statute  be  not  complied 
with,  is  co7'am  nonjudiee.  Tasto  v.  Klopping,  14  Vroom  448. 
The  entry  of  the  judgment  made  by  the  clerk  is  vacated, 
with  costs. 


WILLIAM  A.  CLAEK  v.  WILLIAM  ENNIS. 

1.  When  a  statute  declares  that  if  a  sheriff  shall  not  renew  his  bond 
within  a  specified  time,  his  ofBce  shall  immediately  expire  and  become 
vacant,  a  failure  to  renew  the  bond  within  the  prescribed  time  does  not 
per  se,  vacate  his  office.  He  is  an  officer  with  a  defeasible  title  until 
the  judgment  of  forfeiture  is  pronounced  in  due  form,  and  all  his  acts 
prior  to  such  judgment  are  valid  as  to  the  public  and  third  persons. 

2.  The  tenth  section  of  our  act  concerning  sheritTs  provides :  "  That  if 
any  sheriff,  for  the  time  being,  of  any  county  shall  neglect,  refuse,  or 
be  unable  to  give  bond  with  sureties  as  aforesaid,  agreeably  to  the 
directions  of  this  act,  at  the  time  or  'times  herein  limited,  the  office  of 
such  sheriff  shall  immediately  expire,  and  be  deemed  and  taken  to  be 
vacant,  and  if  such  sheriff  shall  thereafter  presume  to  execute  the 
office  of  sheriff,  then  all  such  his  acts  and  proceedings  done  under 
color  of  office  shall  be  absolutely  void,  and  he  shall  for  such  ofience 
be  liable  to  be  indicted  for  a  misdemeanor,  and,  on  conviction,  fined 
in  any  sum  not  exceeding  two  thousand  dollars."  Held,  that  where  a 
sheriff  has  failed  to  renew  his  bond  within  the  limited  time,  all  his 
acts  prior  to  proceedings  by  the  thirty-seventh  section  of  the  act 
directed  to  be  taken  to  declare  the  office  vacant,  are  valid  as  to  the 
public  and  third  persons. 

On  motion  to  quash  the  service  and  return  of  writ  of  sum- 
mons. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Reed. 

For  the  plaintiff,  R.  V.  Lindabury. 

For  the  defendant,  F.  Bergen. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Tu  this  case  summons  was  issued  on 
the  27th  of  December,  1882,  returnable  on  the  30th  day  of 
the  same  month.  It  was  on  the  same  day  served  by  Thomas 
Forsyth,  as  sheriff  of  the  county  of  Union,  on  the  defendant, 
and  duly  returned. 

Motion  is  made  to  quash  the  service  and  return  on  the 
ground  that  Forsyth  had  no  authority  to  act  as  sheriff. 

For  the  purposes  of  the  motion  it  is  admitted  that  Forsyth 
was  elected  sheriff  of  the  county  of  Union  at  the  annual 
election  of  members  of  the  general  assembly  in  the  year  1881 ; 
that  he  gave  bond,  took  the  oath  of  office,  and  was  regularly 
commissioned  within  the  time  prescribed  by  law,  and  that  he 
thereupon  entered  upon  the  office  of  sheriff  of  said  county, 
and  has  discharged  the  duties  and  received  the  emolusaenis 
of  the  same  ever  since. 

Subject  to  exception  ou  the  part  of  the  plaintiff  as  to  its 
competency,  it  is  further  admitted  that  Forsyth  did  not  renew 
his  bond  in  November,  1882,  but  that  he  did  renew  it  on 
December  27th,  1882,  before  the  service  of  said  summons, 
and  that  said  renewal  in  all  respects  complied  with  the  re- 
quirements of  the  statute,  save  as  to  time  only ;  and  further, 
that  said  new  bond  bears  date  on  November  13th,  1882,  and 
was  filed  on  the  day  of  its  execution  and  before  the  service  of 
said  summons. 

The  constitution  of  this  state  provides  that  "  sheriffe  and 
coroners  shall  be  elected  by  the  people  of  their  respective 
counties  at  the  elections  for  members  of  the  general  assembly, 
and  they  shall  hold  their  offices  for  three  years,  after  which 
three  years  must  elapse  before  they  can  be  again  capable  of 
serving.     Sheriffs  shall  annually  renew  their  bonds." 

The  motion  to  quash  is  based  on  the  provisions  of  the  second 
and  tenth  sections  of  our  Sheriff's  act. 

The  second  section  provides,  "  that  the  judges  of  the  Courts 
of  Common  -Pleas  in  the  several  counties  of  this  state,  shall 
meet  at  the  office  of  the  clerk  of  the  said  court,  in  their  re- 
spective counties,  on  the  first  Tuesday  after  the  close  of  the 
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annual  election  of  members  of  the  general  assembly,  on  the 
penalty  of  fifty  dollars  for  each  defaulter,  to  be  sued  for  and 
recovered  by  the  collector  of  the  said  county,  and  applied  to 
the  use  of  the  same,  at  which  time  and  place  the  sheriff  for  the 
time  being,  or  sheriff  elect,  as  the  case  may  be,  of  the  same 
county,  is  hereby  required  and  enjoined  to  attend,  with  the 
certificate  of  his  election,  and  not  less  than  five  sufficient 
sureties,  being  freeholders  and  residents  in  the  same  county, 
to  be  approved  of  by  the  judges  then  met,  or  the  major  part 
of  them,  and  then  and  there,  before  the  said  judges,  with  such 
approved  sureties,  shall  enter  into  bond  for  the  faithful  execu- 
tion of  his  office,  in  the  sum  of  twenty  thousand  dollars,  or  in 
sucli  greater  sura,  not  exceeding  fifty  thousand  dollars,  as  the 
said  judges,  or  the  major  part  of  them  may  order." 

It  is  also  provided  in  the  same  section  that  the  bond  shall 
be  approved  by  the  judges  and  filed  in  the  office  of  the  county 

clerk. 

The  tenth  section  provides,  "  that  if  any  sheriff  for  the  time 
being  of  any  county  shall  neglect,  refuse,  or  be  unable  to  give 
bond  with  sureties  as  aforesaid,  agreeably  to  the  directions  of 
this  act,  at  the  time  or  times  herein  limited,  the  office  of  such 
sheriff  shall  immediately  expire,  and  be  deemed  and  taken  to 
be  vacant,  and  if  such  sheriff  shall  thereafter  presume  to  exe- 
cute the  office  of  sheriff,  then  all  such  his  acts  and  proceed- 
ings done  under  color  of  office  shall  be  absolutely  void,  and 
he  shall  for  such  offence  be  liable  to  be  indicted  for  a  misde- 
meanor, and,  on  conviction,  fined  in  any  sum  not  exceeding 
two  thousand  dollars." 

This  section  unquestionably  applies  to  the  failure  to  give 
the  renewal  bond  required  to  be  executed  annually. 

The  d«fendant  insists  that  by  the  mere  operation  and  effect 
of  the  statute,  the  office  of  Forsyth  expired  on  his  omission  to 
renew  his  bond  on  the  14th  day  of  November,  1882,  and  that 
all  his  official  acts  since  that  time,  under  color  of  said  office, 
are  absolutely  void,  not  only  as  to  the  sheriff  himself,  but  also 
as  to  the  public  and  third  persons. 

It  is  important  to  be  observed  that  by  the  second  section 
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the  judges  of  the  Court  of  Common  Pleas  are  required,  under 
a  penalty  for  default,  to  meet  at  the  clerk's  office,  in  their  re- 
spective counties,  on  the  first  Tuesday  after  the  close  of  the 
annual  election  for  members  of  the  general  assembly,  at  which 
time  and  place  the  sheriff  is  enjoined  to  attend,  with  the  cer- 
tificate of  his  election  and  not  less  than  fiv^e  sufScient  sureties, 
to  be  approved  by  said  judges,  and  then  and  there  enter  into 
bond  for  the  faithful  execution  of  his  office. 

No  record  is  required  to  be  made  of  this  proceeding  other 
than  the  approval  of  the  judges  endorsed  on  the  bond  and  the 
filing  of  said  bond  in  the  clerk's  office. 

The  sheriff  complies  with  the  requirements  of  the  law  by 
appearing  with  five  sufficient  sureties  ready  to  execute  his 
bond,  and  if  the  judges  of  the  court  fail  to  attend  there  will 
be  no  entry,  record  or  writing  to  show  whether  or  not  the 
sheriff  has  performed  his  duty. 

No  inference,  therefore,  that  the  sheriff  is  in  default  can 
properly  be  drawn  from  the  fact  that  a  renewal  bond  is  not 
filed  in  the  clerk's  office  as  required  by  the  statute. 

Forsyth  was  in  office  under  a  commission  for  three  years, 
tlie  tenure  fixed  by  the  constitution.  The  renewal  of  his  bond 
was  not  a  condition  precedent  to  the  taking  of  his  office.  His 
failure  to  renew  operated  as  a  defeasance. 

It  is  clear,  I  think,  both  upon  reason  and  authority,  that  a 
statute  declaring  an  office  vacant  for  some  act  or  omission  of 
the  incumbent,  after  he  enters  upon  his  duties,  does  not  exe- 
cute itself.  Whetlier  the  cause  of  forfeiture  has  arisen,  whether 
the  default  in  this  case  is  the  default  of  the  court  or  the  sheriff, 
is  a  question  to  be  determined  upon  the  application  of  legal 
rules  to  facts  to  be  ascertained  and  settled  in  the  due  course  of 
proceeding,  in  the  presence  of  the  officer  to  be  affected. 

The  law  of  Alabama  provides  that  the  sheriff's  bond  must 
be  filed  in  fifteen  days  after  election,  and  that  if  he  fails  to 
give  bond  within  the  limited  time,  he  vacates  his  office. 

In  Ex  parte  Candee,  48  Ala.  386,  it  was  held  that  the 
failure  to  file  the  bond  within  fifteen  days  after  election  did  not 
vacate  the  office.     That  such  failure  might  be  a  cause  of  for- 
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feiture  and  vacancy,  which  could  be  taken  advantage  of  and 
enforced  by  the  state  in  a  proper  judicial  inquiry  instituted 
for  that  purpose. 

In  8tate  v.  Cooper,  53  Miss.  615,  it  is  said:  "Although  the 
statute  declares  that  if  the  oath  be  not  taken,  and  bond  exe- 
cuted within  a  time  named,  the  office  shall  be  vacant,  yet  if 
the  person  elected  or  appointed  has  entered  upon  the  office, 
and  the  proper  authorities  have  taken  no  steps  to  remove  him, 
the  statute  does  not  work  that  effect." 

In  Sprowl  v.  Lavn-ence,  33  Ala.  674,  the  statute  being  as 
hereinbefore  mentioned,  it  was  said  :  "A  failure  of  the  sheriff 
to  renew  his  bond  within  the  time  prescribed  by  law  only 
renders  him  liable  to  a  proceeding  for  forfeiture,  but  does  not, 
per  se,  operate,  &c.,  his  instantaneous  removal  from  office." 

In  Kentucky  the  law  declares  that  if  a  sheriff  shall  fail  to 
take  the  oath  of  office  and  give  bonds  within  thirty  days  after 
notice  of  election,  his  office  shall  be  considered  vacant.  In 
Stokes  V.  Kirkpatriek,  1  Mete.  (Ky  )  138,  a  motion  was  made  to 
set  aside  the  return  of  a  summons,  on  the  ground  that  the  sheriff 
had  not  filed  his  bond.  The  court  said  :  "  The  provisions  of 
the  act  cannot  be  construed  as  abrogating  the  ancient  and 
well-established  rules  and  principles  applicable  to  the  vaca- 
tion or  forfeiture  of  offices,  according  to  which  such  vacancy 
or  forfeiture  can  be  declared  only  by  a  direct  proceeding." 

In  State  v.  Toomer,  7  Rich.  216,  it  is  said  that  the  laws  of 
South  Carolina  provide  that  the  sheriff  shall,  within  three 
weeks  after  his  election,  tender  his  bond  to  the  proper  officers 
for  approval,  and  immediately  thereafter  deposit  the  same 
with  the  treasurer,  »nd  sue  out  his  commission,  "  and  upon 
his  neglect  or  failure  to  do  so  within  the  said  time,  his  office 
shall  be  deemed  absolutely  vacant,  and  shall  be  filled  by 
election  or  appointment,  as  heretofore  provided."  And  it  is 
further  provided  that  the  sheriff  shall,  within  ten  days  after 
receipt  of  his  commission,  take  certain  prescribed  oaths,  "and 
unless  the  said  oaths  be  so  taken,  endorsed  and  subscribed 
within  ten  days  from  the  issuing  of  said  commission,  the  said 
commission  shall  be  utterly  null  and  void,  and  the  said  office 
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deemed  absolutely  vacant."  The  sheriff  did  uot  take  out  his 
commission  or  give  bond,  or  make  oath  until  some  time  after 
the  limited  period.  The  suit  was  on  the  bond.  The  court 
said :  "  To  hold  the  office  forfeited  for  failure  to  file  the  bond, 
&c.,  absolutely,  and  in  a  collateral  proceeding,  would  be  to 
come  in  conflict  with  every  respectable  judicial  adjudication 
on  this  branch  of  the  law;  for  in  all  these  we  find  the  doc- 
trine broadly  affirmed  that  the  only  efficacy  that  is  imparted 
to  the  official  title  by  a  strict  compliance  with  the  provisions 
of  the  act,  such  as  the  execution  of  the  bond,  &c.,  is  merely 
to  protect  it  against  forfeiture  at  the  instance  of  the  state. 
But  if  instead  of  enforcing  the  forfeiture  the  state  sees  fit  to 
excuse  the  delinquency  of  the  officer,  the  defects  in  his  title, 
whatever  they  may  be,  are  completely  cured.  *  *  *  Xhe 
only  acts  he  omitted  to  do  in  order  to  complete  his  de  jure 
title  were  the  filing  of  the  bond  and  suing  out  of  the  com- 
mission. These  were  matters,  however,  which  alone  con- 
cerned the  state,  and  with  which  the  public  had  nothing  to 
do.  *  *  *  jje  had  a  de  facto  title — the  only  one  in 
which  the  public  had  any  interest." 

In  Crmrford  v.  Howard,  9  Ga.  314,  a  sheriff  was  elected, 
entered  upon  the  duties  of  his  office,  but  did  not  give  bond 
until  after  thirty  days.  The  law  declared  that  if  he  did  not 
give  bond  within  thirty  days,  "his  office  shall  be  vncant." 
The  court  said:  "The  judgment  of  the  law  is  that  if  lie  fails 
to  qualify,  he  forfeits  the  rights  to  the  office  under  his  election, 
but  the  proper  officers  of  the  law  must  pronounce  the  judg- 
ment of  forfeiture,  then  he  would  be  an  usurper,  and  after 
that  his  acts  would  be  void.  Upon  quo  warranto  we  do-  not 
doubt  that  it  would  be  competent  for  him  to  show  that  the 
irregularity  in  giving  the  bond  was  without  fault  on  his  part." 

In  State  v.  Carneall,  10  Ark.  156,  tjie  court  held  tliat  an 
officer  installed  into  office  cannot,  within  the  constitutional 
period  of  his  term,  be  deposed  from  office  by  an  ex  parte  cer- 
tificate of  neglect  of  official  dutv  without  notice  or  trial. 

The  state  constitution  of  Michigan  provides  that  "  a  sheriff 
mav  be  required  by  law  to  renew  his  security  from  time  to 
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time,  and  in  default  of  giving  such  security,  his  office  shall 
be  deemed  vacant." 

A  statute  passed  to  enforce  this  provision  made  it  the  duty 
of  the  sheriff  to  renew  his  bond  within  twenty  days  after  the 
1st  day  of  January  in  each  year. 

In  Dunphy  v.  Whipple,  25  Mich.  10,  the  sherifif  had  failed 
to  re>iiew  his  bond.  Mr.  Justice  Cooley,  in  delivering  the 
opinion  of  the  court,  said  :  "  There  may  possibly  be  a  ques- 
tion whether  that  provision  of  the  constitution  is  designed  to 
go  further  than  to  authorize  the  legislature  to  require  new 
security,  and  to  provide  for  treating  the  office  as  vacant  should 
he  fail  to  give  it;  however  that  may  be,  if  he  continues  in 
office  and  remains  sheriff  de  facto,  there  can  be  no  doubt,  we 
think,  that  he  is  in  by  virtue  of  his  election." 

On  this  view  of  the  law,  the  sureties  on  the  original  bond 
were  held  liable  for  breach  of  the  sheriff's  official  duty. 

The  statute  law  of  Mississippi  provides  "  that  unless  a 
sheriff  already  in  office  gives  new  bond  on  or  before  the  first 
Monday  in  August,  he  shall  thereby  forfeit  his  office." 

In  Hyde  v.  8tate,  52  Miss.  605,  the  court  declared  that  it 
was  a  judicial  question  whether  there  had  been  a  forfeiture 
which  was  to  be  determined  by  quo  warranto  proceedings. 

The  statute  also  requires  the  board  of  supervisors  to  order 
an  election  in  case  of  such  forfeiture.  It  was  also  held  that 
this  provision  did  not  confer  upon  the  supervisors  the  power 
of  judicially  ascertaining  the  forfeiture  and  necessity  for  a  new 
election. 

In  State  V.  Cooper ,  53  3Iiss.  615,  it  was  adjudged  that  the 
failure  of  the  sheriff  to  make  the  bond  within  the  time  limited 
in  the  code  of  183^7,  did  not,  ipso  facto,  vacate  the  office.  It  is 
a  cause  of  forfeiture,  but  the  declaration  of  the  consequence 
must  be  made.  The  statutory  declaration  that  the  office  shall 
be  vacant,  unless  certain  statutory  things  are  done,  did  not  of 
itself  make  a  vacancy,  for  steps  must  be  taken  to  fill  the  place 
by  election  or  appointment.  All  the  acts  of  the  sheriff  virtute 
officii,  after  the  alleged  default,  were  held  good  as  to  the  pub- 
lic and  third  persons  as  those  of  a  de  facto  officer. 
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Id  Bac.  Ab.,  tit.  "OjHce  and  Officers,"  §  {E,)  refer- 
to  the  old  test  acts,  it  is  said:  "Though  the  words  of 
the  above  act  of  13  Car.  II.,  are  so  very  strong  as  to  make 
such  election,  &c.,  void,  and  those  of  the  25  Ca7'.  II.,  to  make 
such  persons  disabled  in  law  to  all  intents  and  purposes  what- 
soever to  have,  occupy  or  enjoy  the  said  offices;  yet  it  hath 
been  strongly  holden,  that  the  acts  of  one  under  such  a  dis- 
ability, being  instated  in  such  an  office,  and  executing  the  same 
without  any  objection  to  his  authority,  may  be  valid  as  to 
strangers ;  for  otherwise,  not  only  those  who  no  way  infringe 
this  law,  but  even  those  whose  benefit  is  intended  to  be  ad- 
vanced by  it,  might  be  sufferers  for  another's  fault,  to  which 
they  are  no  way  privy ;  and  one  chasm  in  a  corporation,  hap- 
pening through  the  default  of  one  head  officer,  would  per- 
petually vacate  the  acts  of  all  others  whose  authority  in  respect 
of  their  admission  into  their  offices,  or  otherwise,  may  depend 
on  his." 

In  Foot  V.  Stiles,  57  X.  Y.  399,  where  the  statute  provides 
that  an  officer,  by  failure  to  file  his  bond,  siiall  forfeit  his 
office,  the  court  said  :  "  It  is  plain  that  the  failure  to  file  the 
bond  is  a  cause  of  forfeiture.  The  office  in  that  case  does  not, 
ipso  facto,  become  vacant,  but  there  must  be  a  direct  judicial 
or  other  authorized  proceeding  on  the  part  of  the  proper  au- 
thority to  enforce  the  forfeiture.  The  act  resembles  a  cause 
of  forfeiture  of  a  franchise  or  corporate  charter,  which  is  only 
enforceable  by  a  proceeding  in  the  nature  of  a  quo  warranto." 

The  rule  recognizing  the  validity  as  to  third  persons  of  the 
acts  of  de  facto  officers  has  been  broadly  asserted  in  this  state, 
where  neither  the  title  of  such  officer  nor  the  legality  of  his  acts 
can  be  indirectly  called  in  question  in  a  proceeiling  to  which  he 
is  not  a  party.  State,  e.v  rel.  Mitchell,  v.  Tolan,  4  Vroora  196; 
State,  Hoey,  pros.,  v.  Collector  of  Ocean,  10  Vroom  75. 

If  the  sheriff's  act  contained  no  other  provision  in  this  re- 
spect than  so  much  of  the  tenth  section  as  provides  that  for 
neglect  to  give  bond  the  office  shall  expire  and  be  deemed  and 
taken  to  be  vacant,  it  is  clear  that  Forsyth  would  still  be  in 
office  with  a  defeasible  title  until  judgment  of  ouster,  and  that 
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the  validity  of  his  acts  as  to  third  persons  could  not  be  chal- 
lenged. 

This  rule  is  founded  in  public  policy  and  has  the  sanction 
of  universal  approbation  by  the  courts  as  absolutely  essential 
to  the  protection  of  the  citizen  who  is  compelled  to  deal  with 
public  officers. 

The  consequences  of  sweeping  away  this  salutary  rule  will 
be  so  disastrous  that  it  must  be  assumed  that  it  was  not  within 
t-he  legislative  intent  to  do  so,  if  the  language  of  the  act  is  sus- 
ceptible of  any  other  interpretation. 

The  tenth  section  provides  that  if  any  sheriff  shall  neglect, 
refuse  or  be  unable  to  give  bond  at  the  time  limited,  the  office 
of  such  sheriff  shall  immediately  expire,  and  be  deemed  and 
taken  to  be  vacant ;  and  if  Such  sheriff  shall  thereafter  jire- 
sume  to  execute  his  office,  then  all  such  his  acts  done  under 
color  of  office  shall  be  absolutely  void. 

"  Thereafter  "  in  this  section  is  susceptible  of  two  interpre- 
tations. The  one,  that  all  acts  done  under  color  of  office,  after 
the  default  which  occasions  the  forfeiture,  shall  be  void  ;  the 
other,  that  a-U  act's  done  under  color  of  office  after  the  office 
shall  be  deemed  and  taken  to  be  vacant,  by  reason  of  the  al- 
leged default  in  giving  bond,  shall  be  void. 

In  the  absenee  of  unmistakable  language  indicating  a  pur- 
pose to  sweep  away  the  rule  as  to  de  facto  officers,  w-hich  has 
been  so  rigidly  enforced  in  this  state,  as  elsewhere,  it  must  be 
presumed  that  the  latter  construction  expresses  the  legislative 
intent,  and  that  however  unlawful  and  without  authority  such 
official  acts  may  be,  so  far  as  the  officer  himself  is  concerned, 
they  shall  be  regarded  as  valid  as  to  the  public  and  third  per- 
sons until,  in  the  manner  duly  prescribed  by  law,  the  office 
shall  be  deemed  and  taken  to  be  vacant  by  reason  of  the  al- 
leged default. 

In  virtue  of  his  election  and  induction  into  office,  the 
sheriff  enters  upon  a  term  of  three  years.  Prima  facie  he  is 
entitled  to  perform  the  functions  of  the  office  for  that  full 
period  of  time,  and  to  remain  in  office  for  the  term  under 
a  color   of  title,  although  he   may  have  done   or   omitted 
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some  act,  the  consequence  of  which  is  a  forfeiture  of  his  office. 
Of  the  existence  of  a  cause  of  forfeiture,  third  persons  and  the 
public  must  be  ignorant  for  a  time  at  least,  and  it  would  be 
in  the  last  degree  unjust  to  visit  upou  them  the  punishment 
for  the  delinquencies  of  the  officer.  The  necessity  for  the  in- 
terposition of  some  tribunal  to  declare  the  default  is  inherent. 
It  would  be  as  reasonable  to  assert  that  the  statute  imposes 
upon  Forsyth  the  fine  denounced  in  the  tenth  section,  without 
previous  trial  and  judgment,  as  to  say  that  it  is  self-executing 
in  vacating  his  office.  In  the  absence  of  statutory  provision, 
the  only  mode  in  which  an  office  can  be  deemed  and  taken  to 
be  vacant  is  by  proceedings  in  the  nature  of  quo  warranto. 

The  framer  of  the  Sheriffs'  act  has  incorporated  in  it  a  pro- 
vision by  which  the  office  may  be  declared  to  be  vacant,  and 
thereby  the  tenth  section  enforced. 

The  thirty-seventh  section  provides  that  as  often  as  the 
office  of  sheriff  shall  become  vacant,  it  shall  be  the  duty  of 
the  judges  of  the  Cc/urt  of  Common  Pleas  of  said  county,  or 
any  three  of  them,  forthwith,  as  soon  as  may  be  after  informa- 
tion or  knowledge  of  the  happening  of  such  vacancy,  to  direct 
the  clerk  of  such  court  to  certify  the  fact  of  vacancy  to  the 
governor,  and  the  clerk  of  the  court  shall  immediately  certify 
the  same,  under  his  hand  and  the  seal  of  said  court,  to  the 
governor,  who  shall  forthwith  fill  such  vacancy  by  appoint- 
ment until  the  next  annual  election. 

This  section  prevents  the  delay  which  would  be  consequent 
upon  quo  warranto  proceedings,  and  gives  a  speedy  mode  in 
which  the  office  shall  be  deemed  and  taken  to  be  vacant.  It 
is  in  aid  of  the  established  doctrine  that  proceedings  to  enforce 
the  forfeiture  of  a  public  office  must  be  instituted  by  and 
emanate  from  the  public  authorities. 

The  authority  to  the  Common  Pleas  to  ascertain  and  de- 
clare the  vacancy  and  the  appointment  by  the  governor,  do 
not  conclude  the  sheriff  as  to  his  right  to  the  office. 

The  act  does  not  provide  for  a  trial,  no  notice  to  the  sheriflf 
is  required,  and  it  manifestly  is  not  contemplated  that  he  is  to 
be  made  a  party  to  the  inquiry.     Its    object  is  to  provide 
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for  a  summary  official  declaration  which  will  a[)pear  of  record 
of  the  existence  of  the  fact  which  works  the  vacancy,  for  the 
information  of  the  public  and  to  secure  the  appointment  of  a 
successor  until  the  next  election. 

It  is  not  necessary  to  discuss  the  question  whether  the  legis- 
lature can  deprive  the  sheriff  of  his  office  for  mere  uninten- 
tional omission  to  renew  his  bond  on  a  given  day,  after  he 
has  received  his  commission  and  is  in  office  for  a  term  fixed 
by  the  constitution  at  three  years. 

It  presents  a  question  somewhat  different  from  that  which 
arises  when  he  fails  to  give  the  original  bond  required  of  him 
prior  to  the  granting  of  his  commission  and  his  induction 
into  office. 

This  controversy  involves  the  validity  of  official  acts  only 
so  far  as  they  affect  the  public,  and  does  not  otherwise  relate 
to  the  validity  of  the  sheriff's  title  to  his  office.  The  inten- 
tion, however,  cannot  be  imputed  to  the  law-maker  by  the  ex 
parte  proceeding  prescribed  in  section  37,  to  strip  the  officer 
of  his  title  without  notice,  hearing  or  even  the  form  of  a  judi- 
cial trial.  Such  an  assumption  is  forbidden  by  an  underlying 
princijile  which  has  received  universal  recognition  in  the  ad- 
ministration of  justice. 

The  sheriff,  after  the  Common  Pleas  declared  the  vacancy, 
would  still  be  in  under  color  of  office ;  he  would  still  be  de 
facto,  if  not  de  jure.  He  might  persist  in  asserting  his  title 
to  the  office  until  judgment  of  ouster  against  him,  and  refuse 
to  yield  its  tenure  to  the  governor's  appointee.  Therefore 
it  was  necessary  to  incorporate  in  the  tenth  section  the  provi- 
sion that  all  his  acts  thereafter,  under  color  of  office,  shall  be 
void. 

If,  after  the  official  declaration  of  a  vacancy  and  appoint- 
ment by  the  governor,  he  continued  to  act  under  color  of  his 
office,  he  would  not  only  do  so  at  his  peril,  but  his  acts  there- 
after, being  declared  void,  the  public  would  be  deterred  from 
recognizing  him  in  an  official  capacity. 

That  the  legislature  did  not  intend  to  make  the  sheriff's  acts 
void  as  to  the  public,  until  by  this  official  proceeding  his  office 
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is  deemed  and  taken  to  be  vacant,  is  the  reasonable  construc- 
tion of  the  act  as  a  whole,  and  the  only  interpretation  that 
harmonizes  with  settled  rules  hitherto  deemed  absolutely  essen- 
tial to  the  protection  of  the  innocent. 

The  neglect  of  the  sheriff  is  known  at  once  to  the  judges  of 
the  Common  Pleas,  by  whom  the  renewal  bond  is  to  be  ap- 
proved. The  direction  to  the  said  judges  forthwith  to  declare 
the  vacancy  shows  that  it  was  contemplated  by  the  law-maker 
that  notice  to  the  public  of  the  delinquency  should  be  simul- 
taneous with  and  essential  to  the  operation  of  the  law  to  make 
the  acts  of  the  sheriff  invalid  as  to  third  persons.  Until  such 
proceedings  are  instituted,  the  reason  and  spirit  of  the  law  is 
that  all  persons  who  deal  with  the  sheriff,  officially,  have  the 
right  to  presume  that  there  is  no  default  on  his  part. 

The  law  was  framed  to  punish  the  sheriff  and  save  the  pub- 
lie  from  loss  by  reason  of  his  neglect,  not  to  punish  the  public 
and  jeopardize  the  most  important  interests  by  withdrawing 
the  protection  of  the  rule  as  to  de  facto  officers,  without  which 
universal  experience  has  shown  that  justice  cannot  be  admin- 
istered. 

The  thirty-ninth  section  of  the  act,  which  provides  that  in 
case  of  vacancy  the  coroner  shall  have  full  power  and  authority 
to  execute  all  the  duties  of  the  sheriff's  office,  surely  cannot  be 
interpreted  to  mean  that  the  coroner  shall  assume  to  decide  for 
himself  that  the  sheriff  has  committed  an  act  which  forfeits  his 
office,  and  set  himself  up  as  a  rival  occupant  of  the  position 
before  any  step  is  taken  by  the  state  to  enforce  the  forfeiture. 

The  word  "vacancy"  is  used  in  no  such  sense  in  this  statute. 
The  law  never  invites  such  conflict  of  authority,  but  provides 
legal  methods  for  the  settlement  of  questions  so  essential  to  the 
peace  and  well-being  of  society. 

If  the  acts  of  the  sheriff  are  absolutely  void  prior  to  any 
official  declaration  or  judicial  determination  that  there  is  a 
vacancy,  then  this  question  can  be  raised  collaterally,  and  this 
controversy  introduced  into  every  cause  in  which  the  rights  of 
the  parties  depend  upon  any  official  act  of  a  sheriff. 

In  all  suits  relating  to  official  sales  by  sheriffs,  and  titles  to 


FEBRUARY  TERM,  1883.  81 

Clark  V.  Ennis. 

land  derived  through  them,  the  question  could  be  raised  col- 
laterally, to  be  determined  exclusively  by  oral  proof,  whether 
the  officer  had  in  due  form  on  a  given  day  renewed  his 
bond  or  attended  at  the  clerk's  office  for  that  purpose.  It  will 
also  be  observed  that  it  is  not  necessary,  in  the  prescribed  form 
for  approval  of  the  sheriff's  bond,  to  insert  the  date  on  which 
such  approval  is  actually  made. 

This  leaves  the  time  of  actual  execution  and  approval  of  the 
bond  open  to  controversy.  There  being  no  limit  of  time 
within  which  this  question  shall  be  started,  it  wuuld  introduce 
into  all  titles  derived  through  judicial  sales  an  element  of  the 
most  alarming  uncertainty. 

Whether  the  judges  of  the  court  or  the  sheriff  was  in  default, 
whether  the  sheriff  attended  with  five  sureties  or  a  less  num- 
ber, whether  they  were  all  of  sufficient  ability,  whether  they 
were  improperly  rejected  by  the  judges,  whether  the  sheriff 
remained  at  the  clerk's  office  as  many  hours  as  he  should  to 
await  the  appearance  of  the  judges,  and  whether  all  the  judges 
were  present  and  remained  for  a  proper  period  to  await  the 
attendance  of  the  sheriff  and  his  sureties,  are  questions  which 
would  be  interjected  into  every  suit  affected  by  the  sheriff's 
alleged  delinquency ;  questions  of  fact  which  might  be  de- 
cided one  way  in  one  controversy,  and  a  different  way  in  an- 
other, according  to  the  credit  given  by  the  jury  to  witnesses. 
Can  it  be  conceived  that  it  was  the  purpose  of  this  legislation 
to  inaugurate  such  a  procedure? 

No  possible  construction  of  this  law  can  be  so  absurd  and 
unjust  as  that  which  would  impute  to  its  draftsman  an  inten- 
tion to  produce  such  results. 

I  cannot  accede  to  an  interpretation  of  the  statute  so  full  of 
mischievous  consequences,  and  so  subversive  of  principles 
shown  by  long  experience  and  by  general  acceptance  to  be 
founded  in  the  highest  wisdom. 

My  conclusion  is  that  in  this  collateral  proceeding  it  is  not 
competent  to  introduce  testimony  to  impeach  the  sheriff's  title 
to  his  office.  That  the  statute  declaring  that  the  office  shall 
expire  by  his  neglect  to  do  a  specified  act  is  not  self- executing. 

Vol.  XVI.  6  , 
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and  that  all  his  acts  done  under  color  of  office,  until  in  due 
form  of  law  his  office  shall  be  deemed  and  taken  to  be  vacant, 
must  be  regarded  as  valid  so  far  as  concerns  the  public  and 
third  persons. 

The  motion  to  quash  is  denied. 


STATE,  EX  EEL.  BOARD  OF  CHOSEN  FREEHOLDERS  OF 
THE  COUNTY  OF  MERCER,  v.  PENNSYLVANIA  RAIL- 
ROAD COMPANY. 

1.  To  an  allegation  by  the  defendants  that  a  public  road  had  been  un- 
used for  a  period  of  five  years,  and  that  by  virtue  of  section  1  of  the 
act  of  March  4th,  1880,  it  had  been  vacated  by  the  written  consent  of 
the  land-owners,  it  is  not  a  suflBcient  traverse  to  reply  that  the  road 
had  always  been  open  to  travel,  and  is  now  used,  as  far  as  it  can  be, 
with  tlie  bridges  removed.  This  allegation  does  not  negative  the  de- 
fence that  the  road  had  been  unused  for  the  statutory  period. 

2.  The  word  "unused,"  in  the  act  of  1880,  signifies  abandonment  by  the 
public.  Therefore  an  allegation  that  before  and  at  the  time  of  the 
passage  of  the  act  of  1880,  legal  proceedings  were  pending  in  the 
Supreme  Court  by  the  relators  to  compel  defendants  to  rebuild  the 
bridges  which  they  had  removed,  and  that  by  the  wrongful  refusal  of 
the  defendants  to  do  so,  the  road  could  not  be  used,  sufficiently  nega- 
tives the  averment  of  non-user.  It  shows  that  there  had  not  been  an 
abandonment  of  the  highway,  and  consequently  not  such  non-user  as 
the  statute  contemplates. 

3.  The  defendants  allege  that  they  are  a  foreign  corporation,  and  there- 
fore do  not  owe  any  duty  to  the  state  or  to  the  relators  in  the  premises 
The  reply  by  the  relators  that  it  is  the»duty  of  the  defendants  to  erect 
the  bridges,  is  insufficient.  The  relators  must  either  demur  to  the 
sufficiency  of  the  return  in  this  respect,  or  traverse  it,  or  reply  new 
matter  upon  which  the  duty  of  the  defendants  rests.  The  allegation 
that  it  is  the  duty  of  the  defendants  to  build  the  bridges  is  a  statement 
of  matter  of  law.  Good  pleading  requires  a  statement  of  the  facts 
upon  which  the  duty  arises. 


On  mandamiLs. 

Argued  at  November  Term,  1882,  before  Justices  Deptje 
and  Vax  Syckel. 
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For  the  relators,  E.  W.  Evans. 

For  the  defendants,  E.  T.  Green. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  questions'  involved  in  this  case 
arise  upon  a  rule  to  show  cause  why  the  eighth,  ninth,  tenth, 
nineteenth,  twentieth,  twenty-second,  twenty-third,  twenty- 
fourth  and  twenty-fifth  paragraphs  of  the  traverse  interposed 
by  the  relators  to  the  return  of  the  defendants  to  the  alterna- 
tive writ  of  mandamus  in  this  cause  should  not  be  stricken 
out. 

Any  material  fact  in  the  return  may  be  traversed  by  the 
relator.     Rev.,  p.  630,  §  2. 

The  alternative  writ  of  mandamus,  under  the  statute,  taking 
the  place  of  a  declaration,  whatever  is  essential  to  good  plead- 
ing in  an  ordinary  action  at  law  must  be  contained  in  sub- 
stance, though  it  may  be  informal,  in  the  writ,  the  return  and 
subsequent  proceedings.     Fairhank  v.  Sheridan,  14  Vroom  82. 

The  relators  allege  that  the  railroad  of  the  defendants 
crosses  a  public  road,  running  from  Monmouth  street,  in  the 
city  of  Trenton,  to  the  Sandtown  road,  below  the  grade  of 
said  public  road.  That  in  1872  and  1873  the  defendants  re- 
moved the  bridges  over  their  said  road  at  Chambers  street  and 
Hill  street,  and  have  not,  as  in  law  they  are  bound  to  do,  re- 
placed said  bridges,  whereby  a  part  of  said  public  road  has 
become  impassable. 

On  the  4th  of  March  1880,  {Pamjyh.  L.,  p.  Ill,)  the  legis- 
lature passed  an  act,  the  first  section  of  which  contains  the 
following  proviso :  "  Provided,  nevertheless,  and  it  is  hereby 
further  enacted,  in  order  to  save  the  expenses  necessarily 
attendant  both  to  applicants  and  townships,  upon  the  vacation 
of  roads,  that  whenever  any  road  which  has  heretofore  been 
laid  out  by  the  surveyors  of  the  highways  according  to  law, 
or  any  portion  of  said  road,  shall  have  been  unused  for  public 
travel  for  a  period  of  not  less  than  five  years,  then  and  in  such 
case  the  said  road,  or  such  portion  thereof  as  shall  have  been 
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unused  for  public  travel  for  the  term  aforesaid,  shall  be  and 
hereby  is  declared  to  be  vacated  ;  provided  the  owners  of  the 
lands  ou  both  sides  of  said  road,  or  of  said  portion  thereof 
uuused  as  aforesaid,  shall  file  in  the  office  of  the  clerk  of  the 
county  where  such  road,  or  such  portion  of  said  road  lies, 
their  assent,  in  writing,  to  said  vacation." 

The  defendants,  in  their  return  to  the  alternative  mandamus, 
set  up  this  legislation  and  aver  that  the  portion  of  the  said 
public  road  which  their  said  railroad  crosses,  had  been  unused 
for  public  travel  for  a  period  not  less  than  five  years,  and 
that  the  owners  of  the  lands  on  both  sides  of  such  unused 
portion  thereof  had  filed  in  the  oflSce  of  tha  clerk  of  Mercer 
county  their  assent,  in  writing,  to  the  vacation  thereof,  and 
that  thereby  such  portion  of  said  public  road  was  vacated. 

Paragraph  8  of  the  traverse  to  this  return  alleges  that 
the  act  of  1880  did  not  and  would  not  apply  to  Hill  street 
and  Chambers  street  where  they  .cross  the  tracks  of  the 
defendants,  as  the  said  streets  have  always  been  open  to  travel 
bv  the  public  since  the  opening  of  the  same,  and  are  now 
used  by  the  public,  as  far  as  they  can  be,  with  the  bridges  so 
removed  by  the  defendants  as  aforesaid. 

The  condition  which  authorizes  vacation,  by  the  written 
consent  of  the  land-owner,  under  the  statute,  is  non-user  for 
five  years.  The  gist  of  the  defence  is  that  the  road  had  been 
unused  for  the  statutory  period.  The  fact  that  it  was  open  to 
travel  does  not  negative  the  averment  of  non-user.  Having 
been  duly  laid  out  as  a  public  road,  in  legal  contemplation  it 
was  open  to  public  travel  until  vacated  in  due  form. 

Nor  is  the  further  allegation  that  said  streets  are  non-used 
by  the  public,  as  far  as  they  can  be  with  the  bridges  so  re- 
moved, inconsistent  with  the  defendant's  answer  that  it  had 
been  unused  for  a  previous  period  of  fve  years. 

The  effect  of  pleading  to  a  return  is  to  admit  that  it  con- 
stitutes, upon  its  face,  a  sufficient  answer  to  the  case  made  by 
the  alternative  writ.     High  Ex.  Rem.,  §  496. 

The  relator  must  demur  to  the  sufficiency  of  the  return  or 
traverse  tlte  material  averment  of  non-user. 
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The  ninth  paragraph  of  the  traverse  sets  up  that  before  and 
at  the  time  of  the  passage  of  the  act  of  1880,  kgal  proceedings 
were  pending  in  the  Supreme  Court  to  compel  the  defendants 
to  rebuild  said  bridges,  and  that,  therefore,  by  the  wrongful 
act  of  the  defendants,  the  said  public  road  was  not  and  could 
not  be  used,  and  that  said  defendants  cannot  take  advantage 
ef  such  wrongful  act  to  vacate  a  part  of  said  highway,  and 
that  said  alleged  vacation  is  null  and  void  as  against  the 
public. 

The  word  "unused"  in  the  act  of  1880  signifies  abandon- 
ment by  the  public.  In  that  sense  the  proviso  does  not  apply, 
and  it  could  not  liave  been  intended  to  apply  to  a  case  where 
the  public  was  asserting  in  the  courts  its  right  to  the  highway, 
and  seeking  to  remove,  by  the  aid  of  the  law,  obstructions 
which  interfered  with  its  actual  use. 

The  facts  alleged  in  this  paragraph  show  that  there  was  not 
an  abandonment  of  the  highway,  and  negative  the  averment 
in  the  return  that  there  had  been  such  non-user  as  the  statute 
contemplates. 

Many  rights  may  be  lost  by  non-user,  which  is  such  an  ab- 
solute discontinuance  of  the  use  as  affords  presumption  of  the 
dereliction  and  extinguishment  of  the  right.  But  the  condi- 
tion of  non-user  has  never  been  held  to  exist  while  the  grantee, 
though  interrupted  in  his  actual  use  and  enjoyment,  was  in 
litigation  to  enforce  the  observance  of  his  grant. 

Paragraph  10  contains  a  sufficient  traverse  to  the  return  in 
the  statement  that  no  part  of  the  said  public  road  so  laid  out 
has  been  unused  for  the  period  of  five  years,  or  any  other 
period  mnce  the  laying  out  of  the  same. 

Paragraph  19  does  not  negative  the  non-user,  and  sh*uld 
be  stricken  out. 

Paragraph  20  avers  that  said  highway  had  not  been  va- 
cated before  suing  out  of  said  writ  of  mandamus,  and  could 
not  be  so  vacated  by  any  action  on  the  part  of  said  defendants, 
because  said  public  highway  has  been  constantly  and  continu- 
ously used  by  the  public  for  public  travel  as  far  as  it  could  be 
used  for  public  travel  with  the  bridges  removed,  which  for- 
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merly  spanned  the  same,  which  said  removal  was  made  by  the 
defendants  without  any  law  or  authority  for  so  doing,  and  said 
public  highway  had  never  been  vacated  by  law. 

There  is  nothing  in  this  statement  which  repels  the  asser- 
tion that  at  the  time  the  act  of  1880  was  passed,  the  road  had 
been  unused  for  public  travel  for  five  years.  The  allegation 
that  it  has  been  continuously  used  by  the  public  as  far  as  it 
could  be  with  the  bridges  removed,  does  not  negative  the  fact 
of  abandonment.  It  is  immaterial  what  led  to  the  non-user 
or  abandonment  by  the  public — whether  it  resulted  from  the 
unlawful  act  of  the  defendants  in  removing  bridges  or  not. 
If  the  public  acquiesced  in  the  non-user  for  five  years  it  was 
such  evidence  of  abandonment  that  the  right  of  the  adjacent 
land-owners  to  free  their  lands  from  the  public  easement 
ripened,  and  under  the  statute  the  highway  could  be  vacated 
by  their  written  assent.     This  paragraph  must  be  stricken  out. 

The  defendants  in  their  return  set  up  that  they,  the  said 
Pennsylvania  Railroad  Company,  are  a  private  corporation 
created  by  and  existing  under  the  laws  of  Pennsylvania,  and 
have  a  legal  existence  within  the  territorial  limits  of  the  State 
of  Pennsylvania  and  not  elsewhere,  and  allege  that  said  duty, 
touching  the  matters  and  things  in  said  alternative  writ  set 
out,  can  and  does  arise  and  be  owed  to  said  State  of  New  Jer- 
sey, or  to  said  relators,  only  by  and  from  corporations  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  Jersey. 

Paragraphs  22,  23,  24  and  25  of  the  traverse  of  the  relators 
in  substance  allege  that  it  is  the  duty  of  the  defendants  to  erect 
the  bridges.  The  issue  tendered  in  the  return  is  that  the  de- 
fendants are  a  foreign  corporation,  and  therefore  do  not  owe 
any  duty  to  the  state  or  to  the  relators  in  the  premises. 

The  relators,  in  reply,  must  either  demur  to  the  sufficiency 
of  the  return  in  this  respect,  or  traverse  it  or  reply  new  matter 
upon  which  the  duty  of  the  defendants  rests. 

The  allegation  that  it  is  the  duty  of  the  defendants  to  build 
the  bridges  is  a  statement  of  matter  of  law  merely.     Good 
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pleading  requires  the  allegation  of  the  facts  upon  which  the 
duty  arises. 

The  four  paragraphs  last  mentioned  should  also  be  stricken 
out. 


MAEY  VON  AEX  v.  KEBECCA  A.  WEMPLE  ET  AL.,  EXECU- 
TORS OF  JAMES  A.  WEMPLE,  DECEASED. 

Where  an  order  to  limit  creditors  is  taken  under  section  59  of  the 
Orplians'  Court  act,  the  personal  representative,  in  order  to  prevent 
the  issuing  of  execution  against  him,  must  make  application  under 
section  91  before  execution  issues.  If  such  application  is  not  made 
before  execution  issues,  the  execution  will  not  be  stayed. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1882,  before  Justice  Van 
Syckel. 

For  the  plaintiff,  R.  E.  Chetwood. 
For  the  defendants,  Alwaj'd  &  Parrot. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  testator  died  January  28th,  1879  ; 
his  will  was  admitted  to  probate  February  8th,  1879.  An 
order  to  limit  creditors  was  taken  February  8th,  1879,  under 
section  59  of  the  Orphans'  Court  act.     JRev.,  p.  764. 

On  the  1st  day  of  November,  1879,  the  plaintiff  commenced 
her  action  against  the  defendants  in  this  court,  and  recovered 
judgment  December  13th,  1879,  for  $1206.59.  Execution 
thereupon  issued,  and  levy  was  made  December  17th,  1879, 
upon  the  personal  estate  of  the  decedent. 

A  motion  to  set  aside  this  execution  and  levy  was  refused 
at  February  Term,  1881,  the  executors  up  to  that  time  having 
taken  no  step  to  protect  the  estate,  save  the  taking  out  of  the 
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said  rule  to  limit  creditors.  Von  Arx  v.  Wemple's  Ex^rs,  14 
Vroom  154. 

Since  that  decision  was  rendered,  the  executors,  on  the  6th 
of  Ocl-ober,  1882,  took  proceedings  to  declare  the  estate  insol- 
vent under  section  91  of  the  Orphans'  Court  act,  {Rev.,  p. 
772,)  and  on  the  13th  day  of  Dece-mber,  1882,  by  the  decree 
of  the  Orphans'  Court  of  the  county  of  Union,  the  estate  was 
declared  to  be  inso4vent. 

Motion  to  set  aside  or  stay  the  execution  is  now  renewed. 

In  the  case  cited,  the  several  sections  of  the  Orphans'  Court 
act  relating  to  this  subject  were  construed,  but  as  no  applica- 
tion had  at  that  time  been  made  under  section  91,  the  ques- 
tion was  left  undecided  whether,  where  notice  is  given  under 
said  section,  the  creditor  is  under  the  same  disability  to  issue 
execution  as  if  proceedings  had  been  originally  taken  under 
section  82. 

Section  82  is  a  proceeding  to  declare  the  estate  insolvent, 
an^  by  section  88,  if  at  the  time  of  making  application  under 
section  82,  (that  is,  at  the  time  of  application  to  declare  the 
estate  insolvent,)  or  afterwards,  an  action  be  brought  against 
the  personal  representative,  it  may  proceed  to  judgment,  but 
no  execution  shall  issue. 

Section  91  authorizes  the  court  to  decree  the  estate  to  be 
insolvent  where  the  executor  or  administrator  has  taken  the 
order  under  section  59  without  an  application  under  section 
82,  provided  notice  is  given  with  the  report  of  claims  that  an 
application  will  be  made  for  such  decree  ;  but  there  is  nothing 
in  this  section  which  expressly  authorizes  a  stay  of  execution 
under  such  proceedings.  As  was  said  in  14  Vroom,  it  will 
be  manifestly  against  the  policy  of  the  provisions  of  the 
Orphans'  Court  act  concerning  insolvent  estates,  to  permit 
execution  to  go  where  notice  of  the  application  has  been  given 
to  declare  the  estate  insolvent  under  section  91,  before  execu- 
tion is  issued.  Such  practice  would  render  section  91  practi- 
cally Useless,  as  the  executor  would  be  driv^en  to  proceed 
anew  under  section  82,  and  would  be  deprived  of  time  to 
ascertain  the  condition  of  the  estate. 
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The  purposes  of  the  act  will  be  effectuated  by  a  different 
construction.  Where  a  rule  to  limit  creditors  has  been  taken 
under  section  59,  the  ninety-first  section  is,  in  effect,  substi- 
tuted for  the  eighty-second  section,  and  proceedings  under  it 
will  have  the  same  effect  as  if  taken  under  section  82. 
Under  this  interpretation,  section  88  will  be  applicable  to 
such  proceedings  taken  under  section  91,  that  is  to  say,  if  at 
the  time  of  making  the  application  under  section  91  an  action 
be  pending,  or  after  making  such  application  an  action  be 
instituted,  it  may  proceed  to  judgment,  but  no  execution  shall 
issue  after  making  such  application  under  section  91.  If  an 
execution  issues  before  proceedings  taken  under  section  82,  it 
will  not  be  stayed  by  the  terms  of  section  88 ;  the  disability 
cannot  be  greater  under  section  91.  It  is  a  liberal  interpre- 
tation which  gives  as  full  an  effect  to  the  application  under 
section  91  as  to  that  under  section  82,  and  furnishes  ample 
protection  to  the  representative.  All  that  he  need  do  to  pre- 
vent the  issuing  of  execution,  where  he  has  taken  an  order 
under  section  59,  is  to  make  application  under  section  91 
before  execution  issues. 

The  motion  of  the  defendants  must  be  denied. 


MARY  VON  AEX  v.  WEMPLE'S  EXECUTORS. 

Judgment  was  obtained  by  the  plaintiff,  after  the  testator's  death,  against 
the  executors  of  the  decedent,  and  execution  issued,  before  proceedings 
were  taken  to  declare  the  estate  insolvent.  Held,  that  the  proceeds 
of  the  sale  of  the  goods  of  the  testator,  levied  upon  by  the  fi.  fa.,  must 
be  applied  to  the  satisfaction  of  the  execution  under  which  the  sheriff 
sold. 


Rule  to  show  cause. 

Argued  at  November  Term,  1882,  before  Justices  Depue 
and  Van  Syckel. 
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For  the  rule,  Alward  &  Parrot. 

For  the  executors,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  After  the  testator's  death,  judgment  was 
obtained  by  the  plaintiff"  against  the  executors  of  the  decedent, 
and  execution  issued  before  proceedings  taken  to  declare  the 
estate  insolvent. 

In  the  opinion  of  this  court,  in  this  cause,  delivered  at  the 
present  term,  it  is  held  that  where  an  order  to  limit  creditors 
has  been  taken  under  section  59  of  the  Orphans'  Court  act, 
execution  will  not  be  stayed  unless  application,  in  accordance 
with  section  91  of  the  said  act,  is  made  before  execution  issues. 

Under  the^./a.  issued  in  this  case,  the  sheriff  levied  upon 
goods  of  the  testator,  and  such  goods  were  subject  to  be  sold 
under  the  execution  to  satisfy  the  judgment. 

Prior  to  the  act  of  1865  (Pamph.  L.,  p.  832,)  if  the  execution 
creditor  could  not  find  goods  of  the  testator  upon  which  to 
levy,  he  obtained  satisfaction  of  his  judgment  in  an  action 
against  the  executor  suggesting  a  devastavit.  In  such  suit  the 
judgment  was  conclusive  evidence  of  a  devastavit  when  the 
executor  failed  to  plead  jjlene  administravit.  3  Wins.  Ex'rs 
(1983.) 

Thus  in  any  event  the  judgment  creditor  obtained  satisfac- 
tion. If  goods  of  the  testator  could  be  found,  they  were  sold 
under  the  Ji.  fa.  and  the  judgment  paid;  if  nulla  bona  was  re- 
turned, the  executor  was  proceeded  against  upon  suggestion 
of  a  devastavit. 

By  the  act  of  1865,  the  law  was  changed  only  in  this  re- 
spect, that  notwithstanding  failure  to  plead  p/e?ie  administra- 
vit in  the  original  suit,  the  executor  may,  in  the  subsequent 
action  against  him,  show  that  he  has  fully  administered.  Rev. 
p.  380,  §  18. 

Therefore  if  goods  of  the  testator  cannot  be  found  to  levy 
upon,  the  judgment  creditor  may  fail  to  derive  any  advantage 
from  his  judgment.     This  does  not,  however,  deprive  him  of 
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the  right  to  make  his  claim  out  of  the  goods  of  the  testator,  if 
any  such  goods  can  be  found  upon  which  to  levy,  but  simply 
enables  the  executor,  if  he  is  proceeded  against  on  suggestion 
of  a  devastavit,  to  controvert  that  by  showing  due  administra- 
tion. 

The  executor,  by  permitting  execution  to  issue,  has  enabled 
the  creditor  to  sell  the  goods  of  the  testator,  and  the  proceeds 
must  be  applied  to  the  satisfaction  of  the  execution.  It  is  not 
necessary  to  decide  what  responsibility  the  executor  has  in- 
curred by  reason  of  his  neglect  to  declare  the  estate  insolvent 
before  execution  was  issued. 

The  plaintiff  is  entitled  to  have  the  moneys  made  by  the 
sheriff  under  the  Ji.  fa,  applied  to  the  satisfaction  of  her  exe- 
cution. 


STATE,  JOHN  KEAN  ET  AL.,  PKOSECUTOES,  v.  DRIGGS 
DRAINAGE   COMPANY. 

1.  The  act  entitled  "  An  act  to  authorize  the  drainage  of  marsh  and  swamp 
lands"  {Paiiiph.  L.,  1870,  p.  815,)  is  unconstitutional. 

1.  It  commits  to  a  private  corporatioiv  thereby  created,  the  right  to 
elect  whether  it  will  drain  lands  without  the  consent  of  the  land-owners 
and  at  their  expense. 

2.  The  enterprise  is  of  the  nature  of  a  private  venture  for  private 
emolument,  and  does  not  justify  the  exercise  of  the  state's  right  of  taxa- 
tion or  eminent  domain. 

3.  The  act  does  not  restrict  the  aggregate  of  the  assessments  which  are 
to  be  levied  on  the  land-owners  to  the  amount  of  benefit  to  be  conferred 
by  the  proposed  work. 

2.  If  the  act  could  be  regarded  as  constitutional,  to  entitle  a  contract  under 

it  to  approval,  the  company  must  first  establish  itself  in  the  position  of 
pecuniary  responsibility  contemplated  by  the  act,  by  requiring  the 
shareholders  to  pay  for  the  shares  subscribed  for  in  cash,  or  in  author- 
ized property  at  its  fair,  actual  value. 


On  certiorari. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 
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For  the  plaintiffs,  J.  W.  Taylor. 

For  the  defendants,  C.  Parher. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  controversy  in  this  case  relates  to 
an  order  appointing  commissioners,  and  a  contract  entered  into 
by  former  commissioners  with  the  Driggs  Drainage  Company, 
which  purport  to  have  been  made  by  authority  of  the  act  en- 
titled, "  An  act  to  authorize  the  drainage  of  marsh  and  swamp 
lands,"  approved  March  17th,  1870.     Pamph.  L.,  p.  815. 

The  prosecutors  challenge  the  validity  of  the  act  upon  which 
the  certified  proceedings  are  based. 

The  first  five  sections  of  the  act  provide  for  the  incorpora- 
tion of  the  Driggs  Drainage  Company,  with  a  capital  "f 
$1,000,000,  with  power  to  increase  it  to  $5,000,000,  and  regu- 
late  it  powers,  &c. 

The  sixth  section  endcfs  "that  the  said  company,  from  time 
to  time,  as  shall  appear  expedient,  may  reclaim  and  drain  all 
or  any  portion  or  portions  of  the  wet  or  overflowed  lands  and 
tide- water  marshes  in  Essex,  Union  and  Middlesex  counties, 
in  the  State  of  New  Jersey,  and  may  receive  an  annual  com- 
pensation therefor  in  the  manner  hereinafter  provided ;  and 
said  company  may  construct,  maintain  and  use  all  dikes, 
dams,  ditches,  drains,  sluices,  engines,  pumps,  and  other  works, 
structures  or  machinery  necessary  or  convenient  thereunto." 

The  eighth  section  provides  for  the  appointment  by  a  jus- 
tice of  the  Supreme  Court  of  three  commissioners  in  respect 
to  all  such  lands  so  undertaken  to  be  drained. 

The  ninth  section  gives  such  commissioners  the  right  to 
contract  with  said  company  for  the  complete  drainage  of  said 
lands,  and  for  the  maintenance  of  the  same,  and  directs  that 
said  commissioners  shall  pay  said  company  such  compensation 
therefor  as  said  contracts  shall  respectively  specify. 

T.he  tenth  section  directs  that  when  the  lands  shall  have 
been  reclaimed,  or  at  any  time  before  the  work  is  completed, 
the  said  commissioners  shall  assess  upon  the  same  a  just  pro- 
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portion  of  the  contract  price  and  of  the  expenses  of  said  com- 
mission, and  cause  the  same  to  be  collected,  and  shall  pay  the 
stipulated  compensation  to  said  company ;  and  for  the  pur- 
pose of  paying  the  annual  compensation  for  maintaining  the 
same,  shall  assess  upon  the  lands  so  reclaimed  a  just  propor- 
tion of  the  aforesaid  annual  compensation  and  the  expenses 
of  the  commissioners,  and  shall  cause  the  same  to  be  collected 
annually,  and  shall  pay  the  same  yearly  to  the  said  company, 
and  the  compensation  to  be  paid  for  the  first  or  original  drain- 
age shall  be  in  like  manner  assessed  upon  the  lands  benefited 
thereby,  and  made  payable  forthwith,  or  with  interest  in 
equal  annual  instalments,  during  such  term  of  years  as  in  the 
contract  in  that  behalf  shall  be  specified  ;  provided,  however, 
if  said  company  shall  fail  to  keep  dry  any  portion  of  said 
lands  drained,  so  as  to  be  fit  for  occupancy  and  use,  said  com- 
pany shall  not  collect,  or  cause  to  be  collected,  any  tax  upon 
such  portion  of  said  lands  in  the  year  or  years  when  such 
failurc'shall  happen ;  and  provided  further,  that  the  amount 
of  tax  assessed  on  the  said  lands  so  reclaimed  shall  in  no  case 
exceed  tlie  benefit. 

The  fourteenth  section  provides  "that  the  president  and 
directors  of  the  said  company  shall,  within  one  year  after  the 
reclaiming  of  said  lands  shall  have  been  completed,  declare 
and  make  such  dividends  as  they  think  prudent  and  proper 
of  the  net  proceeds  thereof,  and  sh-dl  in  like  manner  annually 
thereafter  declare  and  make  such  dividends,  and  pay  the  same 
to  the  stockholders  of  the  said  company  in  proportion  to  the 
amouMt  of  shares  held  by  them  respectively,  as  they  may 
deem  prudent  and  proper." 

The  proceedings  taken  under  legislative  authority  to  im- 
pose assessments  upon  lands,  which  have  hitherto  received 
judicial  sanction  ixi  this  state,  are  the  following : 

1.  Assessments  for  general  taxes  for  the  support  of  govern- 
ment. 

2.  Assessments  laid  for  street  improvements  and  sewers, 
under  powers  committed  to  local  governments,  in  which  the 
imposition  must  be  limited  to  the. supposed  benefit  conferred. 
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3.  Assessments  under  the  Meadow  act,  where  the  proceed- 
ings are  instituted  and  conducted  by  the  owners  of  the  lands 
to  be  improved. 

4.  Assessments  made  under  the  Meadow  act,  where  the  im- 
provements are  made  under  the  direction  of  the  geological 
board,  but  the  proceedings  must  be  instituted  on  the  petition 
of  at  least  five  of  the  land-owners. 

In  the  two  last-mentioned  instances  the  entire  cost  of  the 
work,  without  regard  to  the  resulting  benefits,  is  lawfully 
imposed  upon  the  lands  to  be  drained.  These  cases  constitute 
a  class  by  themselves,  to  which  the  rule  in  Agens'  case  has  no 
application.  In  that  case  the  project  was  a  public  one,  from 
the  execution  of  which  a  benefit  was  derived  by  the  public  as 
well  as  by  individual  citizens,  while  in  these  cases  of  meadow 
drainage  the  benefit  is  presumed  to  be  entirely  private,  and 
none  of  it  is,  therefore,  chargeable  to  the  public.  In  the  mat- 
ter of  drainage  along  Pequest  river,  12  Vi'oom  175. 

In  Pequest  Drainage  Case,  12  V7'oom  181,  the  Chief  Jus- 
tice says  "  that  the  entire  system  of  meadow  drainage  must 
rest  on  the  foundation  of  inveterate  usage,  and  from  its 
nature,  therefore,  is  not  susceptible  of  essential  modification." 

In  Pequest  Case,  12  Vroom  175,  and  Tidewater  Company  v. 
Coster,  3  C.  E.  Green  518,  the  distinction  is  clearly  drawn 
between  meadow  drainage  for  the  exclusive  benefit  of  the 
owners,  to  be  done  at  their  sole  expense,  and  drainage  under- 
taken by  the  public  primarily  as  a  matter  of  public  concern, 
in  which  case  the  assessment  upon  land-owners  must  be 
limited  to  benefits  imparted. 

The  act  which  gives  rise  to  this  contention  diiffers  from  the 
Meadow  act  in  the  material  respect  that  there  the  work  is 
promoted  exclusively  for  the  benefit  of  the  land-owners,  and 
cannot  be  undertaken  except  upon  application  of  some  of  the 
land-owners  to  be  aifected  by  it.  Here  an  artificial  person 
created  by  the  act,  having  no  interest  in  the  scheme,  other 
than  what  it  can  make  out  of  its  execution,  is  vested  with  full 
power  to  initiate  the  proceedings  without  the  consent  of  those 
most  deeply  concerned  in  it.     It  is  an  intervention  by  the 
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state,  through  the  exercise  of  its  power  to  tax,  and  its  eminent 
domain,  to  be  justified  only  by  public  necessity  or  conveni- 
ence. 

.Such  was  held  to  be  the  character  of  the  proceeding  under 
an  act  similar,  in  some  respects,  to  this  in  Tidewater  Case,  3 
C.  E.  Green  518.  There  the  salutary  rule  was  applied  that 
the  act  was  void  in  that  it  did  not  limit  the  assessment  to  be 
imposed  to  the  extent  of  the  benefits  conferred  on  the  land- 
owner. 

While  this  scheme  for  reclamation  of  the  prosecutors'  lands 
is  clearly  included  in  that  class  of  cases  to  which  this  rule,  with 
regard  to  the  amount  of  tbe  assessment,  is  applicable,  it  con- 
tains peculiar  features  which  make  it  an  advanced  step  in 
legislation  in  this  state. 

The  land-owners  have  no  voice  in  determining  whether  the 
work  shall  be  promoted,  and  no  control  over  its  execution. 
The  legislature  has  not  declared  that  these  lands,  or  any  of 
them,  shall  be  drained,  and  constituted  agencies  upon  which 
shall  fall  the  duty  of  performing  the  work,  nor  has  it  com- 
mitted to  any  local  government  the  power  to  decide,  as  in 
municipal  improvements,  that  the  work  shall  be  done. 
Whether  any  of  the  lands  within  the  designated  area  shall  be 
reclaimed,  and  what  part  or  proportion  of  them,  is  left  by  the 
act  to  the  election  of  the  company  thereby  created.  To  this 
is  superadded  the  authority  to  the  company  to  make  annual 
dividends  out  of  the  profits  of  the  scheme,  which  will  un- 
questionably be  the  primary  object  in  enforcing  it. 

The  construction  of  sewers  and  the  paving  of  streets  are 
committed  to  municipal  bodies,  or  political  districts  entrusted 
with  certain  powers  of  local  government,  controlled  and 
directed  by  persons  presumably  actuated  by  a  desire  to  pro- 
mote the  public  and  not  their  own  private  interest.  Here  a 
private  company  selects  the  lands  upon  which  it  will  operate, 
impelled  by  the  single  incentive  of  making  dividends  for  its 
stockholders.  In  appropriating  private  property,  under  the 
state's  right  of  eminent  domain,  for  railroads  and  canals,  com- 
pensation must  be  first  made  to  the  land-owner.     The  lands 
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taken  must  be  paid  for.  But  here  a  license  is  given  to  a  pri- 
vate corporation  to  elect  whether  it  will  improve  the  lands  of 
certain  citizens,  without  their  consent,  and  to  charge  them  with 
the  value  of  benefits  supposed  to  be  imparted  to  such  lands. 
It  is  true  that  a  check  is  imposed  on  the  com|>any  in  requiring 
the  consent  of  the  commission,  appointed  under  the  act,  to  the 
contract  and  the  contract  price,  but  nevertheless  the  company- 
is  the  actor,  and  such  lands  only  can  be  drained  as  the  com- 
pany shall  offer  to  reclaim.  If  this  act  is  within  the  sphere 
of  sound  legislation,  it  may  be  extended  to  any  other  lands  in 
the  state  with  respect  to  any  other  class  of  improvements 
deemed  by  the  legislature  to  partake  of  a  public  character. 
Thus,  practically,  there  would  be  no  limit  to  the  extent  and 
variety  of  corporation  devices  for  improving  the  lands  of 
others,  which  would  stand  upon  the  statute-book  a  perpetual 
menace  to  the  security  of  the  titles  by  which  lands  in  this  state 
are  presumed  to  be  held. 

The  right  to  assess  lands  for  supposed  benefits  conferred 
upon  them  has  been  so  pernicious  in  its  effect  that  it  should  be 
held  strictly  within  the  limits  hitherto  recognized  by  the  ad- 
judications. 

The  march  of  such  improvement  is  marked  by  the  bank- 
ruptcy of  cities  and  the  confiscation  of  individual  property. 
Lands  taken  under  legislative  authority  for  water- works  and 
mill  sites,  and  purposes  of  a  kindred  character,  must  be  paid 
for  before  the  owner  can  be  deprived  of  them. 

The  doctrine  of  compensation  to  the  owner  through  an  in- 
crease of  value  supposed  to  be  impressed  upon  his  property, 
has  hitherto  been  restricted  to  the  case  of  sewers  and  street 
improvements.  Within  that  limit  the  rule  has  its  foundation 
in  repeated  judicial  recognition  rather  than  in  sound  reason. 

The  case  submitted  is  novel  and  within  none  of  the  recog- 
nized classes.  The  peculiarities  pointed  out  impress  this  pro- 
ject so  clearly  with  the  «haracter  of  a  private  venture  for  pri- 
vate emolument,  that  the  act  must  be  pronounced  to  be  in 
contravention  of  constitutional  restraints. 
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In  another  material  respect  this  charter  grants  a  wider 
power  than  that  contained  in  the  Tidewater  act. 

On  the  18th  of  September,  1870,  the  commissioners  con- 
tracted with  said  defendant  company  to  drain  six  thousand 
three  imndred  and  seventy- five  acres  of  land  for  the  sum  of 
$860,625,  being  at  the  rate  of  $135  per  acre. 

This  sum  may  be  assessed  upon  the  said  lands  after  the  re- 
claiming of  the  lands,  or  before  the  work  of  reclamation  is 
finished,  if  the  commissioners  deem  it  proper  to  do  so.  In 
addition  to  this  the  annual  cost  of  maintaining  and  perfecting 
said  system  of  drainage  by  said  company  is  to  be  assessed  by 
said  commissioners  annually  on  said  lands,  and  paid  to  the 
company. 

The  only  limitation  provided  is  "  that  the  amount  of  tax 
assessed  on  the  said  lands  so  reclaimed  shall  in  no  case  exceed 
the  benefit." 

It  is  manifest  that  the  system  of  drainage  contemplated  by 
this  act  will  involve  not  only  the  outlay  of  this  large  sum  of 
money  in  its  original  construction,  but  to  make  it  effective  and 
maintain  it  will  require  large  annual  expenditures.  Time 
alone  can  prove  the  efficiency  of  the  system.  That  which 
promises  to  be  a  success  may  prove  to  be  abortive  and  lead  to 
the  necessity  for  a  new  outlay  for  construction,  or  the  total 
abandonment  of  the  scheme. 

For  such  a  contingency  the  act  provides  no  security  to  the 
land-owner  against  illegal  assessment,  and  is  obnoxious  to  the 
objection  which  arrested  the  execution  of  the  tidewater  plan. 

The  act,  after  providing  for  the  laying  and  collection  of  an 
original  assessment  for  the  entire  cost  of  the  system,  author- 
izes annual  assessments  for  work  annually  bestowed  upon  it 
thereafter,  without  the  restriction  that  the.  aggregate  of  assess- 
ments shall  not  exceed  the  benefits  derived  by  the  land- 
owners. The  limitation  is  that  in  no  case  shall  the  tax  exceed 
the  benefit.  After  the  original  cost  has  been  charged  upon  the 
lands  and  paid,  a  further  assessment  for  the  work  of  a  subse- 
quent year  might  be  imposed  to  the  extent  of  the  benefit  im- 
parted by  that  work,  although  the  two  assessments  together 
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exceeded  the  benefit.  So  long  as  the  amount  levied  from  the 
land-owner  is  not  greater  than  the  benefit  flowing  from  the 
work  done  since  the  next  preceding  assessment,  there  is  no 
violation  of  the  provision  that  the  tax  in  no  case  shall  exceed 
the  benefit.  This  objection  is  not  met  by  saying  that  the 
courts  should  not  declare  the  law  to  be  unconstitutional,  but 
that  the  remedy  will  be  to  stay  the  collection  of  any  assess- 
ment after  the  limit  of  the  benefit  has  been  reached. 

No  means  are  provided  for  liquidating  the  cost  of  maintain- 
ing and  perfecting  the  drainage  system  from  year  to  year  except 
the  right  to  assess.  If,  after  tlie  prosecutors  have  been  prac- 
tically deprived  of  their  possessions  by  the  enforced  payment 
at  the  rate  of  $135  per  acre  for  having  them  improved,  they 
refuse  at  any  time  afterwards  to  submit  to  the  annual  exactions 
of  the  grasping  hand  of  this  speculative  device,  the  drainage 
would  be  abandoned  and  they  would  be  remediless.  Thus 
their  condition  would  be  worse  thau  if  their  lands  had  beeo 
confiscated  in  the  first  instance.  It  cannot  justly  be  presumed 
that  the  aggregated  expenses  for  years  will  not  exceed  the 
benefits.  If  they  do,  no  funds  are  provided  to  prevent  the 
system  from  falling  into  decay.  It  is  apparent  that  damages 
to  such  a  comprehensive  system  of  reclamation,  through  the 
action  of  the  elements,  the  defects  of  imperfect  construction, 
and  mistakes  in  the  plans  adopted  must  lead  to  very  heavy 
expenditures.  The  legislative  scheme  is  imperfect;  it  enables 
the  promoters  to  abandon  the  enterprise  and  permit  the  work 
to  become  absolutely  futile  after  they  have  constrained  the 
land-owners  unwillingly  to  pay  for  it. 

It  is  indisputable  that  where  the  legislature  has  organized  a 
special  body  for  a  specific  public  work,  the  cost  of  which  is  to 
be  raised  in  a  manner  expressly  pointed  out,  and  that  manner 
is  found  to  be  unconstitutional,  and  no  other  lawful  means  of 
defraying  the  expenses  exist,  the  right  of  the  body  to  act  fails 
and  its  proceedings  will  be  set  aside.  State,  Ly decker,  pros., 
V.  Englewood,  12  Vroom  154;  State,  Gaines,  pros.,  v.  Hudson 
Comm'rs,  8  Vroom  12;  State,  McClosky,  pi'os.,  v.  Chamberlin, 
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8  Vroom  388 ;  Coster  v.  Tidewater  Company,  3  C.  E.  Green 
518. 

The  right  to  make  the  successive  assessments  is  expressly 
given  in  this  case,  without  the  essential  limitation  upon  the 
accumulated  burden  which  may  fall  on  the  land-owner.  This 
is  not  a  legal  mode  of  defraying  the  expenses.  No  legal  mode 
being  provided,  the  act  cannot  be  upheld. 

The  contract  certified  into  this  court  was  executed  in  1871. 
Its  terms  and  conditions  were  adjusted  with  reference  to 
values  at  that  date.  No  work  has  yet  been  done  under  it. 
This  long  delay  should  be  regarded  as  such  a  neglect  to  com- 
ply with  the  terms  of  tlie  act  as  will  annul  the  bargain  with 
the  commissioners.  The  law  is  of  a  character  so  extraordinary 
and  confers  powers  so  susceptible  of  abuse  to  the  oppression 
of  land-owners,  that  in  applying  it  the  company  should  be 
held  to  the  strictest  responsibility.  If  the  validity  of  this 
charter  can  be  maintained,  it  seems  quite  clear  that  it  will  be 
the  duty  of  the  company  to  put  itself  in  a  condition  of  pecuni- 
ary responsibility  to  exercise  the  granted  privileges  by  requir- 
ing its  stockholders  to  pay  in  their  stock  subscriptions,  either 
in  cash  or  in  such  property  as  the  act  specifies,  taken  at  its 
fair  actual  valuation.  The  legislature  could  not  have  intended 
that  an  irresponsible  body,  without  the  pecuniary  ability  to 
execute  the  work,  should  be  permitted  to  put  the  provisions 
of  this  act  into  operation.  Its  capital  stock  is  not  to  be  less 
than  $1,000,000. 

Mere  liability  to  pay  instalments  on  the  shares  should  not 
be  deemed  an  adequate  protection  to  land-owners ;  the  share- 
holders may  be  insolvent. 

To  entitle  a  contract  to  approval,  the  company  must  first 
establish  itself  in  the  position  contemplated  by  the  act. 

The  proceedings  certified  should,  in  my  opinion,  be  set  aside. 
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STATE,   EX   EEL.   WILLIAM   MACFAKLAND,   v.   BOAKD   OF 
EDUCATION  OF  GLOUCESTER  CITY. 

In  controversies  arising  in  Gloucester  City  under  the  school  law,  the 
appeal  is  to  be  made  to  the  county  and  not  to  the  city  superintendent 
of  schools. 


On  mandamus. 

Argued  at  November  Term,  1882,  before  Justices  Depue 
and  Van  Syckel. 

For  the  relator,  M.  H.  Stratton. 

I.  It  is  admitted  that  the  relator  was  employed  by  re- 
spondents as  teacher  for  the  full  school  year;  that  Jie  was 
dismissed  before  that  time  expired ;  that  he  appealed  to  the 
county  superintendent,  and  that  he  decided  that  he  had  been 
removed  "  without  good  cause."  ' 

This  is  precisely  the  state  of  things  contemplated  by  sec- 
tion 46  of  the  School  law,  {Rev.,  p.  1078,)  and,  by  virtue  of 
that  section,  they  are  "  entitled  to  compensation  for  the  full 
time  for  which  the  contract  was  made." 

The  fact  that  the  contract  was  made  with  a  "  Board  of 
Education"  makes  no  difference.  The  board  of  education 
of  Gloucester  City  is  composed  of  the  trustees  of  two  school 
districts,  and  there  is  nothing  in  the  act  incorporating  the 
board  that  deprives  teachers  employed  by  the  board  of  the 
right  of  appeal  conferred  by  this  statute. 

The  statute  makes  no  exception  of  teachers  employed  in 
cities,  and  under  the  supervision  of  city  superintendents. 
Section  28  refers  all  controversies  arising  under  the  School 
law  to  the  county  superintendent  in  the  first  instance ;  and 
the  fact  that  city  superintendents  are  referred  to  in  the  two 
succeeding  sections,  would  seem  to  indicate  that  the  legisla- 
ture intended  to  make  no  exception. 
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II.  The  county  superiutendent  is  obviously  the  proper 
officer  to  decide  such  appeals.  He  is  appointed  by  the  state 
board  of  education,  independent  of  merely  local  prejudices, 
presumably  impartial.  In  this  case  the  county  superintend- 
ent certifies  to  his  personal  knowledge  of  the  facts  involved, 
and  to  the  fact  that  he  made  his  decision  after  a  hearing,  with 
notice  to  respondents. 

To  put  the  city  superintendent  in  his  place  would  be,  in 
this  case  and  in  all  similar  cases,  to  force  an  appeal  from-  a 
boajd  to  the  creature  of  the  board — from  the  appointing 
power  to  the  appointee — removable  at  will  and,  if  necessary, 
pending  the  appeal. 

Nothing  but  the  most  imperious  necessity  would  justify 
such  a  rule. 

III.  The  statement  in  the  proviso  of  section  20  of  the 
School  law,  that  the  city  superintendent  has  the  supervision 
of  the  schools  in  his  city,  furnishes  no  foundation  for  any 
such  rule  as  asked  for  by  the  respondents ;  for — 

(1.)  A  proviso  is,  in  its  nature,  an  exception  to  the  affirma- 
tive provisions  of  the  section  of  the  statute  to  which  it  is  ap- 
pended. The  section  here  provides  for  the  salary  of  the 
county  superintendent,  and  the  meaning  of  the  proviso  is  that 
as  under  the  circumstances  the  children  are  not  counted  in  de- 
termining the  salary  of  the  county  superintendent,  that  officer 
shall  be  relieved  of  the  burden  of  the  supervision  of  the 
schools.  The  word  "  otherwise  "  shows  that  this  is  the  proper 
construction.  If  it  were  not  for  this  proviso  the  county 
superintendent  would  not  be  so  relieved,  the  non-counting  of 
the  children  notwithstanding.  The  salary  of  an  officer  is  the 
result,  not  the  cause  of  his  service.  And  the  fact  that  the 
salary  is  withheld  from  the  county  superintendent  and  not 
<!onferred  upon  the  city  superintendent,  shows  still  further 
that  the  former  officer  only  was  here  provided  for. 

(2.)  And  if  this  were  not  so — if  this  proviso  were  construed 
into  a  substantive,  affirmative  grant  of  power  to  the  city  super- 
intendent— it  would  not  support  the  rule  contended  for. 

County  superintendents  constitute  a  class  with  duties  and 
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privileges  fixed  by  law.  City  superintendents  do  not — there 
tire  hardly  two  alike.  And  in  any  case  the  city  superintend- 
ent under  discussion  is  sui  generis.  His  duties  are  prescribed 
and  pay  fixed  by  the  board  that  employs  him. 

And  under  no  circumstances,  it  is  submitted,  can  "  super- 
vision of  schools "  now  be  construed  to  include  the  deciding, 
on  appeal,  of  the  question  whether  a  board  acted  justly  or  un- 
justly, long  ago,  with  reference  to  teachers  now  employed  in 
other  counties. 

For  the  defendants,  S.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  relator  was  employed  as  a  teacher 
in  Gloucester  City  under  section  7  of  the  act  of  1868,  {Famph. 
L.,  p.  499,)  for  one  year  from  September,  1881,  at  $1000  per 
annum,  payable  in  ten  equal  monthly  payments. 

The  relator,  for  alleged  disobedience  to  the  instructions  of 
the  city  superintendent  of  schools,  was  dismissed  on  the  3d 
of  January,  1882. 

The  relator  appealed  to  the  county  superintendent,  who  re- 
versed the  order  of  dismissal.  From  this  decision  no  appeal 
has  been  taken  to  the  state  superintendent ;  the  order  of  the 
county  superintendent  stands  unreversed. 

The  relator  asks  for  a  mandamus  to  compel  payment  of  the 
amount  due  to  him  for  salary. 

The  question  upon  which  the  case  turns  is  whether  the  ap- 
peal should  have  been  taken  to  the  city  or  the  county  superin- 
tendent. 

The  charter  of  Gloucester  City  {Pamph.  L.  1868,  p.  499,) 
establishes  a  board  of  education  for  said  city.  By  the  seventh 
section  it  is  enacted,  "  that  the  said  board  of  education  shall 
have  power,  from  time  to  time,  to  appoint  a  city  superintend- 
ent of  public  schools  of  said  Gloucester  City,  and  such  other 
officers  and  agents  as  they  may  deem  necessary  for  the  proper 
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maintenance  of  the  pniblic  schools  of  said  city,  prescribe  their 
duties  and  fix  their  compensation,  which  appointment  shall 
continue  during  the  pleasure  of  the  board  of  education  and  no 
longer." 

The  charter  vests  in  the  board  of  education  the  power  to 
determine  the  amount  of  tax  to  be  raised  in  said  city  each 
year  for  school  purposes,  the  right  to  purchase  land  and  erect 
school  buildings  thereon,  and  authority  to  mortgage  the  same. 
The  bestowal  of  these  powers  shows  that  it  was  the  purpose 
of  the  charter  to  substitute,  in  the  city,  the  board  of  education 
for  the  board  of  trustees  elected  in  school  districts  under  the 
general  law.  A  board  of  trustees  cannot  be  elected  in  said 
city,  otherwise  a  conflict  of  authority  would  arise.  The  right 
of  the  board  of  education  to  employ  teachers  flows  from  the 
fact  that  the  duty  is  cast  upon  them  to  act  in  the  stead  of 
trustees,  and  not  from  the  seventh  section  of  the  city  charter. 
Teachers  are  not  included  among  the  officers  to  be  appointed 
under  that  section,  and  if  they  were,  the  board  would  be  sub- 
ject to  supervision  in  the  exercise  of  its  power  to  dismiss 
them. 

The  School  law  provides  for  the  appointment  of  a  state 
superintendent  of  public  instruction,  who  shall  be  the  general 
adviser  and  assistant  of  the  county  superintendents,  and  for 
the  appointment  of  a  county  superintendent  in  each  county. 
Bev.,  p.  1072,  §§  9,  19. 

Section  20  provides  "  that  in  case  any  city  shall  have  a 
city  superintendent  of  schools,  who  is  not  also  the  county 
superintendent,  the  children  belonging  to  such  city  shall  not 
be  counted  in  determining  the  salary  of  the  county  superin- 
tendent, and  the  supervision  of  the  schools  of  said  city,  which 
would  otherwise  belong  to  the  county  superintendent,  shall 
devolve  upon  the  city  superintendent." 

That  this  does  not  invest  the  city  superintendent  in  the  stead 
of  the  county  superintendent  with  power  to  hear  appeals  in 
controversies  arising  within  the  city  under  t4ie  School  law,  is 
manifest  from  section  28. 

That  section  provides  that  in  all  controversies  arising  under 
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the  School  law  the  opinion  and  advice  of  the  county  superin- 
tendent shall  first  be  sought,  and  from  him  appeal  may  be 
made,  if  necessary,  to  the  state  superintendent  of  public  in- 
struction. The  appeal  is  to  be  made  first  and  in  all  cases  to 
the  county  superintendent,  and  thence  to  the  state  superin- 
tendent ;  no  exception  is  made  in  favor  of  municipal  bodies 
having  a  city  superintendent. 

That  no  such  exception  was  contemplated  by  the  draftsman 
of  the  law  appears  from  the  fact  that  the  city  superintendent 
is  mentioned  in  the  two  sections  next  following  the  twenty- 
eighth,  and  that  in  section  46  it  is  provided,  "  in  case  of  the 
dismissal  of  any  teacher  before  the  expiration  of  any  contract 
entered  into  between  such  teacher  and  trustees,  the  teacher 
shall  have  the  right  of  appeal  to  the  county  superintendent, 
and  if  the  county  superintendent  shall  decide  that  the  removal 
was  made  without  good  cause,'  said  teacher  shall  be  entitled  to 
compensation  for  the  full  time  for  which  the  contract  was 
made,  but  it  shall  be  optional  with  the  trustees  whether  he  or 
she  shall  or  shall  not  teach  for  the  unexpired  term." 

The  fact,  also,  that  no  appeal  is  provided  for  from  a  city 
superintendent  to  the  state  superintendent,  furnishes  further 
evidence  that  it  was  not  intended  to  change  the  course  of  aj)- 
peal,  or  to  narrow  the  power  of  the  county  superintendent  in 
this  respect. 

A  mandamus  should  issue  as  prayed  for,  to  enforce  payment 
to  the  relator  for  services  since  January  31st,  1882 


STATE,    WILLIAM    A.    EIGHTER,    PEOSECUTOE,   v.   MAYOR 
AND  COMMON  COUNCIL  OF  THE  CITY  OF  NEWARK. 

1.  Where  an  assessment  was  set  aside  because  the  provision  in  the 
charter  of  the  city  of  Newark  for  making  assessments  was  unconstitu- 
tional, a  new  assessment  can  be  made. 

2.  An  assessment  for  paving  imposed  upon  the  city  more  than  one-half 
of  the  cost  as  the  amount  above  the  peculiar  benefits  to  property. 

^        Held,  that  no  property-owner  assessed  could  complain  of  irregularity 
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in  the  assessment,  or  that  some  persons  were  improperly  omitted,  un- 
less he  showed  either  that  Ije  was  assessed  more  than  the  peculiar 
benefits  to  his  property,  or  that  a  proper  assessment  would  place  upon 
property  all  the  cost  of  the  improvement,  and  shift  a  portion  of  liis 
assessment  to  other  property. 


On  certiorari. 

This  writ  brings  up  an  assessment  of  the  costs  and  expenses 
of  paving  a  section  of  Mount  Prospect  avenue,  from  Bloom^ 
field  avenue  to  Hillside  avenue,  in  the  city  of  Newark 
together  with  the  ordinances  and  proceedings  touching  said 
assessments. 

Argued  at  November  Term,  1882,  before  Justices  Reed 
and  Magie. 

For  the  prosecutor,  A.  Q.  Keasbey. 

For  the  defendants,  H.  Young. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  reason  filed  in  this  certiorari  proceed- 
ing is  general,  that  the  improvement  was  made  without 
authority,  and  the  first  specific  objection  is  found  in  the  second 
reason,  which  states  the  position  of  the  prosecutor  as  follows : 
That  one  assessment  having  been  made  in  1873,  for  the  costs 
and  expenses  of  said  improvement,  pursuant  to  the  provisions 
of  the  statute  in  existence  at  the  time  when  the  said  improve- 
ment was  made,  and  that  assessment  having  been  set  aside  by 
this  court  as  void,  it  is  not  competent  to  make  a  new  assess- 
ment by  other  methods. 

It  is  true  that  the  charter  of  the  city  of  Newark  in  exist- 
ence at  the  time  of  the  ordering  and  execution  of  this  im- 
provement, and  the  making  of  the  original  assessment,  did 
not  contain  any  provision  for  a  constitutional  method  of 
assessment.  It  provided  for  an  assessment,  but  by  reason  of 
a  failure  to  limit  the  amount  which  should  be  imposed  upon 
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a  land-owner  to  his  actual  benefits  derived  from  the  imp^o^'e- 
ment,  such  provision  was  nugatory.  Upon  this  ground  the 
assessment  was  vacated  by  this  court.  The  act  of  1875, 
(Pamph.  L.,  p.  251,)  which  provides  that  commissioners  to 
assess  damages  and  benefits  in  Newark  siiall  be  appointed  by 
the  Circuit  Court,  provides  also  (section  7)  that  in  order  to 
provide  for  the  payment  of  the  costs,  damages  and  expenses 
of  any  improvement,  or  any  part  thereof,  the  assa'^sment  for 
which  may  have  been  or  may  be  hereafter  vacated  or  set 
aside,  either  in  whole  or  in  part,  by  the  Supreme  Court,  an 
assessment  shall  be  made  and  levied  or  collected  in  accord- 
ance with  the  provisions  of  this  act.  The  commissionei's  who 
made  this  assessment  were  appointed  by  the  Circuit  Court  of 
Essex  county,  and  the  power  to  make  an  assessment  for  this 
improvement,  the  former  assessment  for  which  this  court  had 
set  aside,  is,  as  is  perceived,  expressly  given  by  the  preceding 
section  in  the  act  of  1875.  The  point  made  by  the  counsel 
for  the  prosecutors  is  that  the  power  to  make  an  assessment 
was  spent  when  the  original  assessment  was  made  and  set 
aside — that  it  is  not  competent  for  the  legislature  to  impose  an 
assessment  now,  when  by  the  act  under  which  the  work  was 
done  no  constitutional  provision,  \yhich  means  that  no  pro- 
vision at  all,  was  made  for  an  assessment. 

The  question  which  this  contention  raises  is,  however,  not 
open  to  investigation  as  novel.  In  the  case. of  State  v.  Coun- 
cil of  Newark,  1  Vroom  303,  an  assessment  was  set  aside  for 
irregularities  in  passing  the  ordinance.  An  act  {Pamph.  L. 
1868,  p.  1002,)  provided  for  a  new  assessment.  The  new  as- 
sessment was  brought  into  this  court,  and  one  of  the  reasons 
urged  against  its  validity  was  that  the  legislature  could  not 
empower  the  city  of  Xewark  to  make  an  assessment  after  this 
court  had  set  aside  another  assessment  for  the  same  improve- 
ment. This  objection  was  overruled  by  this  court  in  the  case 
of  State,  ex  rel.  Boyle,  v.  Newark,  5  Vroom  236.  Justice  Dal- 
rimple  said :  "  It  must  be  borne  in  mind  that  the  act  does 
not  revive  or  attempt  to  render  valid  the  assessment  which 
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this  court  has  declared  illegal  aud  set  aside.  It  simply  orders 
a  new  and  independent  assessment  to  be  made  to  collect 
moneys  which  the  city  had  expended  for  the  benefit  of  tlie 
prosecutor  and  others." 

It  is  true  that  a  distinction  exists  between  the  assessment 
in  that  case  and  in  this,  so  far  as  that  assessment  was  regarded 
by  the  court.  The  assessment  was  not  vacated  because  there 
was  no  constitutional  method  of  making  any  assessment,  but 
on  the  ground  that  the  proceedings  taken  to  make  it  were 
irregular. 

But  the  principle  upon  which  the  court  placed  its  conclu- 
sion in  that  case  applies  to  this,  namely,  the  power  of  the 
legislature  to  order  an  assessment  to  compensate  a  munici- 
pality for  money  by  it  spent  for.  the  benefit  of  property. 

But  tlie  features  of  the  present  case  are  found  existing  in  the 
case  of  8tate,  Watrous,  pros.,  v.  City  of  Elizabeth,  11  Vroom 
278.  An  assessment  iiad  been  made  which  was  void  by  rea- 
son of  an  unconstitutional  provision  in  the  charter.  It  was 
set  aside.  By  a  subsequent  act  the  city  acquired  power  to 
make  a  second  assessment  on  the  first  being  vacated  for  irregu- 
larity. It  was  held  that  the  second  assessment  was  valid. 
After  that  decision  the  present  contention  cannot  be  considered 
open  for  further  consideratioM  here. 

The  third  reason  raises  an  objection  that  the  report  should 
have  set  forth  the  fact  that  an  assessment  was  made  by  the 
city  surveyor  in  1873,  and  that  it  had  been  set  aside  by  this 
court.  But  the  fact  that  such  an  assessment  had  been 
made  and  vacated  is  not  a  jurisdictional  fact  which  must  exist 
before  any  commissioners  can  be  appointed,  under  the  act  of 

1875,  to  make  an  assessment.  The  same  power  exists  whether 
there  has  or  has  not  been  a  previous  assessment  vacated,  and 
therefore,  upon  the  face  of  the  report,  no  irregularity  exists 
by  reason  of  an  omission  of  this  statement. 

The  third  reason  is  that  there  is  no  evidence  in  the  report 
that  the  commissioners  regarded  the  provisions  of  the  act  of 

1876,  entitled  "An  act  concerning  assessments  in  cities," 
{Rev.,  p.  713,)  but  that  their  assessments  are  rnade  at  a  uni- 
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form  rate  per  linear  foot  along  the  whole  line  of  the  street 
paved,  without  reference  to  the  situation  and  use  of  the  lots, 
and  that  each  lot  of  the  prosecutor  is  assessed  for  more  than 
it  is  benefited. 

The  act  of  1876  provides  for  an  assessment  upon  the  land 
and  real  estate  benefited.  The  same  shall  be  made  and  as- 
sessed upon  the  several  lots  or  parcels  of  land  benefited  by 
said  improvement  in  proportion  to  the  benefit  received  by 
each  one  of  said  lots  or  parcels  of  land,  and  no  lot  or  parcel 
shall  be  assessed  more  than  it  is  benefited. 

The  report  of  the  commissioners  follows  the  language  of 
this  statute  as  well  as  the  provision  in  the  act  of  1875, 
namely,  that  it  was  assessed  upon  all  the  lands  peculiarly- 
benefited  thereby.  Upon  the  face  of  the  report,  therefore, 
the  facts  upon  which  this  reason  is  based  do  not  exist,  but  the 
assertion  is  that  every  statutory  requirement  was  executed  by 
the  commission.  It  requires  clear  proof  to  overcome  the  force 
of  this  report. 

The  length  of  the  line  upon  the  property  fronting  upon 
which  this  assessment  was  imposed  is  two  thousand  and  forty- 
one  feet.  Of  this  distance  the  property  of  Mr.  Righter  fronts 
one  thousand  two  hundred  and  eighty-one  feet.  The  whole 
amount  assessed  is  842,165.  Of  this,  $19,530  is  assessed  upon 
the  property,  and  §22,635.18  upon  the  city  of  Newark.  The 
assessments  seem  to  have  been  made  upon  the  notion  that  all 
the  property  was  benefited  equally,  and  that  the  benefit  was 
proportionate  to  the  frontage.  So  far  as  Mr.  Righter's  prop- 
erty is  involved,  I  do  know  that  this  method  was  not  as  likely 
to  reach  the  actual  benefit  as  any  other.  At  any  rate,  a  front- 
age assessment  is  not  necessarilv  invalid  even  under  the  con- 
stitutional rule. 

But  when  it  appears  that  property  in  present  use,  as  the  site 
of  existing  residences,  is  assessed  at  the  same  rate  per  foot  as 
Mr.  Righter's  property,  it  seems  clear  that  there  is  an  in- 
equality in  the  assessment.  The  property  of  the  prosecutor  is 
in  use  as  a  quarry.  Its  present  value  is  largely  derived  from 
its  present  use. 
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It  has  a  future  use,  when  the  stone  shall  be  exhausted,  as 
a  site  for  buildings.  There  is  a  belt  of  land  along  the  street, 
unquarried,  upon  which  buildings  might  now  be  erected,  but 
it  is  apparent  that  while  this  land  is  needed  as  a  place  for  the 
deposit  of  the  quarried  stone,  it  is  not  likely  to  be  so  used. 
It  is  equally  apparent  that  from  the  general  use  of  the  tract, 
and  from  the  fact  that  the  lots  would,  after  running  back  one 
hundred  and  twenty-five  or  one  hundred  and  fifty  feet,  reach 
the  deep  pits  left  by  tl'ie  operators  in  the  quarry,  that  its  pres- 
ent value  as  building  lots  is  not  so  great  as  it  would  other- 
wise be  if  no  quarry  existed.  Now,  it  cannot  be  said  that  a 
paved  street  is  as  valuable  to  a  lot  upon  which  no  house  is 
likely  to  be  placed  for  years,  as  to  a  lot  upon  which  a  residence 
is  already  placed,  nor  to  a  lot  with  an  insignificant  house 
upon  it  as  to  one  with  a  handsome  structure.  Fromi  the  fact 
that  it  appears  that  this  property  is  assessed  at  the  same  rate 
as  property  in  present  use  as  habitations,  or  at  present  salable 
as  sites  for  handsome  residences,  I  think  it  results  that  there 
was  inequality  in  the  assessment. 

But  is  the  prosecutor  in  a  position  to  complain?  Had  the 
whole  amount  of  the  expense  been  placed  upon  property,  this 
unequal  assessment  would  place  the  prosecutor  in  a  position 
to  attack  it  successfully,  because  a  proper  re-adjustment  would 
result  in  relieving  him  from  a  portion  of  his  burden.  Where, 
however,  a  surplus  representing  the  amount  of  the  assessment 
above  the  benefits  is  placed  upon  the  city,  another  question 
arises,  and  that  is  whether  the  inequality  results  from  the  in- 
sufficient assessment  of  the  other  property  or  the  excessive  as- 
sessment of  the  proj)erty  of  the  prosecutor. 

He  cannot  complain  of  the  inadequate  assessment  of  his 
neighbor  unless  it  peculiarly  aifects  him.  It  could  affect  him 
only  if  by  placing  a  proper  assessment  upon  all  the  property 
that  should  be  assessed,  it  would  operate  to  place  upon  this 
property  all  tlie  assessment  made  against  the  city,  and  also 
[dace  upon  this  other  property  a  part  of  the  amount  assessed 
against  the  prosecutor  in  order  to  make  the  assessment  an 
equable  one.     Now,  while  I  think  inequality  appears,  and 
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I  may  say  here  that  I  also  think  it  appears  that  some  unas- 
sessed  properties  which  were  clearly  benefited  should  have  been 
included,  yet  I  do  not  see  how  an  increase  and  extension  of 
the  assessment  could  wipe  out  the  §22,635.18  assessment 
against  the  city.  I  do  not  think  that  this  result  from  a  proper^. 
assessment  is  contended  for  or  could  be  reasonably  appre- 
hended. The  prosecutor's  right  to  complain  must  rest  upon 
his  contention  that  his  property  was  assessed  more  than  it  was 
benefited.  It  was  assessed  about  S5  per  foot.  I  have  already 
alluded  to  the  general  character  of  this  property.  Along 
Prospect  avenue  there  is  a  tract  of  land  which  is  not  quar- 
ried. That  tract  is  about  one  hundred  and  twenty- five  feet 
wide,  varying  somewhat  at  different  places.  The  interior  of 
the  lot  is  quarried. 

The  quarry  will  become  exhausted,  the  pits  filled  up,  and 
the  whole  tract  will  eventually  be  valuable  building  sites. 
There  is  no  insurmountable  objection  to  the  use  of  the  laud 
along  the  street  for  residences  now,  but  it  is  not  adapted  for 
the  erection  of  fine  houses  because  of  the  shallowness  of  the 
lots. 

It  is  a  matter  of  great  difficulty  to  fix  the  increased  value 
of  such  land  arising  from  the  presence  of  a  paved  instead  of 
an  unpaved  street.  It  is  difficult  even  to  fix  the  increased 
value  of  an  improved  lot. 

How  soon  these  lots  will  be  marketable  is  not  evident. 
That  they  will  be  very  valuable  when  that  time  arrives  is  ap- 
parent from  the  fine  class  of  residences  in  the  vicinity.  The 
future  possibilities  of  the  tract  in  this  respect  are  without  doubt 
an  important  element  in  estimating  the  present  value  of  the 
lots. 

That  a  paved  street  is  a  matter  of  marketable  value  to  such 
property  is  apparent.  Mr.  Righter  himself  admits  that  it  is 
benefited,  but  he  thinks  not  more  than  half  the  amount  of 
the  assessment.  In  the  testimony  a  variety  of  opinions  are 
expressed  as  to  the  effect  of  the  paved  street  upon  it.  But 
there  is  very  little  in  the  testimony  except  the  description 
of  the  ground  itself  and  of  the  character  of  some  of  the  sur- 
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rounding  property  which  will  aid  us  in  arriving  at  the  benefit 
— at  how  much  more  the  property  would  bring  with  the  pave- 
ment than  without  it.  I  incline  to  the  opinion  that  the  prop- 
erty is  benefited  to  the  amount  of  the  assessment. 

More  than  one-half  of  the  cost  of  the  improvement,  as  we 
have  seen,  is  thrown  upon  the  city.  I  think  the  commission- 
ers acted  with  liberality  toward  the  property-owners,  and  that 
the  inequality  in  which  the  assessment  was  imposed  resulted 
in  placing  too  little  on  some  rather  than  too  much  upon  others. 

The  fifth  reason,  that  the  assessment  does  not  extend  to  all 
the  several  lots  or  parcels  of  land  benefited  by  the  said  im- 
provement, has  been  alluded  to  already  under  the  preceding 
reason.  That  such  failure  must  result  in  an  injury  to  the 
prosecutor,  and  that  an  assessment  of  such  lands  would  not 
relieve  him  till  the  whole  amount  now  assessed  to  the  city  was 
so  imposed,  is  its  answer. 

The  sixth  reason,  that  the  total  amount  assessed  exceeds  the 
aggregate  amount  of  benefits,  has  been  treated  already  in  hold- 
ing that  the  prosecutor's  assessment  did  not  exceed  his  bene- 
fits, and  the  other  assessments,  by  reason  of  inequality,  were 
still  lower. 

The  seventh  reason  is  that  by  an  act  of  1877  {Rev.,  p.  1360,) 
it  was  provided  that  all  re-assessments  for  street  improvement 
should  be  made  and  completed  within  two  years  from  the 
passage  of  said  act,  and  that  more  than  two  years  having  ex- 
pired, this  assessment  could  not  be  made  or  confirmed.  The 
act  is  one  providing  for  the  refunding  of  money  which  has 
been  or  may  be  paid  for  an  assessment  which  is  thereafter  set 
aside.  It  provides  that  the  money  need  not  be  refunded  until 
such  time  as  a  re-assessment  shall  have  been  made,  provided 
that  such  re-assessment,  if  the  first  is  already  set  aside,  shall 
be  made  within  two  years  from  the  passage  of  the  act.  The 
act  only  affects  the  refunding  of  moneys  which  any  property- 
owner  has  paid  under  the  vacated  assessment.  He  must  wait 
until  a  new  assessment  is  made,  unless  there  is  a  delay  of  two 
years.     If  there  is  such  delay  he  can  then  recover. 

The  eighth  reason  is  not  urged  upon  the  argument. 
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The  nintli  reason  is  that  the  improvement,  as  made,  was 
not  as  ordered  by  the  ordinance.  Instead  of  paving  Mount 
Prospect  avenue,  from  Bloomfield  to  Hillside  avenues,  only  a 
portion  of  that  section  of  the  street  was  paved.  It  appears 
that  previous  to  the  levying  of  the  present  assessment,  the 
part  of  this  section  which  was  originally  left  unpaved  by  the 
city  in  executing  this  improvement,  was  paved  by  the  owners 
along  the  line  of  the  street,  so  that  at  the  time  of  making  the 
assessment  the  work  was  executed  in  its  entirety. 

The  case  then  presents  this  aspect,  the  improvement,  so  far 
as  appears,  is  as  intended  by  the  ordinance.  A  part  only  has 
been  done  by  the  city,  and  a  part  by  private  parties.  Tiie 
assessment,  instead  of  being  for  the  cost  of  the  whole,  is  for 
the  cost  of  a  part.  Now,  unless  it  appears  that  the  method 
of  assessment  has  been  so  altered  by  this  as  to  throw  a  bur- 
den upon  this  prosecutor,  to  which,  had  the  assessment  been 
for  the  cost  of  the  entire  work,  he  would  not  have  been  sub- 
jected, I  do  not  see  how  he  can  complain.  Suppose,  at  the 
time  of  executing  the  work,  private  parties  had  stepped  in 
and  offered  to  do  half,  and  to  that  extent  relieve  the  city, 
would  the  city  then  be  bound  to  do  or  bound  to  advertise  for 
proposals  to  do  more  than  was  sufficient  to  complete  the 
work  as  provided  for  by  the  ordinance?  And  could  the 
persons  assessed  complain  because  they  were  assessed  for 
so  much  less  than  they  otherwise  would  have  been  ?  Clearly 
not,  unless  the  assessment  relieved  property-owners  on  account 
of  their  execution  of  the  work  in  part  as  a  private  enter- 
prise, from  assessment,  and  by  that  conduct  imposed  upon 
others  more  than  was  equitable.  And  then,  as  I  have 
already  observed,  it  must  appear  that  a  proper  assessment 
would  relieve  the  prosecutor,  and  not  merely  the  city,  from 
a  portion  of  the  levy. 

Another  objection,  which  is  not  within  any  of  the  reasons, 
is  that  the  report  of  the  commissioners  place,  the  assessment 
under  the  act  of  1876,  when  it  should  have  been  under  the 
law  of  1875.     Pamph.  L.,  p.  249.     If  this  objection  could  be 
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now  entertained  it  would  not  aid  the  plaintiff,  as  the  report 
sets  out  a  substantial  conformity  to  the  requirements  of  both 
acts. 

The  assessment  should  be  affirmed. 


STATE.  DANIEL  I.  AURYANSEN,  PEOSECUTOR,  v.  HACKEN- 
SACK IMPEOVEMENT  COMMISSION. 

1.  The  act  to  incorporate  the  Hackensack  Improvement  Commission, 
{Pamph.  L.  1868,  f).  564,)  and  supplement,  {Famph.  L.  1871,  p.  1510,) 
creates  a  political  corporation,  and  the  power  conferred  upon  the  com- 
missioners to  impose  a  tax  within  the  territorial  limits  of  the  commis- 
sion is  not  void  as  an  attempt  to  create  a  taxing  district  narrower  than 
a  politicfll.  district. 

2.  The  provision  that  said  tax  shall  be  imposed  only  upon  owners  of  real 
estate  over  the'value  of  $100  is  opposed  to  the  constitutional  rule  of 
uniformity,  and  was  abrogated  by  the  constitutional  amendment.  The 
amount  of  tax  imposed  upon  the  prosecutor  will  be  abated  to  the  extent 
of  the  difference  between  what  he  was  assessed  and  what  he  should 
hav€  oeen  assessed  under  the  general  tax  act. 


On  certiorari. 

This  writ  brings  up  a  tax  levied  by  the  assessor  of 
New  Barbadoes  township,  by  direction  of  the  Hackensack 
Improvement  Commission,  under  an  act  to  incorporate  the 
Hackensack  Improvement  Commission,  [Pamph.  L.  1868,  J9. 
564,)  and  supplements  thereto.     Pamph.  L.  1871,  p.  1510. 

The  tax  in  question  was  imposed  to  pay  bonds  issued  to 
raise  money  for  the  construction  of  a  sewer. 

The  territory  included  within  the  operation  of  the  act  in- 
cludes part  of  two  or  more  townships. 

The  method  provided  for  the  collection  of  the  taxes  is  dis- 
played in  the  seventh  section  of  the  act. 

The  commissioners  are  to  ascertain  the  annual  expenses  of 
conducting  the  affairs  of  the  commission,  and  give  notice  of 
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the  amount  and  purposes  thereof,  and  deliver  a  copy  of  said 
notice  to  the  assessors  of  the  townships  in  which  the  territory 
•covered  by  the  commission  lies. 

The  assessors  are  to  assess  the  same  upon  the  real  and  per- 
sonal estate  within  said  limits,  the  same  as  other  taxes  are 
assessed,  and  the  amount  so  assessed  shall  be  collected  by  the 
township  collectors,  as  other  taxes  are  collected,  and  paid  over 
to  said  commissioners,  &c. ;  provided  that  no  person  shall  be 
taxed  under  this  act  who  is  not  the  holder  of  real  estate  within 
said  limits  of  at  least  the  value  of  $100,  *  *  *  and  no 
deductions  from  real  property  on  account  of  debts  shall  be 
made. 

The  present  tax  was  assessed  by  the  assessor  of  New  Barba- 
does  township  upon  the  property  in  the  portion  of  his  town- 
ship covered  by  the  commission,  in  conformity  with  this 
section  of  the  act. 

Argued  at  November  Term,  1882,  before  Justices  Reed 
and  Magie. 

For  the  prosecutor,  C.  H.  Voorhis. 

For  the  defendants,  G.  Ackerson  and  IF.  31.  Johnson. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Two  reasons  are  assigned  for  the  vacation  of 
this  assessment. 

First.  That  such  assessment  is  in  conflict  with  art.  IV.,  § 
7,  1  12,  of  the  amended  constitution,  which  provides  that 
property  shall  be  assessed  for  taxes  under  general  laws,  and 
by  uniform  rules,  according  to  its  true  value. 

Second.  Because  the  district  within  which  said  assessment 
was  made  is  narrower  in  bounds  than  the  political  district  in 
which  the  lands  of  the  prosecutor,  and  other  lands  assessed  for 
said  tax,  are  situate. 

The  question  of  primary  importance  is  raised  by  the  second 
reason,  namely,  that  the  legislature  has  erected  a  taxing  dis- 
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trict  of  narrower  bounds  than  a  political  district.  The  taxing 
district,  as  we  have  stated,  is  not  co-extensive  with  any  town- 
ship, and  therefore,  unless  the  legislature  has  conferred  upon 
the  taxing  district  itself  such  powers  of  local  government  as 
to  impart  to  it  a  political  character,  the  tax  must  fall,  as  its 
imposition  is  obnoxious  to  the  rule  promulgated  in  the  case  of 
oP  State,  Baldwin,  pros.,  v.  Fuller,  10  Vroom  576. 

The  act  {Pamph.  L.  1868,  p.  564,)  appoints  six  persons  as 
commissioners,  two  of  whom  shall  thereafter  be  elected  an- 
nually by  the  residents  and  land-owners  within  the  limits  of 
the  commission.  The  commissioners  are  invested  with  the 
power  to  repair,  work  and  grade  streets,  to  control  and  regu- 
late the  width  and  grade  of  sidewalks,  and  manner  of  paving 
the  same,  and  to  provide  for  the  lighting  of  such  streets,  as 
they  may  deem  necessary.  They  can  make  ordinances  and 
enforce  the  same  by  penalties.  They  can  construct  sewers, 
with  the  consent  of  the  owners  of  a  majority  of  the  linear  feet 
along  the  same,  and  make  special  assessments  for  the  same. 

They  can  borrow  money  and  appoint  officers  to  superintend 
roads  and  sidewalks.  By  a  supplement  to  the  act  [Pamph. 
L.  1871,  p.  1510,)  they  have  power  to  establish  a  fire  de- 
partment, to  form  companies,  to  purchase  land,  build  houses 
and  purchase  the  necessary  apparatus.  They  have  power  to 
impose  taxes  for  the  purpose  of  carrying  out  the  purposes  of 
the  act. 

In  view  of  the  character  of  the  powers  so  conferred,  and 
the  method  of  their  exercise,  is  the  entity  created  by  the  legis- 
lature in  incorporating  the  Hackensack  Improvement  Com- 
mission a  political  corporation. 

A  political  corporation  is  one  which  has  principally  for  its 
object  the  administration  of  government,  or  to  which  the 
pewers  of  government,  or  a  part  of  such  powers,  have  been 
delegated.  Bouv.  Law  Die. ;  Thompson  v.  Holman,  37  Iowa 
542. 

It  does  not  depend  upon  the  magnitude  or  variety  of  the 
subjects  over  which  power  is  granted  by  the  legislature.  If 
control  over  one-half  of  the  matters  now  regulated  by  town- 
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ship  were  transferred  to  the  county  go veruments,  the  townships 
would  still  remain  political  or  public  corporations.  Xor  is  it 
important  how  much  of  the  authority  invested  in  such  corpo- 
ration is  exercised  directly  by  the  people,  and  how  much 
through  a  committee  or  commission. 

If  the  powers  conferred  upon  the  people  within  a  certain 
territory,  or  their  agents,  are  such  as  are  usual  or  appropriate 
in  executing  functions  which  are  of  interest  to  the  entire  com- 
munity, then  the  character  of  such  powers  is  political.  The 
nature  of  the  power  must  vary  with  the  character  of  the  com- 
munity. A  widely  scattered  settlement,  a  thickly  populated 
district,  a  seaside  village  and  an  inland  manufacturing  town 
each  has  distinct  wants,  and  justifies  the  delegation  of  distinct 
powers  of  local  government.  These  varied  requirements  gave 
rise  to  the  infinite  variety  of  charters  under  special  legislation, 
and  to  classes  of  charters  under  general  legislation. 

Now  the  powers  conferred  upon  the  Hackensack  commis- 
sion were  such  as  were  peculiarly  adapted  to  the  necessities  of 
the  community  within  the  territorial  limits  of  its  operation. 
The  portion  of  the  townships  enclosed  within  its  limits  was 
distinguished  from  the  surrounding  territory  by  being  thickly 
populated.     To  a  degree  its  requirements  were  urban. 

The  peculiar  requirements  of  a  village  or  town,  as  distin- 
guished from  a  rural  district,  are  probably  these,  namely,  the 
power  to  provide  better  streets,  to  compel  the  construction  of 
continuous  and  uniform  sidewalks,  to  provide  for  the  safety 
of  the  citizen  by  illuminating  the  streets  at  night,  to  provide 
water  for  the  general  use,  to  secure  the  means  of  general  drain- 
age from  cellars  and  kitchens,  to  protect  the  citizen  against  the 
dangers  of  fire  arising  from  the  proximity  of  the  houses.  In 
large  cities  are  added  other  requirements,  such  as  more  efficient 
police,  poor  and  school  organization,  than  that  provided  by 
the  township  or  school  acts,  and  thus  such  local  governments 
supersede  entirely  the  township  government. 

The  fact  that  such  township  government  still  exercises  con- 
trol over  certain  subjects  within  the  limits  of  the  commission 
does  not  aifect  the  political  character  of  the  latter  if  the  com- 
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mission  possesses  political  power  as  to  those  matters  within  its 
cognizance. 

As  remarked  in  Baldwin  v.  Fuller,  supra,  the  local  govern- 
ment in  such  cases  is  of  a  dual  character,  certain  powers  being 
peculiar  to  the  lesser  district,  while  as  to  the  residue  it  is  sub- 
ject to  the  authority  of  the  larger  municipality.  The  city  of 
Plainfield  and  the  village  of  Flemington  are  examples  in  point. 
As  to  those  subjects  over  which  powers  of  local  government 
are  ceded  by  the  legislature,  the  territory  under  the  act  becomes 
a  political  district,  subject  to  taxation  according  to  the  consti- 
tutioual  limitations  which  apply  in  other  cases. 

The  Long  Branch  Police,  Sanitary  and  Improvement  Com- 
mission is  a  conspicuous  instance  of  two  overlying  local  gov- 
ernments. The  case  of  Slate,  Hoey,  pros.,  v.  Collector  of  Ocean 
Township,  10  Vroom  75,  affirming  a  tax  levied  by  the  said  com- 
mission was  approved  in  the  case  of  Baldwin  v.  Fuller,  supra, 
on  the  ground  that  the  act  creating  the  commission  erects  a 
local  government  within  certain  specified  boundaries  for 
designated  objects. 

From  the  display  of  the  scope  of  the  act  creating  the  Hack- 
ensack commission,  and  an  enumeration  of  the  subjects  over 
which  it  has  control,  it  seems  that  the  powers  it  exercised  were 
the  usual  and  appropriate  ones  for  conserving  the  public  in- 
terest. Every  member  of  the  community  was  benefited  by 
the  exercise  of  the  powers  so  granted,  and  the  power  so  wielded 
was  political.  If  this  be  so,  then  the  tax  levied  by  the  said 
commission  was  imposed  upon  an  area  co-extensive  with  a 
political  district. 

The  remaining  objection  to  this  tax  is  that  it  violates  the 
constitutional  rule  requiring  uniformity  in  the  method  of  as- 
sessment. It  is  clear  that  the  provision  of  the  act  which  re- 
quires the  assessment  to  be  placed  upon  holders  of  real  estate 
to  an  amount  of  at  least  $100,  is  hostile  to  the  constitutional 
rule. 

Upon  the  adoption  of  the  amendment,  the  special  provision 
for  assessment  was  abrogated,  leaving  the  rule  under  the  gen- 
eral tax  act  prevailing  everywhere.     The  result,  therefore,  is 
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that  the  tax  in  this  instance,  instead  of  being  imposed  in  ac- 
cordance with  the  directions  of  the  Commission  act,  should 
have  been  imposed  as  all  other  taxes  are  imposed. 

The  prosecutors  claim  that  this  must  result  in  a  vacation  of 
the  assessment.  But  since  the  act  of  1881,  {Pamph  L.,  p. 
194,)  that  result  does  not  follow,  because  the  court  can  amend 
the  assessment  if  the  person  assessed  was  liable  to  taxation  at 
all.  State  v.  Montdair  and  Greenwood  Lake  R.  R.  Co.,  14 
Vroom  524. 

It  cannot  be  denied  that  the  prosecutors  were  assessable. 
If  the  tax  had  been  imposed  upon  those  who  were  not  assessed, 
it  would  have  resulted  in  some  diminution  of  the  amount  as- 
sessed upon  the  prosecutors.  That  amount  is  a  matter  of 
computation,  as  the  abstract  of  ratables  in  the  parts  of  the 
townships  included  in  the  commission  district  can  be  produced 
and  the  proper  rate  of  each  person  under  the  general  law 
ascertained.  The  difference  between  what  should  have  been 
so  assessed  and  what  was  assessed  will  be  abated. 

According  to  the  rule  enunciated  in  the  case  of  Morgan 
V.  Comptroller  of  the  City  of  Elizabeth^  15  Vroom  571,  the 
matter  will  be  referred  to  a  commission  to  ascertain  the 
amount  which  should  be  abated,  and  the  assessment  will  be 
set  aside  as  to  such  amount,  and  affirmed  as  to  the  residue. 
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WILLIAM  MASSEY  v.  CHAELES  E.  COLVILLE. 

1.  Service  of  a  summons  upon  a  person  non-resident  in  this  state  while 
going  to,  attending  or  returning  from  a  trial  here,  as  a  witness  or  party, 
will  be  set  aside. 

2.  Service  upon  a  resident  witness  or  party  is  not  a  nullity.  But  the  court 
will  control  the  service,  and  either  set  it  aside  or  change  the  venue 
arising  from  such  service,  or  otherwise  remedy  any  special  disadvantage 
which  such  service  entails  upon  the  defendant. 


This  is  a  motion  to  set  aside  the  service  of  the  summons  in 
this  case.  Mr.  Colville,  the  defendant,  is  a  resident  of  Atlan- 
tic county,  in  this  state.  He  was  in  the  city  of  Camden,  in 
attendance,  on  October  6th,  before  a  master  in  chanceiy,  not 
under  subpoena,  but  voluntarily,  as  a  witness  in  a  matter  in 
■which  Samuel  Richards  was  petitioner  and  the  Philadelphia 
and  Atlantic  City  Railroad  Company  and  he,  Charles  R. 
Colville,  the  receiver  of  said  company,  were  respondents.  The 
attorney  for  Mr.  Massey,  the  plaintiff,  had  inquired  of  the 
counsel  for  the  petitioner  if  Mr.  Colville  would  be  in  Camden, 
and  was  informed  that  he  would  be  there  and  of  his  purpose 
there. 

The  sheriff  served  the  summons  upon  Mr.  Colville  in  the 
office  of  the  said  counsel  of  the  petitioner,  the  only  persons 
present  at  the  time  of  the  service  being  Mr.  Colville  and  Mr. 
Richards,  the  above-mentioned  petitioner,  with  whom  he  had 
come  to  Camden.  The  sheriff  had  no  knowledge  that  he  was 
there  as  a  witness. 


For  the  relator,  P.  L.  VooVi 

For  the  respondent,  /.  L.  Hays.  % 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Yan  Syckel  and  Reed. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  privilege  conferred  upon  witnesses  by  "  An 
act  concerning  evidence,"  is  that  every  witness  shall  be  privi- 
leged from  arrest  in  all  civil  actions,  and  no  other,  during  his 
necessary  attendance  at  any  court  or  other  place  where  his  at- 
tendance shall  have  been  required  by  subpoena  previously  and 
duly  served,  and  in  going  to  and  returning  from  the  same, 
allowing  one  day  for  every  thirty  miles  from  his  place  of  resi- 
dence. This  part  of  the  statute,  excepting  the  allowance  of 
time  by  distance,  was  passed,  originally,  June  7th,  1779.  It 
grants  immunity  to  the  witness  only  from  arrest,  and  then 
only  when  in  attendance  upon  a  court  under  due  service  of  a 
subpcena. 

In  regard  to  the  privilege  of  a  witness  attending  voluntarily, 
the  rule,  both  in  this  state  and  elsewhere,  is  more  liberal  than 
the  statute.  In  England  the  weight  of  authority  is  that  a 
person  who  so  attends  for  the  purpose  of  giving  testimony, 
although  not  under  service  of  process,  is  privileged  from  ar- 
rest. Taylor  on  Evid.,  §  1330.  And  that  is  the  rule  in  this 
state.  Harris  v.  Grantham,  Coxe  142  ;  JDungan  ads.  Miller,  8 
Vroora  182,  overruling  Ro(/ers  v.  Bulloch,  2  Penn.  516,  in 
which  case  it  was  held  that  upon  the  language  of  the  statute, 
due  service  of  a  subpoena  was  necessary  to  entitle  the  witness 
to  the  privilege  from  arrest.  The  words  of  the  statute  have 
not  only  been  departed  from  in  this  respect,  but  also  in  the 
other  respect,  namely,  that  the  privilege  is  only  from  arrest. 
The  same  freedom  has  been  claimed  from  liability  to  be  served 
with  summons,  and  the  claim  has  in  some  instances  in  this 
state  been  allowed. 

This  claim  has  no  countenance  in  the  English  practice.  The 
service  of  a  summons  upon  a  witness  there  may  be  made  at 
any  time,  and  the  court  will  not  set  it  aside.  Poole  v.  Gould, 
1  H.  6l  N.  99.  This  is  so,  although  the  service  of  the  writ 
in  open  court  may  be  so  manifestly  indecorous  as  to  amount 
to  a  contempt.  Cole  v.  Hawkins,  2  Strange  1094 ;  Poole  v. 
Gould,  supra. 

In  this  state  in  two  instances  the  privilege  of  witnesses  has 
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been  held  to  extend  to  immunity  from  service  of  a  summons. 
Halsey  v.  Steivart,  1  South.  367  ;  Dungan  ads.  Miller,  8  Vroom 
182.  In  each  of  these  cases  the  parties  were  non-residents  of 
this  state.  In  the  first  it  may  be  remarked  that  the  person 
served  was  only  a  party  to  the  suit  and  not  a  witness,  while 
in  the  second  he  was  both  party  and  witness.  These  cases,  as 
well  as  that  of  Harris  v.  Oi^antham,  supra,  establish  the  rule 
that  a  party  can  claim  a  privilege  co-extensive  with  that  of  a 
witness. 

The  witness  in  the  present  case  is  a  resident  of  New  Jersey, 
and  the  point  is  taken  that  the  status  of  such  a  witness  differs 
from  that  of  a  foreign  witness  or  party.  I  think  there  is 
solid  ground  upon  which  to  place  a  distinction  between  these 
classes. 

The  foundation  of  the  rule  is  the  impolicy  of  permitting  an 
act  which  will  deter  suitors  or  witnesses  from  attending  courts. 
The  argument  of  -Southard,  J.,  in  Halsey  v.  Stewart,  was  the 
difficulty  with  which  foreign  witnesses,  not  amenable  to  process, 
could  be  induced  to  come  into  the  state  to  testify  if  they  were 
liable  to  be  served  with  a  summons  in  a  court  in  a  foreign 
jurisdiction  at  a  distance  from  his  witnesses  and  his  means  of 
defence.  The  courts  of  the  State  of  New  York  early  distin- 
guished the  cases  in  which  the  party  or  witness  was  or  was 
not  a  resident  of  the  state.  If  a  non-resident  ^vas  arrested  he 
was  discharged  absolutely,  but  a  resident  was  discharged  on 
filing  common  bail.     Hopkins  v.  Coburn,  1  Wend.  292. 

In  Seaver  v.  Robinson,  3  Duer  622,  it  was  held  that  a  non- 
resident party  could  not  be  served  with  process  in  New  York 
city,  and  in  Merrill  v.  George,  23  How.  Pr.  331,  a  non-resident 
party  and  witness  was  held  exempt  from  service  of  summons. 
In  each  case  the  argument  of  the  court  in  favor  of  the  rule 
was  that  oral  examinations,  instead  of  depositions,  were  to  be 
fostered,  and  that  any  course  of  procedure  which  kept  away 
witnesses  whose  presence  could  not  be  compelled,  was  im- 
politic. 

There  is  no  intimation  in  the  numerous  cases  in  that  state 
that  the  same  immunity  from  the  service  of  process  exists  in 
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the  case  of  resident  parties  and  witnesses,  beyond  a  query,  in 
the  opinion  of  the  Court  of  Appeals  in  the  case  of  Person  v. 
Grier,  66  N.  Y.  126.  The  absence  of  cases  in  which  this 
privilege  has  been  claimed  for  resident  witnesses,  and  the  rea- 
soning of  the  courts  in  recognizing  it  in  the  case  of  non-resi- 
dent witnesses,  seem  to  establish  a  marked  distinction  between 
the  two  cases.  The  question  then  is,  as  the  subject  is  uncon- 
trolled bv  any  adjudication  here,  whether  the  privilege  should 
be  recognized  as  absolute  in  a  non-resident  witness  or  party, 
or  as  non-existing  in  any  form. 

A  resident  can  be  compelletl  by  process  to  come  into  court, 
yet  by  the  service  of  a  writ  in  a  distant  county,  and  by  so 
transferring  from  his  home  a  litigation,  it  may  be  as  onerous 
as  if  he  were  a  resident  of  another  state.  And  the  knowledge 
of  the  hazard  he  runs  by  obeying  the  siibpcena  may  compel 
him  to  evade  its  service  or  tempt  him  to  disobey  its  command. 

I  do  not  think  this  is  a  reason  for  holding  every  such  ser- 
vice a  nullity,  but  it  is  a  reason  why  the  courts  should  retain 
control  over  it.  There  may  be  instances  where  the  service 
was  so  flagrantly  improper  as  to  require-  a  vacation  of  the 
service.  But  in  most  instances  the  only  cause  of  complaint 
which  the  person  served  could  urge  would  be  that  he  was 
served  in  one  county  and  not  in  another.  The  remedy  for 
this  complaint  is  not  a  vacation  of  the  service,  but  a  change 
of  venue,  if  an  unfair  advantage  has  been  obtained  by  such 
service  in  fixing  the  place  of  trial. 

The  circumstances  of  each  case  should  control  the  court  in 
dealing  with  such  a  service.  The  manner  of  service,  the  resi- 
dence of  defendant's  witnesses,  the  place  where  the  cause  of 
action  arose,  are  all  factors  in  determining  whether  the  service 
should  stand. 

In  the  present  case  the  defendant  is  a  resident  of  Atlantic 
county.  Service  was  made  and  venue  laid  in  Camden  county. 
If  the  defendant  desires  the  venue  changed  to  Atlantic  county 
it  will  be  so  ordered,  unless  the  plain  tiff*  objects  to  such  change, 
in  which  event  the  servioe  of  the  summons  will  be  set  aside. 
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ELIZABETH  F.  TICHENOR  v.  ISAAC  R.  COLLINS. 

1.  Under  section  1  of  the  act  concerning  mortgages  {Rev.,  p.  710,)  a  de- 

fendant in  an  action  of  ejectment  brought  by  a  mortgagee,  is  not  in  a 
position  to  pay  the  amount  due  upon  the  mortgage  and  costs,  and  stay 
further  proceedings,  after  judgment  has  been  entered. 

2.  The  court,  upon  special  facts,  may  open  a  judgment  and  let  in  a  de- 

fendant to  redeem. 

3.  Although  no  notice  in  writing,  insisting  that  the   defendant  has  no 

right  to  red.eem,  has  been  given,  pursuant  to  the  third  section  of  the 
above  act,  yet  if  it  appear  from  the  deposition  that  the  right  of  the 
defendant  to  redeem  is  one  of  grave  doubt,  the  court  may  refuse  the 
application. 

In  ejectment. 

This  IS  a  motion  made  by  the  defendant  in  an  action  of 
ejectment  brought  by  the  plaintiff  as  assignee  of  a  mortgage 
made  by  Noah  Collins,  the  father  of  the  defendant,  to  one 
John  H.  Marsh.  The  cause  has  proceeded  to  judgment  and 
a  writ  of  possession  has  issued. 

The  motion  is  to  make  absolute  a  rule  upon  the  plaintiff  to 
show  cause  why  the  amount  due  upon  said  mortgage,  when 
ascertained,  with  costs  of  suit,  should  not  be  paid  into  court 
by  the  defendant,  and  he  be  discharged  from  said  mortgage, 
and  why  this  court  should  not  compel  the  plaintiff,  at  the  costs 
and  charges  of  the  defendant,  to  assign,  surrender  and  recon- 
vey  the  mortgaged  lands,  tenements  and  hereditaments,  and 
such  estate  and  interest  as  plaintiff  hath  therein,  and  assign 
and  deliver  up  said  mortgage,  and  the  bond  accompanying  the 
same,  to  said  defendant  or  to  such  other  person  as  he  shall 
nominate  or  appoint. 

Argued  at  November  Term,  1882,  before  Justice  Reed. 

For  the  motion,  E.  A.  S.  Man. 

Contra,  F.  M.  Tichenor. 
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Reed,  J.  The  application  for  this  rule  is  urged  under  the 
first  section  of  the  act  concerning  mortgages.  Rev.,  p.  710. 
The  first  point  taken  in  opposition  to  the  rule  is  that  there  is 
now  no  action  pending,  and  therefore  the  case  does  not  fall 
within  the  terms  of  the  section  that  if  the  person  having  the 
right  to  redeem  shall  at  any  time  pending  such  action  pay  the 
money,  &c.,  he  shall  be  entitled  to  the  order  herein  claimed. 

It  Vvas  held,  in  the  case  of  Shield.<i  v.  Lozear,  5  Vi'oom  496, 
that  this  statute  should  be  strictly  construed.  That  it  was 
designed  to  apply  only  in  certain  cases  mentioned  in  the 
preamble  and  in  the  introductory  words  of  the  statute,  and  was 
not  intended  to  supplant  bills  for  redemption. 

Now  the  technical  legal  termination  of  an  action  is  the 
judgment.  All  subsequent  writs,  whether  of  execution  or 
scire  facias,  are  new  procedures,  although  founded  upon  the 
judgment.  A  suit  till  judgment  is  properly  called  an  action, 
but  not  after;  and  therefore  a  release  of  all  actions  is  regularly 
no  bar  to  an  execution.  Bac.  Abr.,  tit.  "Actions  in  General." 
Upon  inspection  of  the  section,  this  signification  must  be  ac- 
corded to  the  word  as  used  in  the  act. 

The  existence  of  a  judgment  in  favor  of  the  mortgagee, 
which  not  merely  establishes  his  right  of  possession,  but  must 
affirm  his  title,  could  never  have  been  considered  a  concurrent 
fact  with  the  order  contemplated  by  the  statute. 

The  mortgagee  is  to  assign,  surrender  or  reconvey  such 
mortgaged  lands  and  estate  and  interest  as  such  mortgagee 
hath  therein,  and  deliver  up  all  deeds,  evidences  and  writings 
in  his  or  her  custody  relating  to  the  title  of  such  mortgaged 
lands. 

Now  the  order  is  aimed  at  the  title  of  the  plaintiff  as  mort- 
gagee. That  title  has  merged  in  the  judgment,  or  more  accu- 
rately a  mere  equity  has  become  a  title.  The  delivery  of  the 
proper  evidences  of  title  would  not  assist  the  mortgagor,  be- 
cause the  title  has  passed  from  him  to  the  mortgagee  by  the 
judgment.  I  do  not  say  that  the  part  of  the  order  command- 
ing; a  reconveyance  of  the  estate  and  interest  which  the  mort- 
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gagee  hath  would  not,  if  made,  carry  the  title  gained  by  the 
judgment,  but  what  I  do  say  is  that  the  whole  section  exhibits 
very  clearly  that  it  was  the  title  evidenced  by  the  mortgage 
that  was  within  the  legislative  intent. 

It  would  no  doubt  be  proper  for  the  court  in  peculiar  cases 
to  permit  the  judgment  to  be  opened  in  order  that  the  defend- 
ant should  be  placed  in  a  position  to  claim  his  privilege  under 
the  statute.  The  Court  of  Common  Pleas,  in  a  case  where 
judgment  had  gone  against  a  tenant  in  an  action  to  which  the 
landlord  and  mortgagor  had  not  entered  an  appearance,  and 
possession  had  been  delivered  to  the  plaintiff,  the  mortgagee, 
opened  the  judgment  so  that  the  mortgagor  could  appear  and 
apply  to  the  court  to  stay  proceedings  upon  the  terms  of  the 
statute.  Doe,  ex  clem.  Tiibb,  v.  Roe,  4  Taunt.  887.  This  was 
done  under  the  provisions  of  the  act  of  7  Geo.  II.,  c.  20,  §  1, 
of  which  ours  is  a  transcript.  In  the  present  case  there  is  no 
application  to  open  the  judgment,  nor  do  the  facts  show  why 
the  application  now  made  was  not  submitted  before  judgment. 
It  would  be  improper,  as  the  case  stands,  to  order  the  judg- 
ment opened. 

But  there  is,  outside  of  this  difiBculty,  another  which  seems 
more  formidable.  The  statute  confers  the  privilege  here  claimed 
upon  the  person  who  has  the  right  to  redeem  the  mortgaged 
premises.  If  nothing  appeared  in  the  depositions  taken  upon 
this  rule  but  the  fact  that  the  relator  is  one  of  the  sons  of  the 
mortgagor,  his  right  to  redeem  would  be  clear.  But  it  further 
appears  that  the  mortgagor,  before  his  death,  made  a  paper 
purporting  to  convey  this  land  to  John  Collins,  another  son. 
Nearly  all  the  testimony  is  directed  to  the  point  whether  the 
mortgagor  was,  at  the  time  of  making  this  instrument,  of  suf- 
ficient mental  ability  to  make  a  valid  deed,  and  whether  he 
was  unduly  influenced  to  execute  the  same  by  the  grantee.  It 
appears  from  the  defendant's  own  showing  that  there  is  a  title 
in  another,  unless  that  title  can  be  defeated  by  showing  a  want 
of  mental  power  in,  or  the  presence  of  undue  influence  operat- 
ing upon  the  mind  of  the  grantor. 
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The  third  section  of  the  act  provides  that  the  provisions  of 
the  statute  shall  not  extend  to  any  case  where  the  person  or 
persons  against  wh6m  the  redemption  shall  be  prayed,  shall, 
in  writing,  under  his,  her  or  their  hands,  or  the  hands  of  his, 
her  or  their  attorney,  agent  or  solicitor,  to  be  delivered,  before 
the  money  has  been  brought  into  court,  to  the  attorney  or 
solicitor  on  the  other  side,  insist  either  that  the  party  praying 
a  redemption  has  not  a  right  to  redeem,  or  that  the  premises 
are  chargeable  with  other  or  dift'erent  principal  sums  than 
what  appeared  on  the  face  of  the  mortgage,  or  shall  be  ad- 
mitted on  the  other  side. 

No  such  writing  was  served  in  this  case,  but  the  right  of 
the  defendant  to  redeem  was  questioned  upon  the  argument, 
and  to  it,  as  I  have  remarked,  the  body  of  the  testimony  was 
directed.  Had  such  writing  been  served  by  the  terms  of  the 
act,  all  further  proceedings  would  have  been  arrested.  The 
failure  to  serve  such  notice  does  not  preclude  the  defendant 
from  raising  the  objection  that  there  is  a  want  of  the  right  to 
redeem,  nor  in  ray  judgment  does  it  preclude  the  court  from 
exercising  its  discretion  in  a  case  where  there  are  grave  doubts 
of  the  existence  of  such  a  right. 

In  Goodtitle  v.  Bishop,  1  Y.  &  J.  344,  it  was  held  that 
the  court  would  not  interfere  under  7  Geo.  II.,  c.  20,  upon 
an  application  by  the  mortgagor  to  compel  the  mortgagee  to 
recouvey  the  mortgaged  premises,  where  the  right  to  redeem 
is  disputed  upon  the  affidavits.  See,  also,  Goodtitle  v.  Pope, 
7  T.  R.  185. 

No  notice  iu  writing  had  been  served  in  that  case.  The 
distinction  between  an  application  in  which  such  notice  has 
been  served,  and  a  case  where  it  has  not,  is  this :  in  the  first 
case  there  can  be  no  investigation ;  in  the  second,  the  court 
can  determine,  by  investigation,  whether  such  a  doubt  of  the 
defendant's  right  to  redeem  exists  as  renders  it  inappropriate 
for  a  court  of  law  to  turn  over  the  rights  of  the  mortgagee  to 
him. 

This  case,  I  conclude,  is  one  in  which  the  defendant  should 
not  be  permitted  to  redeem  under  the  terms  of  the  act. 
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The  rule  to  show  cause  will  be  discharged,  and  the  rule 
staying  the  execution  of  the  writ  of  possession,  in  the  hands 
of  the  sheriff,  vacated,  with  costs. 


STATE,  AARON  DAWES,  PROSECUTOR,  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  BOROUGH  OF  HIGHTSTOWN. 

An  ordinance  passed  by  the  common  council  of  Hightstown  without  notice 
to  the  prosecutor,  directing  a  committee  to  remove  certain  objects, 
upon  lands  which  had  been  occupied  by  the  prosecutor  for  twenty-five 
years,  because  tliey  were  encroachments  upon  a  street — Held,  void. 


On  certiorari. 

This  writ  brings  up  the  following  ordinance,  and  notice 
given,  after  its  passage,  to  the  prosecutor : 

Whereas,  The  committee  appointed  by  the  common  council, 
at  a  meeting  held  on  Tuesday  evening,  March  7th,  1882,  to 
ascertain  the  lines  of  Main  and  Mercer  streets,  have  reported 
that  they  find  serious  encroachments  at  and  near  the  junction 
of  said  streets,  and  have  filed  a  map  duly  showing  the  same: 

Be  it  ordained  by  the  common  council  of  the  borough  of 
Hightstown,  that  the  said  committee  remove,  or  cause  to  be 
removed,  said  obstruction  and  encroachment  within  sixty  days 
from  the  date,  and  that  they  give  written  notice  to  such  land- 
owner or  owners  to  remove  said  obstructions  or  encroachments 
within  said  limit  of  time. 

Dated  March  24th,  1882.  W.  H.  Caer, 

Chairman  pro  tern. 

Attest :   T.  W.  Pullen, 

Clerk. 

In  pursuance  thereof  the  following  notice  was  duly  served 
upon  Aaron  Dawes,  the  land-owner  at  the  i  unction  of  said 
Main  and  Mercer  streets : 
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To  Aaron  Dawes: — Pursuant  to  an  ordinance  passed  by  the 
common  council  of  the  borough  of  Hightstown,  at  a  meeting 
held  on  Friday  evening,  March  24th,  1882,  you  are  hereby 
required  to  remove  all  encroachments  and  obstructions  now 
existing  at  the  junction  of  said  Main  and  Mercer  streets,  and 
along  the  sides  of  them,  in  said  borough  of  Hightstown,  within 
sixty  days  from  the  date  hereof. 

Dated  March  2-4th,  1882. 

J.  C,  XOETON, 

E.  C.  Chambeklin, 
J.  C.  Fisher, 

Committee. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Yan  Syckel  and  Reed. 

For  the  prosecutors,  A.  S.  Appelget. 

For  the  defendants,  R.  31.  J.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  It  is  necessary  to  consider  but  one  of  the  objec- 
tions urged  against  the  validity  of  this  ordinance,  and  that  is 
the  one  grounded  upon  the  absence  of  notice  to  the  prosecutor 
of  the  time,  place,  passage  and  character  of  ordinance  which 
the  common  council  proposed  to  pass. 

By  the  facts  admitted  in  the  case,  it  appears  that  the  en- 
croachments at  which  the  ordinance  is  directed,  consist  of 
property  which  has  been  in  possession  of  the  prosecutor  for 
over  twenty-five  years,  and  until  recently  occupied  by  him  as 
a  store,  public  hall  and  offices.  These  buildings  were  recently 
consumed  by  fire. 

The  only  notice  which  he  had  of  any  proposed  meeting  of 
the  common  council,  was  a  request  made  to  him  as  mayor  of 
the  borough,  by  the  six  members  of  council,  to  call  a  special 
meetinor  of  common  council  for  that  night.  He  refused  to 
comply  with  the  request. 
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He  had  therefore  no  positive  notice  of  the  meeting,  and  no 
notice  at  all  that  the  meeting  designed  to  adjudge  that  his 
property  was  a  nuisance.  The  place  where  these  obstructions 
were  alleged  to  exist  was  not  a  street  de  facto.  So  far  as  ap- 
pears, it  had  never  been  used  as  a  part  of  a  street.  It  is  a 
doctrine  too  well  settled  in  this  court  for  discussion,  that  the 
rights  of  the  property-owner,  in  such  instances,  cannot  be  af- 
fected without  affording  him  an  opportunity  to  be  heard,  and 
further  that  the  power  of  the  common  council  to  prevent  and 
remove  all  encroachments  in  or  upon  any  street  [Panvph.  L. 
1871,^.  780,  §  4,)  is  only  a  police  power,  and  does  not  ex- 
tend to  cases  of  a  doubtful  or  uncertain  nature,  and  which  re- 
quire to  be  first  lawfully  determined.  State  v.  Jersey  City,  5 
Vroom  31 ;  State,  Marshall,  pros.,  v.  Street  Comm'r  of  Trenton, 
7  Vroom  287. 

Let  the  ordinance  and  all  proceedings  under  it  be  set  aside, 
with  costs. 


JOHN  CHURCH  t.  FLORENCE  IRON  WORKS. 

A  contract,  in  writing,  for  work  may  be  waived  by  a  substituted  parol 
agreement  subsequently  made  for  a  good  consideration.  When  the 
fact  of  such  substituted  agreement  is  undisputed  in  the  trial  evidence, 
the  court  should,  on  request,  charge  that  the  former  contract  is  abro- 
gated. 

When  no  fixed  sum  for  labor  is  named  in  a  substituted  contract  for 
melting  iron  by  the  ton,  at  a  reduced  price,  the  acceptance  of 
bi-monthly  payments  by  the  contractor  for  hipis'elf  and  workmen,  at  a 
certain  gross  amount  per  ton,  without  objection  or  demand  for  more, 
until  the  contract  is  ended,  is  such  admission  that  the  receiptor  is  pre- 
cluded by  it  from  demanding  the  former  contract  price. 


On  error  to  Burlington  Circuit  Court. 

An  agreement,  in  writing,  was  made  July  19th,  1875,  be- 
tween the  plaintiff  and  defendants,  by  which  the  plaintiff 
agreed  to  do  the  melting  of  all  iron  at  the  foundry  of  the  de- 
fendants, who  were  manufacturers  of  iron  pipe  at  Florence, 
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for  the  period  of  at  least  one  year  from  the  date  thereof, 
said  Church  to  furnish  all  the  help  required  to  do  the  same  at 
his  own  expense,  for  the  consideratiou  of  forty  cents  per  ton 
of  twenty-two  hundred  and  forty  pounds  for  all  good  pipes 
and  castings  produced  or  made.  The  men  working  for 
Church  to  be  under  the  control  and  subject  to  the  rules  and 
orders  of  said  company,  and  to  be  paid  by  them  out  of  the 
wages  of  the  said  Church,  same  as  other  gangs  in  their 
employ.  (This  agreement  to  be  in  force  from  year  to  year, 
unless  notice  be  given  by  either  party  one  month  previous 
to  the  ending  of  any  year  of  this  agreement.)  The  iron  and 
coal  to  be  delivered  to  said  Church  upon  tlie  scaflFold  at  the 
cupolas.  All  the  other  expenses  in  melting  to  be  borne  by 
said  Church.  The  agreement  to  be  in  force  July  20th,  1875. 
The  facts  testified  to  by  the  plaintiff  and  William  E. 
Thatcher,  the  manager  of  the  Florence  Iron  Works,  without 
contradiction,  are  that  Church  continued  to  work  under  the 
contract  at  forty  cents  per  ton  up  to  about  Christmas,  1876, 
when  the  mill  stopped.  The  work  was  commenced  again 
February  18th  or  19th,  1877.  Two  or  three  days  before  the 
work  was  resumed,  Thatcher  told  Church  that  there  would 
be  a  reduction,  and  asked  him  to  agree  to  it;  he  said  he 
would  not  object  to  a  small  reduction,  but  did  not  want  a  big 
one,  as  he  had  been  idle  all  winter,  and  Thatcher  agreed  to 
make  it  as  small  as  possible.  The  amount  of  reduction  was 
named.  The  plaintiff  did  not  decline  to  work  unless  he  re- 
ceived forty  cents  per  ton.  The  reduction  was -first  made 
from  forty  cents  to  twenty-eight  cents  a  ton.  After  three 
payments  Church  objected  to  the  amount  received,  twenty- 
eight  cents  per  ton,  and  was  paid  at  tlie  fourth  payment 
thirty  cents  per  ton,  including  the  three  past  payments,  and 
received  at  that  rate  to  July  31st,  1877.  From  that  time 
Church  continued  to  work  in  melting  iron  for  the  company 
on  a  guaranty  of  S20  per  week  and  as  much  more  as  he 
earned,  until  May  2d,  1878,  when  he  left.  From  February 
18th,  1877,  the  wages  of  all  the  men  were  reduced  ten  or 
fifteen  per  cent.,  and  Church  received  the  several  payments 
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of  thirty  cents  per  ton  without  protest  or  demand  of  the 
additional  ten  cents  per  ton,  and  made  no  demand  for  the 
same  until  after  he  had  left,  when  he  claimed  the  amount  of 
ten  cents  per  ton  from  March  5th,  1877,  to  July  31st,  1877, 
when  the  new  guaranty  arrangement  was  made.  This 
amounted,  by  his  estimate,  to  ^412.22,  while  Thatcher  testi- 
fies that  the  correct  amount  would  be  $317,  if  he  were  en- 
titled to  it.  For  this  alleged  balance  the  suit  was  brought, 
and  the  verdict  was  for  the  sum  of  $317.51,  and  interest. 

Argued  at  November  Term,  1882,  before  Justices  ScUD- 
DER  and  Magie. 

For  the  plaintiff,  Mark  R.  Sooy. 

For  the  defendants,  /.  H.  Gashill  and  B.  Gummere, 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  Several  errors  are  assigned  by  the  defend- 
ants, which  will  be  considered.  The  first,  that  the  court  re- 
fused to  non-suit  the  plaintiff  at  the  close  of  his  evidence,  does 
not  appear  in  the  case,  which  says  that  the  defendants  were 
to  have  the  benefit  of  a  motion  to  non-suit  at  the  close  of  the 
case  in  the  judge's  charge.  Whatever  this  may  mean,  it  does 
not  show  a  distinct  motion  to  non-suit  at  the  close  of  the 
plaintiff's  evidence,  whioli  was  refused,  and  exception  taken 
and  sealed. 

The  principal  errors  assigned  are,  first,  that  in  the  charge 
it  was  said  that  the  agreement  for  forty  cents  per  ton  was  in 
force  from  February,  1877,  to  July  20th,  1877,  and  unless 
the  parties  made  some  other  agreement  the  plaintiff  was  en- 
titled to  receive  forty  cents  per  ton  for  that  time,  unless  it 
was  shown  that  both  parties  agreed  upon  some  Jess  sum.  It 
was  thus  left  to  the  jury  to  find  against  the  defendants  at  the 
rate* of  forty  cents  per  ton,  unless  they  showed  that  a  less  sum 
had  been  agreed  upon ;  whereas  the  evidence  on  both  sides 
proved  that  in  February,   1877,  before   the  work  was   re- 
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sumed,  the  defendants  demanded  and  the  plaintiff  acceded  to 
a  reduction  from  the  contract  price.  It  was  not  necessary 
that  any  certain  amount  should  be  agreed  upon,  and  the 
plaintiff  began  the  work  under  a  new  agreement  for  a  small 
reduction  from  the  original  price.  There  was  a  good  con- 
sideration in  the  resumption  of  work  after  it  had  been 
stopped  for  want  of  orders,  and  because  there  had  been  a  re- 
duction in  other  foundries.  The  jury  should  not  have  been 
left  to  find,  as  they  did,  that  the  contract  price  of  forty  cents 
per  ton,  without  reduction,  might  be  given  by  them.  Even 
where  a  contract  for  work  is  under  seal,  as  this  was  not,  it 
may  be  waived  by  a  parol  agreement,  more  especially  if  the 
parol  agreement  be  executed.  Monroe  v.  Perkins,  9  Pick. 
298.  This  is  so  where,  by  the  parol  agreement,  the  plaintiff 
was  to  receive  a  reasonable  compensation,  and  not  any  fixed 
sum  agreed  upon,  instead  of  the  amount  named  in  the  former 
contract.  As  the  reduction  of  price  was  undisputed,  it  was 
error  to  leave  this  as  an  open  question  of  fact  for  the  jury. 

There  is  error  also  in  the  refusal  to  charge  as  requested,  that 
the  payment  by  defendants  regularly  of  wages  at  the  reduced 
rate  of  thirty  cents  per  ton,  and  the  acceptance  of  the  same  by 
the  plaintiff  without  protest  or  demand  for  a  larger  sum,  is 
such  a  fact  as  to  warrant  the  jury  in  finding  that  he  recog- 
nized the  new  arrangement  as  the  existing  agreement  between 
him  and  the  defendants.  It  was  not  only  a  strong  circum- 
stance which  the  jury  might  consider  with  the  other  evidence 
in  the  case,  upon  the  question  whether  the  plaintiff  made  a 
new  agreement,  but  it  was  a  conclusive  fact  that  the  sum  of 
thirty  cents  per  ton  had  been  fixed  and  agreed  upon  for  the 
reduction  to  which  the  plaintiff  had  assented.  He  objected  to 
the  first  reduction  to  twenty-eight  cents  per  ton,  but  when 
the  amount  was  increased  to  thirty  cents  per  ton  he  made  no 
objection,  but  accepted  it  in  bi-monthly  payments  until  the 
contract  was  again  changed,  and  made  no  demand  for  more 
until  after  he  had  left  the  employment  of  the  defendants. 
The  wages  of  the  men  had  been  reduced  fifteen  per  cent,  when 
work   was   resumed  under  the  new   agreement,   and   if  the 
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former  terms  of  forty  cents  per  ton  were  continued  tho  plain- 
tiff would  receive  the  benefit  of  this  reduction  of  his  men's 
wages,  which  would  amount  to  $127.85  during  the  time  for 
which  he  claims  the  first  contract  price.  His  silence  and 
acquiescence  in  these  payments  prejudiced  the  defendants,  and 
inured  to  his  profit,  if  he  was  afterwards  allowed  to  recover 
under  his  original  contract  after  the  substituted  contract  had 
been  executed.  Such  acquiescence  by  an  agent  or  employe 
has  been  held  to  estop  him  to  deny  that  it  was  the  contract 
under  which  he  acted.  Stagg  v.  Insurance  Co.,  10  Wall.  589  j 
Love  V.  Jersey  City,  11  Vroom  456.  It  is  within  the  principle 
of  the  leading  cases  of  Pickard  v.  Seat's,  6  Ad.  &  E.  469,  and 
Freeman  v.  Cooke,  2  Exch.  654,  that  "  where  one,  by  his  words 
or  conduct,  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that  be- 
lief, so  as  to  alter  his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  This  familiar  principle 
is  further  illustrated  and  defined  in  Baker  v.  Union  Mutual 
Life  Ins.  Co.,  43  N.  Y.  283 ;  Knights  v.  Wiffen,  L.  R.,  5  Q. 
B.  660;  Andrews  v.  Lyons,  11  Allen  349. 

But  more  apposite  to  the  present  case  is  the  statement  of 
the  law  made  by  Cowen,  J.,  in  Dezell  v.  Odell,  3  Hill  215, 
where  there  was  a  clear  case  of  an  admission  by  a  party  in- 
tended to  influence  the  conduct  of  the  man  with  whom  he 
was  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  unless  the  defend- 
ant be  cut  off  from  the  power  of  retraction.  "  This,"  he  says, 
"I  understand  to  be  the  very  definition  of  an  estoppel  in 
pais."  For  the  prevention  of  fraud  the  law  holds  the 
admission  to  be  conclusive.  If,  in  this  case,  the  plaintiff  had 
refused  to  accept  the  thirty  cents  per  ton  when  offered  him, 
the  defendants  might  have  declined  to  go  on  with  the  work 
of  making  iron  pipes  in  competition  with  other  foundries  that 
had  reduced  their  rates,  or  made  some  other  arrangement. 
In  the  absence  of  any  proof  of  fraud  or  deception  to  induce 
him  to  accept  these  payments,  the  plaintiff  cannot  repudiate 
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the  terms  to  which  he  has  thus  assented  and  demand  the 
larger  sum  named  in  his  first  contract. 

For  these  reasons,  which  are  the  principal  questions  raised 
by  the  exceptions,  the  judgment  will  be  reversed. 


STATE  V.  HENRY  TRAPHAGEK 

"S^Tiere  the  bail  on  recognizance  in  a  criminal  case  could  not  reasonably 
anticipate  and  prevent  a  default,  and  with  proper  diligence  find  and 
surrender  his  principal  after  default,  before  death  intervened  to  pre- 
vent it,  a  proper  case  is  made  for  the  court,  in  its  discretion,  to  relieve 
the  surety,  on  petition. 

In  scire  facias  on  recognizance. 

Cornelius  Sullivan  was  arrested  on  complaint  for  an  assault 
and  battery,  and  gave  a  recognizance,  with  Henry  Traphagen 
as  surety,  to  appear  and  answer.  An  indictment  was  found, 
Sullivan  did  not  appear,  the  recognizance  was  forfeited,  estreated, 
certified  to  this  court,  and  scire  facias  awarded  against  the  rec- 
ognizor to  show  cause  why  the  recognizance  should  not  be  for- 
feited, judgment  entered  and  execution  issued  thereon.  A 
petition  was  filed  by  the  bail  for  relief,  with  affidavits  showing 
that  on  the  day  for  appearance  Sullivan  fled  ;  that  he  could  not 
be  found  until  after  the  recognizance  was  forfeited,  and  died  in 
Massachusetts  before  the  bail  could  take  him,  and  while  he 
was  preparing  to  make  such  arrest. 

Argued  at  November  Term,  1882,  before  Justices  Sctjdder 
and  Magie. 

For  the  state,  A.  T.  JIcGill,  Jr. 

For  the  defendant,  H.  Traphagen. 
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The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  facts  set  forth  in  the  petition  and  affi- 
davits could  not  be  pleaded  in  defence  to  the  scire  facias,  for 
the  death  of  the  principal  did  not  occur  until  after  1;he  for- 
feiture of  tl«e  recognizance,  when  the.bail  became  fixed.  State 
V.  Crane,  2  Harr.  191 ;  State  v.  McNeal,  3  Harr.  333;  Peo- 
ple V.  Manning,  8  Coio.  297 ;  People  v.  Bartleft,  3  Hill  570. 

The  remedy  after  forfeiture  is  by  petition  to  the  court  for 
relief,  in  the  form  of  the  present  application.  It  is  within  the 
powers  of  this  court,  incidental  to  its  general  jurisdiction  in 
criminal  causes,  to  grant  relief  to  bail  where  the  default  was 
caused  by  the  sickness  or  death  of  the  accused  before  forfeit- 
ure; and  where  the  death  of  the  principal  occurs  after  forfeit- 
ure, when  the  bail  is  fixed.  It  is,  in  either  case,  an  appeal  to 
the  discretion  of  the  court,  which  will  be  exercised  where  jus- 
tice to  the  bail  demands  it,  and  public  justice  and  policy  do 
not  prohibit  it. 

As  the  prisoner  in  this  case  came  into  court  voluntarily,  to 
plead  at  the  time  appointed  for  his  appearance,  his  surety  had 
no  warning  to  prepare  for  a  default  and  sudden  escape  at  that 
time.  It  appears,  further,  that  the  accused  left  the  state  and 
could  not  be  found  by  his  bail,  who  made  full  search  and 
inquiry  for  him,  until  just  before  his  death,  which  occurred  so 
soon  that  an  arrest  could  not  be  made  with  proper  diligence. 
The  effort  of  the  surety  to  secure  the  appearance,  and  thereby 
further  the  purpose  of  the  law,  was  frustrated  by  the  act  of 
God.  This  should  excuse  the  bail  and  stop  this  action  against 
him.  Where  the  performance  of  the  condition  of  the  recog- 
nizance is  rendered  impossible  by  the  act  of  God,  by  the  law 
the  obligee,  or  the  conusee,  a  default  is  excused.  Where  the 
bail  could  not  reasonably  anticipate  and  prevent  the  default, 
and  with  proper  diligence  find  and  surrender  his  principal, 
after  default,  before  death  intervened  to  prevent  it,  a  proper 
case  is  made  for  this  court  to  relieve  the  surety  on  petition. 

Let  the  petitioner  be  discharged  from  his  recognizance,  and 
the  proceedings  on  scire  facias  stayed,  on  payment  of  costs. 
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STATE,  WILLIAM  M.  JOHXSOX,  EECEIVER,  &c.,  PEOSECUTOR, 
V.  JOHN  C.  VAN  HORN,  COLLECTOR,  &c.,  OF  THE  TOWN- 
SHIP OF  NEW  BAEBADOES,  &c. 

1.  The  sale  of  lands  for  taxes,  under  the  provisions  of  the  act  of  1879, 
{Pamph.  L.,  p.  340,)  must  be  made  before  the  expiration  of  the  two 
years  during  which,  by  the  provisions  of  said  act,  the  liem  for  taxes  is 
to  continue. 

2.  The  period  of  two  years,  during  which  the  lien  exists,  commences  to 
run  at  the  tinne  fixed  by  the  collector  of  taxes  in  the  notice  required 
by  section  10  of  the  act  concerning  taxes,  {£ev.,  p.  1141,)  before  which 
taxes  are  to  be  paid,  not  later  than  December  19th. 

On  ceiiiorari. 

The  return  to  this  writ  shows  an  assessment  of  taxes  made 
for  the  year  1879,  against  the  lands  of  Agnes  Berry,  in  the 
township  of  Xew  Barbadoes,  in  the  county  of  Bergen  ;  a  war- 
rant, dated  December  10th,  1881,  issued  by  the  township 
committee  and  directed  to  defendant  as  collector  of  taxes,  re- 
quiring him  to  make  said  taxes,  with  interest  and  costs,  by 
selling  said  lands ;  and  an  advertisement  and  notice  by  de- 
fendant of  a  proposed  sale  thereof,  under  said  warrant,  on 
January  17th,  1882. 

The  evidence  and  admissions  in  the  case  show  'that  the 
lands  in  question  were  conveyed  by  Agnes  Berry  and  her 
husband  to  the  Bank  of  Bergen  county,  by  deed  dated  No- 
vember 10th,  1880 ;  that  said  bank  became  insolvent,  and 
that  the  prosecutor  was  duly  appointed  its  receiver  on  No- 
vember 12th,  1880. 

Argued  at  November  Term,  1882,  before  Justices  Scudder 
and  Magie. 


W.  M.  Johnson,  in  pro.  pers. 

For  the  defendant,  S.  R.  Demarest. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  first  question  pivsented  for  consideration 
in  this  case  is  whether  the  warrant  and  proceedings  to  sell 
prosecutor's  lands  for  the  taxes  of  1879  are  within  the  powers 
conferred  by  law  on  the  officers  of  the  township  of  New  Bar- 
badoeSj.in  the  county  of  Bergen.  The  contention  of  the  prose- 
cutor is  that  the  lien  upon  lands  for  taxes  is  limited  to  a  fixed 
period,  and  that  the  sale  is  proposed  to  be  made  after  the  ex- 
piration of  that  period  and  therefore  cannot  lawfully  be  made. 

This  contention  requires  the  examination  and  construction 
of  the  act  cHtitled  "A  further  act  conceFuing  taxes,  making  the 
same  a  first  lien  on  real  estate,  and  to  authorize  sales  for  the 
payment  of  the  same,"  approved  March  14th,  1879.  Pamph. 
L.,  p.  340.  By  the  terms  of  section  18  of  this  act,  its  pro- 
visions would  seem  to  be  limited  in  application  to  the  town- 
ships of  the  state.  With  respect  to  them,  at  least,  the  scheme 
it  prescribes  is  complete.  It  has  thus  superseded  and  taken 
the  place  of  all  previous  legislation  on  the  subject.  It  con- 
tains a  general  repealer  and  a  provision  making  it  take  effect 
immediately.  It  was  therefore  by  this  act  that  the  taxes  as- 
sessed for  the  year  1879,  in  the  township  of  New  Barbadoes, 
became  a  lien  on  lands,  and  this  act  alone  prescribed  the  mode 
in  which  the  lien  could  be  enforced. 

It  is  conceded  that  taxes  become  liens  on  property  solely 
from  express  legislation  to  that  effect.  Cooky  on  Taxation 
305;  Heine  v.  Levee  Com'rs,  19  Wall.  655.  The  authority 
which  may  thus  impose  or  refrain  from  imposing  taxes  as  a 
lien,  clearly  may  impose  them  without  limit,  or  may  restrict 
the  lien  either  with  respect  to  the  property  to  be  affected  or  the 
period  during  which  -it  is  to  exist. 

This  act,  by  section  1,  creates  and  imposes  such  a  lien  for 
taxes  on  the  lands  on  account  of  which  the  taxes  are  assessed. 
It  declares  that  such  taxes  shall  "  be,  become  and  remain  "  a 
full  and  complete  first  and  paramount  lien  on  such  lands,  "  for 
the  space  of  two  years  from  the  time  when  such  taxes  so  as- 
sessed were  payable."  These  words  plainly  fix  a  limit  to  the 
duration  of  the  lien  created  by  the  act,  and  unless  their  mean- 
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ing  is  modified  by  other  expressions  in  the  act,  that  effect  must 
be  accorded  to  them. 

I  can  find  nothing  in  the  act  which  in  any  degree  tends  to 
modify  or  restrain  the  meaning  of  this  language.  On  the 
contrary,  the  rest  of  the  act  shows  that  the  lien  is  to  be  ex- 
tended and  continued  only  by  the  proceedings  prescribed  for 
its  enforcement. 

The  lieu  created  by  the  act  is  to  be  enforced  by  a  sale  of 
the  lands  for  a  term  of  years.  The  purchaser  is  to  receive  a 
certificate  entitling  him  to  possession,  and  if  the  property  is 
not  reedemed  by  the  expiration  of  a  further  fixed  period,  to  a 
deed  for  the  lands  for  the  full  terra.  It  is  thus  that  the  lien 
is  to  be  prolonged  and  eventually  foreclosed.  Since  such  a 
sale  may  be  directed  to  be  made  whenever  the  tax  has  been  in 
arrear  for  six  months  (section  2,)  ample  time  is  given  to  the 
township  officials  to  perform  their  duty,  and  there  is  no  reason, 
either  from  necessity  or  expediency,  for  extending  the  time 
prescribed.  The  inference  seems  clear  that  the  sale,  in  order 
to  prolong  the  lien,  must  be  made  before  the  lien  expires. 

The  effect  given  by  the  act  to  the  deed  received  by  the  pur- 
chaser renders  it  manifest  that  the  lien  must  be  continued  by 
a  sale  before  the  two  years  have  elapsed.  By  section  10,  such 
a  deed  is  declared  to  vest  in  the  purchaser  a  title  to  the  lauds 
for  the  term,  good  against  the  owner  and  every  person  claim- 
ing under  him,  and  against  any  estate  in  the  lands,  legal  or 
equitable,  and  any  "  mortgages,  alienations,  devises,  descents, 
liens  and  encumbrances  of  every  kind  and  nature."  If  a  sale 
may  be  made  after  the  limit  fixed  for  the  lien,  which  will  pass 
a  complete  title  against  every  person  and  estate,  the  limit  of 
the  lien  is  without  meaning  and  absurd.  Construing  the 
whole  act  together,  the  reasonable  conclusion  is  that  the  lien 
must  be  enforced  by  sale  within  the  two  years.  Thereafter 
the  lien  continues  by  force  of  the  provisions  respecting  re- 
demption, and  in  default  thereof  becomes  an  estate  for  years 
by  the  delivery  of  the  deed. 

The  question  then  arises,  When  does  this  limit  of  two  years 
commence  and  cease  ?     By  the  language  of  the  act  it  is  to  coin- 
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mence  to  ran  "  from  the  time  when  such  taxes  so  assessed  were 
payable."  Considering  the  importance  to  the  owner  and  the 
public  of  exactitude  in  regard  to  the  duration  of  the  lien,  the 
language  is  by  no  means  well  chosen.  For  no  particular  day 
seems  to  be  fixed  whereon  it  may  be  said  that  taxes  become 
payable.  In  fact,  they  are  payable  for  many  days.  The  as- 
sessor is  required  by  section  5  of  the  act  concerning  taxes 
(Rev.,  p.  1141,)  to  deliver  the  duplicate  to  the  collector  at  a 
certain  day ;  the  collector  is  thereupon  doubtless  authorized 
to  receive  taxes.  By  section  10  of  the  same  act  the  collector 
is  required,  on  the  1st  day  of  October,  to  give  public  notice 
of  the  tax  of  that  year,  and  that,  if  not  paid  by  a  day  therein 
mentioned,  the  names  of  defaulters  will  be  returned  to  a  justice 
for  prosecution.  The  day  thus  to  be  fixed  must  necessarily 
be  prior  to  December  20th,  because,  by  section  12  of  the  same 
act,  the  collector  is  required  to  return  a  list  of  delinquent  tax- 
payers to  a  justice  on  that  day.  The  custom,  therefore,  is  to 
require  the  payment  before  December  20th.  Taxes  are  there- 
fore payable,  in  the  sense  of  being  receivable,  from  the  day 
the  collector  receives  the  duplicate;  they  are  payable,  in  the 
sense  of  being  due  aud  demanded,  from  the  time  of  the  notice 
prescribed  by  section  10,  or  of  the  written  demand  prescribed 
by  section  11.  They  continue  payable  until  the  day  fixed  by 
the  collector,  not  later  than  December  19th.  Thereafter,  taxes 
are  in  arrear,  and  the  tax-payers  in  default. 

Under  such  circumstances,  the  intent  of  the  act  is  not  easily 
ascertained.  In  my  judgment  it  will  be  best  satisfied  by  con- 
struing it  to  refer  to  the  period  during  which  taxes  are  payable. 
In  this  view  the  limit  of  two  years  commences  to  run  at  the 
day  fixed  by  the  collector  in  the  notice  required  by  section  10. 
Since  that  day  is  commonly  the  19th  day  of  December,  it  will 
afford  a  reasonably  accurate  starting  point.  This  construction 
will  also  agree  with  the  popular  view  that  taxes  are  payable 
on  December  19th. 

Under  this  construction,  the  period  of  two  years  during 
which  the  taxes  in  question  continued  to  be  a  lien  ceased  not 
later  than  December  19th,  1881.     The  lien  then  expired,  and 
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proceedings  looking  to  a  sale  after  that  date  are  without  au- 
thority. This  includes  the  warrant  of  December  10th,  1881, 
for,  although  issued  before  the  two  years  expired,  it  could  only 
be  executed  after  such  expiration.  By  section  4,  the  adver- 
tisement of  the  sale  is  required  to  be  for  four  weeks.  The 
sale  ordered  to  be  made  was  therefore  without  authority.  The 
prosecutor  is  therefore  entitled  to  have  these  proceedings  set 
aside.   ' 

Another  question  was  argued,  involving  the  construction 
of  section  16  of  the  act  of  1879,  and  a  determination  as  to  the 
effect  to  be  given  to  a  cancellation  of  the  record  of  taxes  in 
the  county  clerk's  office,  on  a  certificate  of  satisfaction  given 
by  the  collector. 

As  the  conclusion  above  arrived  at  effectually  protects  the 
prosecutor,  it  seems  unnecessary  to  consider  this  question, 
which,  from  the  brief  examination  I  have  given  it,  seems  not 
easy  of  solution. 


JOHN  L.   EVEEITT,   PROSECUTOE,   v.  ISAAC  D.  WILLIAMS, 
ADMINISTRATOE,  &c.,  OF  PETER  MOEEIS,  DECEASED, 

1.  Tlie  statute  of  limitations  is  not  suspended  by  a  representation  made 
by  an  administrator  to  the  Orphans'  Court,  to  procure  an  order  to  sell 
lands  to  pay  debts,  with  respect  to  debts  included  in  the  representa- 
tion. 

2.  The  order  to  sell  lands  to  pay  debts  is  not  such  an  adjudication  in 
favor  of  a  creditor  whose  debt  is  included  therein  as  prevents  the  ad- 
ministrator's setting  np  the  statute  of  limitations  in  an  action  against 
him  for  the  debt. 

3.  If  the  proceeds  of  a  sale  of  lands  under  such  an  order  are  impressed 
with  a  trust  for  the  payment  of  debts,  the  administrator  is  not  thereby 
estopped  from  resorting  to  the  statute  at  law.  If  relief  may  be  had  oa 
that  ground  it  must  be  sought  in  a  court  of  equity. 

4.  The  insertion  of  a  debt  not  yet  barred  by  the  statute  of  limitations,  in 
a  representation  of  debts  made  by  an  administrator  to  the  Orphans' 
Court,  for  the  purpose  of  procuring  an  order  to  sell  lands  to  nav  debts, 
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is  not  such  an  acknowledgment  as  takes  such  debt  out  of  the  statute  or 
as  estops  the  administrator  from  setting  up  the  bar  of  the  statute 
against  it. 

On  certiorari. 

An  action  of  debt  was  commenced  August  9th,  1879,  in  a 
justice's  court,  by  Everitt  against  Williams  as  administrator 
of  Peter  Morris,  deceased,  upon  a  note  made  by  deceased  to 
C.  Roe  for  $53.31,  dated  JanuarylTth,  1872,  and  payable  one 
day  after  date. 

Morris  died  in  July,  1877,  and  Williams  was  appointed  ad- 
ministrator July  19th,  1877.  November  5th,  1877,  Williams 
made  a  statement  and  representation  of  the  personal  estate  and 
debts  of  deceased  to  the  Orphans'  Court,  and  procured  a  rule 
to  show  cause  why  Morris'  real  estate  should  not  be  sold  to 
pay  debts.  The  note  (then  owned  by  Roe,)  was  included  in 
the  statement.  Upon  the  rule  to  show  cause  the  Orphans' 
Court  directed  the  real  estate  to  be  sold.  The  sale  produced 
more  than  the  deficiency  shown  by  the  administrator's  repre- 
sentation. The  defence  was  rested  solely  on  the  statute  of 
limitations,  and  it  was  held  to  be  unavailing  both  in  the  jus- 
tice's court  and  in  the  Common  Pleas  on  appeal. 

The  prosecutor  seeks  to  reverse  the  judgment  as  erroneous, 
on  that  ground. 

Argued  at  November  Term,  1882,  before  Justices  Scudder 
and  Magie. 

For  the  prosecutor,  L.  Van  Blarcom. 
For  the  defendant,  Roe  &  Shepherd. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  An  action  on  the  note  would  have  been  barred 
by  the  statute  of  limitations  on  January  21st,  1878,  but  for 
the  death  of  the  maker  in  July,  1877.  By  force  of  section  9 
of  the  statute  (Eev.,p.  595,)  the  period  of  six  jx-onths  succeed- 
ing his  death  is  not  to  be  computed  as  part  of  the  six  years 
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which  otherwise  w&uld  bar  the  action.  Allowing  for  that 
period,  an  action  on  the  note  was  barred  on  July  21st,  1878. 
This  action,  not  liaving  been  brought  until  August  9th,  1879, 
the  defence  of  the  statute  should  have  prevailed  unless  the 
facts  shown  avoid  the  effect  of  the  statute.  It  is  contended 
that  the  statute  is  suspended  and  ceases  to  run  as  against  debts 
stated  in  a  representation  to  the  Orphans'  Court,  made  for  the 
purpose  of  procuring  a  sale  of  lands  for  their  payment. 

None  of  the  exceptions  of  tlie  statute  cover  this  case.  Im- 
plied exceptions  cannot  be  engrafted  on  the  statute.  Veghte 
V.  Freeholders,  15  Vroom  509.  In  the  case  of  De  Kay  v. 
Darrah,  2  Green  288,  an  act  barring  an  action  against  a  rep- 
resentative of  a  deceased  person  for  six  months  after  his  death 
was  held  not  to  raise  an  implication  that  the  statute  was  sus- 
pended or  ceased  running  during  that  period.  There  is  nothing 
in  this  case  to  raise  such  an  implication,  if  we  had  the  power 
to  give  effect  to  it. 

It  is  next  contended  that  the  order  to  sell  lands  is  an  adju- 
dication in  favor  of  creditors,  which  prevents  a  resort  to  this 
defence.  Such  a  view  was  taken  in  Moores  v.  miite,  6  Johns. 
Ch.  360,  375,  upon  a  statute  similar  to  ours.  But  the  opinion 
on  that  point  was  not  required  for  the  decision  of  the  case. 

A  comparison  of  the  provisions  of  section  70  and  the  fol- 
lowing sections  of  the  Orphans'  Court  act,  [Rev.,  p.  766,)  under 
which  the  application  in  this  case  was  made,  with  section  82 
and  the  following  sections,  relating  to  proceedings  in  case  of 
insolvent  estates,  settles  that  the  order  to  sell  in  the  former 
case  is  not  an  adjudication  affecting  the  creditor.  He  has  no 
notice  of  the  application  and  no  standing  in  court,  and  could 
not  contest  the  representation.  The  rule  to  show  cause  is 
directed  only  to  those  interested  in  t-he  real  estate.  The  ad- 
judication is  made  as  between  the  personal  representative  and 
the  heirs  or  devisees,  and  is  only  an  adjudication  that  there  is 
a  deficiency  of  personal  estate  and  that  it  is  necessary  to  resort 
to  the  real  estate  to  pay  debts.  In  the  case  of  Miller  v.  Pettit, 
1  Harr.  421,  it  was  held,  on  a  statute  substantially  like  this, 
that  the  institution  of  such  proceedings  to  sell  lands  did  not 
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prevent  suits  by  the  creditors,  aud  that  the  Orphans'  Court 
could  not  determine  thereon  who  were  creditors  nor  adjust  the 
amounts  due  them. 

•It  is  further  contended  that  the  administrator  was  estopped 
from  this  defence  because,  by  the  sale,  he  acquired  sufficient 
assets  to  pay  this  debt.  It  is  insisted  that  the  moneys  so  re- 
ceived are  impressed  with  a  trust  for  that  purpose.  If  this  be 
true,  the  subject  is  within  the  exclusive  jurisdiction  of  a  court 
of  equity.  Courts  of  law  cannot  administer  relief  from  the 
inequity  thus  resulting.  Veghte  v.  Freeholders,  supra.  Even 
in  tbat  court  it  may  be  questioned  whether  the  bar  of  the 
statute  would  not  apply.  McClane^s  Adni'r  v.  Shepherd's 
Ex'r,  6  C.  E.  Green  76. 

It  is  also  insisted  that  the  debt  in  this  case  was  revived  by 
an  acknowledgment  or  new  promise  of  the  administrator  in  the 
manner  now  required  by  the  statute. 

A  personal  representative  has  the  power  to  remove  the  bar 
of  the  statute  of  limitations  by  a  new  promise.  Shreve  v.  Joyce, 
7  Vroom  44.  In  that  case  it  was  intimated,  though  not  de- 
cided, that  such  a  promise  may  be  inferred  from  his  acts, 
language  or  conduct,  if  they  justify  such  an  inference.  No 
express  promise  on  the  part  of  the  administrator  is  claimed  in 
this  case.  Reliance  for  successful  avoidance  of  the  statute  on 
this  point  is  put  solely  on  the  acknowledgment  of  this  debt 
contained  in  the  representation  to  the  Orphans'  Court.  It  is 
claimed  that  a  new  promise  may  be  inferred  therefrom,  and 
that  such  an  inference  may  be  drawn  against  an  administrator. 
If  an  administrator  may  expressly  promise  to  pay  a  debt  of 
his  intestate,  so  as  to  avoid  the  bar  of  the  statute,  I  can  per- 
ceive no  reason  for  excluding  the  inference  of  a  promise  on 
his  part,  arising  from  acts  or  acknowledgments  sufficient  to 
justify  such  an  inference.  To  be  sufficient  for  that  purpose, 
the  acts  or  acknowledgments  ought,  doubtless,  to  be  plain  and 
unequivocal.  But  if  the  inference  be  fairly  drawn,  I  do  not 
think  that  the  implied  promise  should  be  less  effective  than 
the  express  promise.  The  language  of  Lord  Teuterden's  act, 
now  adopted  in  our  statute,  respecting  the  acknowledgments 
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as  well  as  the  promises  of  executors  and  administrators,  seems 
to  require  this  conclusion.  For  it  is  now  well  settled  that  an 
acknowledgment,  in  order  to  take  a  debt  out  of  the  statute, 
must  not  only  not  negative,  but  must  justify  the  inference  of 
a  new  promise.     3  Pars,  on  Cont.,  §  67. 

But  I  do  not  conceive  it  necessary  to  decide  this  question, 
which  has  been  much  discussed  elsewhere  with  varied  results. 
For,  assuming  thai'  a  new  promise  may  be  inferred  from  the 
acts  of  an  administrator,  I  am  of  Oj)inion  that  the  act  relied 
on  in  this  case  does  not  justify  such  an  inference,  and  is  not 
sufficient  to  take  this  debt  out  of  the  bar  of  the  statute.  In 
determining  the  inference  to  be  drawn,  we  are  entitled  to  con- 
sider the  situation  of  the  person  acknowledging,  the  intent 
with  which  the  acknowledgment  was  made,  and  the  quality  of 
the  act  relied  on  as  an  acknowledgment. 

If  a  living  debtor,  morally  bound  for  the  payment  of  a  debt, 
acknowledge  its  continued  existence,  whether  before  or  after 
the  bar  of  the  statute  has  attached,  the  inference  of  a  new 
promise  to  pay  seems  reasonable  and  necessary.  But  in  this 
case  the  acknowledgment  is  made  by  a  mere  representative  of 
the  deceased  debtor,  and  before  the  debt  is  barred  by  the 
statute.  No  moral  obligation  lies  on  him  in  respect  to  the 
debt.  His  obligation  is  solely  in  a  representative  capacity. 
The  inference  of  a  new  promise  is  therefore  by  no  means 
necessary. 

The  intent  of  the  acknowledgment  is  plain.  Its  design  was 
to  procure  the  action  of  the  court.  It  had  no  reference  to  the 
statute  of  limitations.  There  was  no  intent  to  continue  the 
existence  of  this  debt.  Ample  time  remained  to  the  creditor 
to  bring  his  action  before  the  bar  of  the  statute  intervened. 
There  was  nothing  in  the  act  to  justify  the  creditor  in  delay, 
so  there  is  no  element  of  estoppel  in  the  case  as  there  was  in 
Quick  v.  Corlies,  10  Vroom  1 1 .  The  inference  of  a  new  promise 
is  not  only  not  necessary,  but  one  quite  beside  the  intent  and 
design  with  which  the  acknowledgment  was  made. 

In  addition,  the  acknowledgment  was  not  voluntary  on  the 
part  of  the  administrator,  but  on  compulsion.     The  enforced 
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ackDOwledgtnent  of  a  debt  by  a  living  debtor  has  been,  and  I 
think  properly,  held  not  to  justify  the  inference  of  a  new 
promise  to  pay.  Bloodgood  v.  Bnien,  8  N.  Y.  362 ;  Pars. 
Merc.  L.  237,  and  cases  cited. 

A  voluntary  acknowledgment  on  the  part  of  an  adminis- 
trator might  afford  a  strong  inference  of  a  new  promise.  Thus 
if  a  debt,  already  barred  by  the  statute  so  that  the  adminis- 
trator might  ignore  and  reject  it,  were  acknowledged  by  liim 
as  still  existing,  or  were  included  in  a  representation,  required 
to  be  made,  of  existing  debts,  the  inference  of  a  new  promise 
would  be  irresistible.  Such  was  the  case  of  Smith  v.  Poole,  12 
Sim.  16,  in  which  Vice  Chancellor  Shad  well  held  that  where 
an  administrator,  cited  by  a  third  person,  exhibited  in  the 
Ecclesiastical  Court  an  account  of  assets  and  debts,  in  which 
A's  debt,  then  barred  by  the  statute,  was  entered,  the  entry 
was  a  sufficient  acknowledgment,  under  Lord  Tenterden's  act, 
to  take  A's  claim  out  of  the  statute. 

In  the  case  before  us  the  administrator  was  compelled  by 
law  to  insert  this  debt,  which  was  not  barred  by  the  statute, 
in  his  representation.  Having  knowledge  of  it,  he  could  not 
ignore  or  reject  it.  He  had  no  option  or  choice.  His  duty 
forced  him  to  acknowledge  its  existence;  but  from  such  an 
act  no  reasonable  inference  can  be  drawn  of  a  new  promise 
which  would  continue  this  debt  (and,  in  a  similar  way,  every 
debt  contained  in  the  representation,)  for  a  renewed  period  of 
six  years.  In  my  judgment,  the  acknowledgment  relied  on 
in  this  case  does  not  avoid  the  bar  of  the  statute. 

An  interesting  question  is  raised  by  the  contention  of  the 
prosecutor  that  an  administrator  cannot,  by  either  an  ex[)ress 
or  implied  promise,  remove  the  bar  of  the  statute  so  as  to 
affect  the  rights  of  heirs-at-law,  who  are  entitled  to  the  sur- 
plus of  the  proceeds  of  the  real  estate.  Rev.,  p.  769,  §  78. 
But  since  the  acknowledgment  here  relied  on  is  not  effective 
at  all,  the  question  need  not  be  determined. 

The  administrator  gave  notice  to  the  plaintiff  below,  pur- 
suant to  section  63  of  the  Orphans'  Court  act.  Rev.,  p.  765. 
Defendant  contends  that  this  notice  was  a  waiver  of  the  de- 
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fence  of  the  statute  of  limitations.  I  cannot  perceive  how  a 
notice  that  a  claim  is  disputed  and  will  be  contested  can  be 
deemed  a  waiver  of  the  very  ground  of  dispute  and  contest. 

For  these  reasons  I  think  the  defence  of  the  statute  should 
have  prevailed  below.  The  judgment  must  therefore  be  re- 
versed, with  costs. 


STATE,  GEORGE  RETTINGER,  ADOLPH  SNEIDER  AND  LET- 
TIE  YEREAXCE,  PROSECUTORS,  v.  CITY  OF  PASSAIC. 

1.  An  objection  to  proceedings  for  condemnation  of  lands  for  public  use 
as  a  street,  of  which  proceedings  the  statutory  notice  was  given,  will 
not  be  entertained  after  the  improvement  has  been  completed  at  the 
public  expense. 

2.  Land-owners,  part  of  whose  land  was  taken  for  a  public  street  in  the 
city  of  Passaic,  and  to  whom  damages  were  paid  by  the  city  under  an 
award  made  pursuant  to  section  61  of  the  charter  of  1873,  {Pamph.  L., 
p.  484,)  in  which  award  the  benefit  resulting  to  the  land-owner  was 
considered  and  allowed,  cannot  thereafter  be  assessed  for  benefits 
under  the  original  charter  or  the  amendments  thereto  in  1875 
[Pamph.  L.,  p.  570,)  although  the  commissioners  to  assess  for  benefits 
find  that  such  land-owners  were  more  benefited  than  injured.  The 
first  adjudication  of  benefits  cannot  be  thus  reviewed. 

3.  But  when,  under  the  first  assessment,  a  land-owner  received  no  award 
by  reason  of  a  finding  that  his  benefits  exceeded  his  damages,  an  as- 
sessment in  proportion  to  benefits,  as  determined  by  the  commissioners 
to  assess  for  benefits,  may  be  imposed  on  him. 


On  certiorari. 

Argued  at  November  Term,  1882,  before  Justices  Reed 
and  Magie. 

For  the  prosecutors,  Z.   51.  Ward  and  H.  K.  Coddington. 

For  the  defendant,  /.  E.  Stoutenburgh, 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  proceedings  brought  up  by  this  writ  show 
an  assessment  for  benefits,  made  in  the  city  of  Passaic,  to  raise 
the  costs,  damages  and  expenses  of  opening  East  Main  avenue, 
to  which  the  prosecutoi's,  who  are  affected  thereby,  object. 

Some  of  the  objections  urged  to  the  assessment  relate  to  an 
alleged  failure  on  the  part  of  the  city  to  treat  with  the  owners 
of  lands  taken,  for  the  purchase  thereof,  before  proceeding  to 
condemn  them. 

The  ordinance  for  the  improvement  was  passed  July  7th, 
1873.  The  report  of  the  commissioners  to  assess  damages  was 
dated  September  20th,  1873.  Of  these  proceedings,  the  notice 
required  by  the  statute  seems  to  have  been  given.  It  does  not 
appear  with  certainty  when  the  assessment  of  damages  was 
confirmed,  but  it  must  have  been  before  May,  1874.  The 
evidence  shows  that  the  improvement  has  been  long  com- 
pleted, and  at  considerable  expense.  Awards  for  damages 
were  made  to  and  received  by  two  of  the  prosecutors.  This 
objection  could  not  be  entertained  even  in  a  direct  attack  on 
the  condemnation  proceedings.  The  time  limited  by  the 
eighty-third  section  of  the  charter  for  a  review  by  certiorari 
long  since  expired.  State,  SimmonSf  pros.,  v.  Passaic,  9  Vroom 
60.  Two  of  the  prosecutors  are  estopped  from  making  such 
an  objection  by  their  acceptance  of  awards.  As  to  all  the 
prosecutors,  an  objection  to  preliminary  proceedings,  of  which 
notice  was  given,  not  made  until  the  improvement  has  been 
completed  at  public  expense,  will  not  be  considered.  State, 
Youngster,  pros.,  v.  Paterson,  11  Vroom  244. 

Application  was  made  at  the  argument  for  leave  to  prose- 
cutors to  file  an  additional  reason  setting  up  a  defect  in  the 
selection  of  the  commissioners  who  made  the  assessment  com- 
plained of.  On  behalf  of  the  city  it  was  objected  that  the 
facts  laid  before  us  in  support  of  the  application  do  not  justify 
the  conclusion  that  the  defect  existed,  and  that  the  application 
comes  too  late.  I  think  the  objection  well  taken  on  both 
grounds.  The  facts  shown  do  not  necessarily  prove  the  defect 
complained  of.     If  they  did,  I  do  not  think  the  prosecutors 
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ought  to  be  permitted  now  to  avail  themselves  of  it.  The 
writ  was  returned  to  November  Term,  1880.  The  defect,  if 
it  existed,  was  apparent  on  the  face  of  the  proceedings,  yet 
reasons  were  filed  and  the  testimony  taken  without  starting 
this  objection.  It  was  not  until  close  on  the  argument  that 
notice  of  this  application  was  given.  Under  such  circum- 
stances, I  think  it  would  be  an  unwarranted  exercise  of  dis- 
cretion to  further  delay,  by  granting  this  application,  the  final 
disposition  of  an  assessment  made  to  reimburse  the  public  for 
money  expended.  The  case  will  therefore  be  considered  on 
the  reasons  originally  filed. 

Among  the  reasons  are  some  that  present  a  substantial 
objection  which  must  be  considered. 

The  assessment  complained  of  was  made  under  the  pro- 
visions of  the  charter  of  Passaic,  to  be  found  in  the  laws  of 
1873,  [Paraph.  L.,  p.  484,)  as  amended  by  an  act  to  be  found 
in  the  laws  of  1875.  Pamph.  L.,  p.  570.  The  sixty-sixth 
section  of  the  original  charter  provided  that  an  assessment  for 
the  costs,  damages  and  expenses  of  any  improvement  should  be 
made  on  the  owners  of  lands  benefited  thereby,  in  proportion, 
as  nearly  as  may  be,  to  the  advantage  each  should  be  deemed 
to  acquire.  As  amended  in  1875,  the  section  contains  the 
same  provision,  with  a  proviso  requiring  the  assessment  not  to 
exceed  the  benefits  in  each  case. 

The  improvement  in  this  case  was  the  opening  or  widening 
of  a  public  street.  The  mode  of  determining  the  damages  re- 
sulting to  owners  of  lands  taken  for  such  an  improvement  was 
prescribed  by  section  61  of  the  original  charter.  Commis- 
sioners appointed  for  tlie  purpose  were  to  assess  the  damages 
any  owner  would  sustain  by  the  appropriation  of  the  lauds. 
In  estimating  and  assessing  such  damages  they  were  expressly 
required  to  have  "  due  regard  both  to  the  value  of  the  lands 
and  real  estate  and  to  the  injury  or  benefit  to  the  owner  or 
owners  thereof,  by  making  such  improvement  as  aforesaid." 
The  assessment  of  damages  in  this  case  was  made  September 
20th,  1873,  and  was  therefore  governed  by  section  61,  above 
quoted.     The  commissioners  who  made  it  declare  therein  that 
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it  was  made  in  the  manner  prescribed  by  that  section.  They 
awarded  to  the  prosecutor  Rettinger  $3190,  and  to  the  prose- 
cutor Sneider  $1917.  These  amounts  were  afterwards  paid 
them.  The  prosecutrix,  Lettie  Yereance,  now  owns  a  lot 
which  was  then  owned  by  George  Smith.  With  respect  to 
that  lot  the  award  runs  thus :  "  George  Smith,  for  lot  No.  15, 
no  damages,  his  benefits  exceeding  his  damages." 

The  sixty-first  section  was  amended  by  the  act  of  1 875.  As 
amended,  it  requires  the  commissioners  to  have  regard,  in 
estimating  damages,  both  to  the  value  of  the  land  and  the 
injury  done  to  the  owner  by  the  improvement.  The  question 
of  benefit,  which,  by  the  original  charter,  they  were  to  con- 
sider, was,  by  the  amendment,  excluded,  from  consideration. 
The  amended  section  further  provided  (which  the  original 
charter  did  not,)  that  the  remaining  lands  of  the  owner  should 
be  liable  to  assessment  under  the  sixty-sixth  section. 

While  this  amendment  was  not  in  force  when  this  assess- 
ment was  made,  it  affords  some  aid  in  construing  the  original 
section.  Looking  at  the  language  of  the  original  section,  and 
the  change  made,  I  can  attribute  to  it  no  other  meaning  than 
this :  that  it  required  the  commissioners  to  base  their  awards 
upon  their  judgment  of  the  injury  or  benefit  done  to  the  land- 
owner by  the  improvement.  If,  on  the  whole,  the  owner  was 
injured,  the  amount  of  damages  was  to  be  made  part  of  the 
award ;  if,  on  the  whole,  he  was  benefited,  the  amount  of 
benefit  was  to  be  allowed  in  the  award.  Such  was  the  con- 
struction given  to  the  section  in  this  case.  The  commis- 
sioners' report  shows  that  they  considered  the  question  of 
benefits  and  made  allowance  therefor  in  the  awards.  When, 
in  their  judgment,  the  benefits  exceeded  the  damages,  they 
made  no  award,  not  even  for  the  value  of  the  land  taken. 
Their  certificate  is  positive  ou  this  subject,  and  its  statements 
cannot  be  overcome  by  the  doubtful  recollection  of  one  of 
them  whose  evidence  has  been  taken. 

Upon  this  the  contention  of  prosecutors  is  that  the  present 
assessment  for  benefits  cannot  be  maintained  against  those 
land-owners  whose  benefits  were  considered  and  allowed  in 


150  NEW  JERSEY  SUPEEME  COURT. 

Kettinger  v.  Passaic. 

the  assessment  of  damages.  This  is  not  an  objection  to  the 
assessment  of  damages,  in  which  case  the  eighty- third  section 
of  the  charter  would  bar  its  consideration.  The  objection  is 
that  the  benefits  in  respect  to  which  the  present  assessment  is 
made,  have  been  previously  wholly  paid. 

The  adjudication  of  the  commissioners  to  assess  damages 
was  submitted  to  by  all  parties.  The  city  paid,  and  Rettin- 
ger  and  Sneider  received,  their  respective  awards;  and  since 
their  benefits  had  then  been  considered  and  allowed,  it  is  clear 
that  by  such  allowance  each  of  them  paid,  not  only  his  pro- 
portion, but  the  whole  of  the  benefits  then  adjudged.  But 
counsel  for  the  city  insist  that  this  objection  is  obviated  be- 
cause the  present  assessment  has  been  imposed  only  with  re- 
spect to  benefits  which  exceed  the  value  of  the  lands  taken 
and  the  damages  done.  The  commissioners  certify  that  "  in 
each  case  we  have  deducted  from  the  full  amount  of  benefit 
received  by  any  owner  the  value  of  his  lands  taken  and  the 
damages  sustained  by  him,  the  balance  being,  in  our  judg- 
ment, the  actual  advantage  acquired  by  such  owner."  They 
impose  an  assessment  on  both  Rettinger  and  Sneider. 

Since  the  previous  commissioners  had,  after  allowing  their 
benefits,  made  an  award  to  botli  for  damages,  the  action  of  the 
present  commissioners  is  a  review  and  reversal  of  the  adjudi- 
cation made  on  the  assessment  of  damages  and  submitted  to 
by  the  parties.  In  my  judgment,  that  adjudication  could  not 
be  thus  reviewed  or  disturbed.  The  question  of  benefits  was 
then  settled  in  the  manner  prescribed  by  law.  It  could  not 
afterward  be  re-opened.  Even  if  the  original  charter  could 
not  be  sustained  in  this  regard,  the  city  ought  not  to  be  per- 
mitted to  disturb  the  adjudication  after  submitting  to  it,  and 
after  paying  an  award  so  made.  AVhile  the  commissioners 
were  doubtless  required  to  determine  the  benefits  in  these 
cases,  because  the  imposition  is  required  to  be  in  proportion 
to  benefits,  [Ropes  v.  Essex  Road  Board,  11  Vroom  64;  State, 
Sutphin,  pros.,  v.  Elizabeth,  11  Vroom  283,)  yet  owners  who 
had  already  paid  all  their  benefits  could  not  be  again  assessed. 

The  case  of  Lettie  Yereauce  is,  however,  different.     No 
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award  with  respect  to  her  lot  was  made  by  the  commissioners 
to  assess  damages.  Their  adjudication  was  that  the  laud  she 
now  owns  was  more  benefited  than  damaged.  That  land  and 
its  owners  have  therefore  contributed  nothing  to  the  improve- 
ment, except  the  portion  of  the  lot  taken.  It  ought,  there- 
fore, under  the  original  charter,  as  well  as  under  its  amend- 
ments, to  remain  liable  to  assessment  in  proportion  to  benefits. 
The  amount  of  such  benefits  was  not  fixed  by  the  first  com- 
missioners. They  only  determined  that  benefits  were  greater 
than  damages. 

The  present  commissioners  certify  that  they  have  imposed 
their  assessment  in  such  cases  only  on  the  excess  of  benefits. 
This  is  not  a  review  or  reversal  of  the  previous  adjudication, 
but  is  entirely  consistent  with  it. 

The  amount  imposed  on  her  is  so  large  ($915.92)  as  to  ex- 
cite very  strong  suspicions  that  the  principle  asserted  by  the 
commissioners  has  not  been  adhered  to.  But  they  positively 
state  not  only  that  the  assessment  was  made  on  the  excess  of 
benefits  alone,  but  also  that  it  does  not  exceed  the  benefits, 
and  that  all  lauds  benefited  have  been  included  in  the  assess- 
ment. These  decisive  statements  cannot  be  disregarded  with- 
out clear  proof  that  they  are  erroneous.  State,  Hunt,  pros., 
V.  Rahway,  10  Vroom  646 ;  Johnston  v.  Trenton,  14  Vroom 
166.     I  am  unable  to  find  any  such  proof  in  the  case. 

There  is  no  other  reason,  supported  by  the  facts,  which  re- 
quires consideration.  The  result  is  that  the  assessment  on 
Rettinger  and  Sneider  must  be  set  aside.  That  of  Lettie 
Yereance  cannot  be  disturbed  and  must  stand. 
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STATE   V.   WILLIAM    HICKLIXG   AXD   CORNELIUS   C.    V\\X 

HOUTEN. 

1.  At  the  common  law,  only  the  attorney-general  could  exercise  the  power 
to  enter  a  nolle  pros,  upon  an  indictment,  and  in  this  state,  there  being 
no  statute  upon  the  subject,  this  power  is  still  reposed  in  the  attorney- 
general  or  the  several  prosecutors  of  the  pleas;  but,  under  the  long- 
establislied  practice  in  this  state,  an  indictment,  after  it  passes  under 
the  control  of  the  court,  may  not  be  discharged  without  the  consent 
or  under  the  advice  of  the  court. 

2.  The  peremptory  power  of  the  court,  where  the  common  law  prevails, 
is  never  exerted,  upon  the  representative  of  the  state  to  discharge  an 
indictment,  in  whole  or  in  part,  at  the  instance  of  parties.  This  can 
only  be  done  where  such  power  is  conferred  upon  the  court  by  statute. 


Indictment  for  conspiracy.  On  motion  to  discharge  the 
defendants. 

Argued  at  November  Term,  1882,  before  Justices  Scudder 
and  Knapp. 

For  the  state,  Eugene  Stevenson. 

For  the  defendants,  Corilandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  This  indictment  having  been  certified  into  this 
court,  motion  is  made  to  discharge  the  defendants  therefrom 
under  the  sixty-fifth  section  of  the  Criminal  Procedure  act. 
The  section  provides  that  "  every  indictment  shall  be  tried 
the  term  or  session  in  which  issue  is  joined,  or  the  term  after, 
unless  the  court,  for  just  cause,  shall  allow  further  time  for 
the  trial  thereof;  and  if  such  indictment  be  not  so  tried  as 
aforesaid,  the  defendant  shall  be  discharged."  Under  this 
section  the  defendant  may,  for  the  cause  mentioned,  be  liber- 
ated out  of  custody  or  relieved  from  his  recognizance,  but  he 
is  not  thereby  discharged  from  the  indictment,  but  may  there- 
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after  be  brought  into  court  for  prosecution.  A'pgar  v.  Wool- 
ston,  14  Vroom  57. 

This  cause  has  been  in  the  courts  for  a  long  time.  It  was 
here  at  the  June  Term,  1879,  on  a  motion  to  quash  the  in- 
dictment ;  it  went  down  for  trial  at  the  Passaic  Circuit.  On 
the  trial,  the  defendants  were  convicted ;  a  rule  to  show  cause 
followed ;  upon  the  hearing  in  this  court,  the  verdict  was  set 
aside  and  a  new  trial  ordered,  and  the  cause  went  down  for  a 
second  trial  at  the  April  Term  of  the  Passaic  Circuit.  The 
failure  to  move  the  cause  at  that  term  is  the  ground  of  this 
application. 

Both  parties  seem  to  have  desired  a  struck  jury  in  the  case. 
The  defendants  asked  for  and  obtained  a  rule  for  such  jury, 
but  the  striking  of  the  jury  was  so  long  delayed  that  it  be- 
came too  late  for  the  state,  on  its  part,  to  obtain  it.  Nothing 
had  occurred  between  the  representatives  of  the  parties  to  in- 
duce the  belief  on  the  part  of  the  prosecutor,  that  the  rule 
was  not  designed  to  be  pursued  by  the  defendants.  The  state 
could  have  issued  a  venire  for  a  common  jury,  but  that  course 
was  contrary  to  the  expectation  and  wish  of  the  state.  Such 
delay  resulted  that  the  Circuit  judge,  for  want  of  time,  was 
obliged  to  order  the  case  over.  I  think  the  inaction  of  de- 
fendants in  proceeding  under  the  rule  was  the  cause  of  the 
delay  and  ultimate  failure  to  move  the  trial  at  that  term,  and 
consequently  the  defendants'  discharge  from  their  recognizance 
should  be  refused. 

But  the  defendants  further  ask  that  the  court  order  a  nolle 
prosequi  to  be  entered  upon  the  indictment.  This  is  moved 
upon  the  ground  that  at  the  former  trial,  which  was  pressed 
with  great  zeal  and  earnestness  and  occupied  the  court  for 
many  days,  there  was  an  absolute  failure  to  adduce  any 
evidence  of  a  conspiracy  justifying  a  conviction,  or  which 
would  warrant  the  state  in  again  presenting  the  indictment 
for  trial. 

When  the  case  was  here  on  rule  to  show  cause,  an  examina- 
tion of  the  testimony  taken  on  the  trial  forced  the  clear  con- 
viction on  the  mind  of  the  court  that  the  state  had  signally 
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failed  to  make  a  case  against  the  defendants.  Tlie  matter  was 
here  considered  upon  the  merits,  and  the  rule  was  made  abso- 
lute, not  upon  any  technical  ground  or  legal  error,  but  solely 
because  of  the  utter  deficiency  of  the  testimony  to  support  the 
conviction  that  resulted ;  and  we  have  no  hesitation  in  saying 
that  if  the  state  is  not  possessed  of  evidence  far  more  con- 
vincing or  persuasive  of  guilt  than  that  adduced  upon  the 
former  trial,  the  defendants  ought  not,  in  our  judgment,  any 
further  to  be  held  to  answer  that  charge. 

The  state  seeks  not  to  oppress  her  citizens  with  vexatious 
litigation,  and  it  seems  to  us  that  another  trial,  attempted 
upon  the  same  or  not  very  materially  stronger  evidence  of 
crime,  w'ould  work  such  oppression. 

But  the  power  of  the  court  to  order  the  representative  of  the 
state  to  enter  a  nolle  pros,  upon  an  indictment  presents  a  dif- 
ferent question.  At  the  common  law  only  the  attorney-general 
could  exercise  this  power,  and  in  doing  so  was  beyond  the 
power  or  control  of  the  court.  1  Archb.  Or.  Plead.  {Pome- 
roy's  Notes)  316;  People  v.  McLeod,  1  Hill  3.71;  State  v. 
Grahara,  12  Vrooiii  15;  Apgar  v.  Woolston,  supra.  And 
here,  there  being  no  statute  upon  the  subject,  the  power  is 
still  reposed  in  the  attorney-general  or  the  several  prosecutors 
of  the  pleas,  who,  for  this  purpose,  stand  in  his  place  as  the 
state's  representative. 

While  it  is  true  that  an  indictment,  after  it  passes  under 
the  control  of  the  court,  may  not,  under  long-established  prac- 
tice in  this  state,  be  discharged  by  the  prosecutor  without  the 
consent  or  under  the  advice  of  the  court,  an  order  in  most 
cases  is  readily  granted  ou  request  of  the  prosecuting  officer, 
yet  I  am  unable  to  fiud  any  instance,  where  the  common  law 
prevails,  in  which  the  peremptory  power  of  the  court  has  been 
exerted  upon  the  state's  representative  in  thus  discharging  an 
indictment  in  whole  or  in  part.  It  may  be  required  or  im- 
posed in  certain  cases  as  a  condition  in  granting  some  judg- 
ment or  order  which  the  state  seeks  and  which  the  court 
might  otherwise  withhold,  but  no  such  mandate  at  the  in- 
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Stance  of  parties  ever  goes  except  in  those  states  where,  by- 
statute,  power  is  conferred  upon  the  court. 

The  Circuit  judge  before  whom  trial  of  the  issue  may  be 
had  has  power,  in  case  of  deficient  proof,  to  end  the  litigation 
by  directing  an  acquittal  of  the  defendant,  but  the  most  that 
the  court  can  do,  in  a  case  like  this,  is  to  advise  the  attorney- 
general  or  officer  prosecuting  for  the  state  to  discontinue  an 
indictment  when,  in  its  judgment,  the  public  interests  or  the 
rights  of  defendants  require  it,  and  it  is  not  to  be  presumed 
that  such  officer  will  refuse  to  exercise  his  power  to  enter  a 
nolle  pj'os.  upon  such  suggestion  from  the  court. 

Against  unreasonable  delay,  or  the  continuance  of  oppress- 
ive prosecutions,  defendants  can,  through  methods  indicated 
in  Apgar  v.  Woolston,  find  protection  in  indisputable  power 
of  the  court.  ' 

In  the  case  in  hand  we  are  not  informed  what  new  or  ad- 
ditional evidence  the  state  is  possessed  of,  but  we  think  that 
unless  it  has  in  its  control  materially  better  evidence  on  its 
part  to  support  the  charge  made  than  that  upon  which  it  re- 
lied for  a  conviction  in  the  former  trial,  the  prosecutor  should 
be  advised  that  he  prosecute  the  indictment  no  further.  The 
motion,  in  form  as  made,  must,  for  want  of  power  in  the 
court,  be  denied 
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CITY  OF  ELIZABETH,  PLAINTIFF  IN  ERROR,  v.  STATE, 
ELIZABETH  W.  MEEKER,  PROSECUTRIX,  DEFENDANT 
IN  ERROR, 

1.  The  act  of  March  23d,  1881,  relating  to  assessments,  requires  the 
Supreme  Court,  having  an  assessment  before  it  by  certiorari,  to  make 
a  proper  assessment,  if  the  original  assessment  be  erroneous  or  void, 
whenever,  at  the  time  of  adjudicating,  such  assessment  may  lawfully 

be  made. 

2.  Where  an  assessment  for  street  improvements  had  been  laid  under  a 

void  act,  and  the  same  was  brought  before  the  court  by  certiorari,  and 
at  that  time  an  act  had  been  passed  whereby  an  assessment  could 
be  made  for  such  improvement— IfeM,  that  after  setting  aside  the 
original  assessment,  it  was  incumbent  on  the  court  to  have  a  proper 
assessment  made. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  F.  Bergen. 

For  the  defendant  in  error,  W.  P.  Wikon, 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  writ  of  error  has  been 
brought  with  the  purpose  of  reviewing  a  judgment  of  the 
Supreme  Court,  setting  aside  an  assessment  laid  on  lands  in 
Elizabeth  to  pay  the  expenses  incurred  in  the  improvement 
of  a  street.  The  ground  of  this  decision  was  that  the  pro- 
vision of  the  charter  of  the  city  by  force  of  which  this  burthen 
was  imposed,  was  void  on  account  of  its  unconstitutionality. 
The  sole  error  alleged  to  exist  in  this  judicial  action,  which 
has  been  urged  before  this  court  by  the  counsel  of  the  city,  is 
that  the  court  below,  after  setting  aside  the  proceeding  in 
question,  which  was  admitted  to  be  unsustainable,  should 
have  proceeded  to  impose,  in  the  manner  directed  by  existing 
laws,  the  proper  quota  of  the  above-mentioned  expenses  on 
the  prosecutor  of  the  certiorari,  who  is  the  defendant  in  error. 

The  duty  to  do  this,  it  was  insisted,  is  laid  upon  the  court 
by  the  statute  entitled  "A  general  act  respecting  taxes,  assess- 
ments and  water-rales,"  approved  March  23d,  1881.  That 
act  is  as  follows  : 

"  No  tax,  assessment  or  water-rate,  imposed  or  levied  in  this 
state,  shall  be  set  aside  or  reversed  in  any  court  of  law  or  equity 
in  any  action,  suit  or  proceeding,  for  any  irregularity  or  defect  in 
form,  or  illegality  in  assessing,  laying  or  levying  any  such  tax, 
assessment  or  rate,,  or  in  the  proceeding  for  collecting  the  same, 
if  the  person  against  whom  or  the  property  upon  which  such 
tax,  assessment  or  rate  is  assessed  or  laid  is,  in  fact,  liable  to 
taxation  or  assessment,  or  imposition  of  such  water-rate,  in 
respect  of  the  purposes  for  which  such  tax,  assessment  or  rate 
is  levied,  assessed  or  laid,  and  the  court  in  which  any  action, 
suit  or  proceeding  is  or  shall  be  pending  to  review  any  such 
tax,  assessment  or  water-rate  is  required  to  amend  all  irregu- 
larities or  errors  or  defects,  and  is. empowered,  if  need  be,  to 
ascertain  and  determine  for  what  sum  such  person  orpropertj- 
was  legally  liable  to  taxation,  or  assessment,  or  water-rate, 
and  by  order  or  decree  to  fix  the  amount  thereof.  *  *  * 
It  shall  be  the  duty  of  the  court  to  make  a  proper  levy,  im- 
position or  assessment  in  all  cases  in  which  there  may  law- 
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fully  be  an  assessment,  imposition  or  levy,  and  such  court  is 
hereby  given  full  and  ample  authority  to  make  a  lawful  levy, 
assessment  or  imposition." 

The  language  here  employed  appears  to  leave  no  doubt  as 
to  the  purpose  of  the  legislature.  It  was  to  assign  to  the 
court  the  province  of  seeing  that  its  suitors  who  were  liable, 
or  whose  property  was  subject  to  these  assessments  for  public 
improvements,  and  who  were  seeking  to  vacate  any  of  such 
assessments,  should  in  every  event  be  made  to  bear  their  fair 
and  legal  share  of  the  burthen.  This  provision  was  well 
timed  and  most  salutary,  for  while  it  preserves  to  the  owner 
of  property  the  ability  to  relieve  himself  from  so  much  of  his 
tax  as  is  unjust,  it  at  the  same  time  and  by  a  summary  pro- 
cedure, compels  him  to  do  justice  to  the  public  by  paying  such 
part  of  his  assessment  as  is  justly  due.  This  law  is,  in  the 
highest  sense,  remedial,  and  should  be  construed  with  liber- 
ality, so  as  to  abate  the  mischief  of  tax-payers  avoiding,  by 
litigation,  their  honest  dues  to  the  government. 

It  will  be  perceived,  from  the  terms  of  the  legislative  pro- 
vision just  quoted,  that  the  court  to  which  an  application  is 
made  to  review  an  assessment  of  the  class  mentioned  is  en- 
joined to  make  a  proper  levy,  imposition  or  assessment  in  all 
cases  in  which  there  may  lawfully  be  an  assessment,  imposi- 
tion, or  levy.  This  phraseology  can  be  interpreted  only  as 
referring  to  the  state  of  aifairs  existing  at  the  time  when  the 
court  is  called  upon  to  act.  If  at  that  period  there  may  law- 
fully be  an  assessment,  imposition  or  levy,  then,  in  all  cases, 
the  judicial  duty  to  impose  the  proper  tax  arises.  This  law 
expressly  excludes  the  idea  that  such  action  is  to  be  taken  only 
if,  when  the  original  assessment  was  made,  it  could  lawfully 
have  been  made ;  for  the  present  tense  cannot  be  converted 
into  the  past  tense  for  the  purpose  of  defeating  one  of  the 
principal  uses  of  a  remedial  statute.  Nor  do  I  think  that  this 
plain  instruction  is  countervailed  by  the  antecedent  direction 
that  the  court  is  to  ascertain,  if  need  be,  "for  what  sum  such, 
person  or  property  was  legally  liable,"  which  undoubtedly 
refers  to  a  liability  existing  at  the  time  of  the  original  assess- 
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meut,  because  it  is  obvious  that,  in  a  general  sense,  there  was 
a  liability,  at  the  time  indicated,  of  the  prosecutor  of  the  cer- 
tiorari to  pay  his  just  quota  of  the  expenses  in  question.  Such 
a  liability  arose,  according  to  the  system  of  municipal  taxa- 
ation  everywhere  prevalent  in  this  state,  and  although,  under 
laws  then  in  force,  such  tax  could  not  be  exacted,  nevertheless 
the  liability  was  present.  As  the  statute  then  prevailing  was 
unconstitutional,  the  prosecutor's  liability  was  his  responsi- 
bility to  legislative  action.  He  could  be  compelled  to  pay 
these  moneys  as  soon  as  a  law  should  have  been  passed  pro- 
viding the  proper  machinery  of  assessment  and  collection. 
All  laws  for  the  re-asscssment  of  taxes  which  have  been  laid 
under  unconstitutional  provisions  are  founded,  and  must 
necessarily  be  founded,  on  the  theory  of  the  original  liability 
of  the  land-owner  to  the  rate,  for  the  legislative  power  could 
not  create  such  a  liability.  It  cannot  reach  beyond  its  en- 
forcement in  cases  where  it  exists.  The  expression,  therefore, 
is  not  entitled  to  the  force,  which  at  first  view,  would  seem  to 
belong  to  it.  If,  when  the  court  disposes  of  the  original  as- 
sessment, there  may  then,  in  the  language  of  the  act,  "  lawfully 
be  an  assessment,  imposition  or  levy,"  it  becomes  the  duty  of 
the  court  to  make  "  a  proper  levy,  imposition  or  assessment." 

The  result  of  this  interpretation  is  the  reversal  of  the  deci- 
sion of  the  court  below,  for  when  that  decision  was  rendered 
there  was  a  statute  in  force  whereby  an  assessment  for  the  im- 
provement could  have  been  laid.     Rev.,  p.  713,  pi.  10. 

Let  the  judgment  be  reversed  and  the  record  remitted  to 
the  Supreme  Court,  so  that  the  proper  assessment  may  be 
made. 

For  affirmance — None. 

For  reversal — The  Chaxcellor,  Chief  Justice,  Depue, 
Knapp,  Magie,  Pakker,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Green,  Kirk,  Paterson,  Whitaker.     14. 
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LEONAKD  L.  T.  APPLEBY,  PLAINTIFF  IN  ERROR,  v.  STATE 
OF  NEW  JERSEY. 

By  statute,  tlie  clerks  of  the  Courts  of  Common  Pleas  are  the  custodians 
of  the  registries  of  mortgages.  The  statute  provides  that  the  registry 
of  a  mortgage  shall  be  notice  of  the  mortgage.  It  also  makes  it  the 
duty  of  the  clerk  to  enter  in  the  margin  of  the  registry  of  a  mortgage, 
a  minute  of  the  redemption,  payment  and  discharge  thereof  on  the 
production  to  him  of  the  mortgage  canceled  or  with  a  receipt  thereon 
signed  by  the  mortgagee  or  his  assignee,  and  provides  that  such 
entry  shall  be  a  full  and  absolute  bar  to  and  discharge  of  the  said  entry 
and  mortgage.  The  books  containing  the  registration  of  mortgages 
are  made  public  records,  to  which"  the  statute  declares  that  "  every 
person  shall  have  access  at  proper  seasons  and  may  search  the  same, 
paying  the  f°es  allowed"  by  law."  The  clerk  wrongfully  entered  upon 
the  registry  of  a  mortgage  a?  minute  of  payment  and  redemption.  In 
an  action  against  the  surety  on  his, official  bond — Held — 

1.  That  the  entry  of  satisfaction  of  a  mortgage  upon  the  registry  was 
part  of  the  official  duties  of  the  clerk,  and  that  the  sureties  on  his  offi- 
cial bono  were  liable  for  his  misfeasance  as  well  as  nonfeasance  in  the 
performance  oftthat  duty. 

2.  That  the  sureties  of  the  clerk  were  liable  on  his  official  bond  for  the 
damages  sustained  by  a  purchaser  of  the  mortgaged  premises,  who 
searched  the  registry  of  the  mortgage  for  himself,  and  finding  the 
minute  of  the  redemption  on  the  registry,  and  believing  that  the 
mortgage  had  been  paid  and  satisfied,  subsequently  purchased  the 
mortgaged  premises  at  a  sheriflp's  sale,  although  such  purchaser  did 
not  employ  the  clerk  to  make  the  search. 

3.  That  the  purchaser,  having  bought  the  premises  at  the  sheriflT's  sale^ 
and  paid  for  them  their  full  value,  the  measure  of  his  damages 
was  the  amount  he  was  afterwards  compelled  to  pay  to  relieve  the 
property  from  the  mortgage. 

4.  A  duty  the  breach  of  which  is  an  actionable  wrong,  may  arise  from 
"a  contract  or  be  imposed  by  positive  law.     In  the  first  case  the  party 

to  the  contract  only  can  sue ;  in  the  other  case  any  person  injured  may 
sue,  if  he  be  one  of  the  class  of  persons  for  whose  benefit  the  duty  is 
imposed. 

5.  Kahl  V.  Love,  8  Vroom  5,  and  Savings  Bank  v.  Ward,  100  U.  S.  195 
distinguished. 

On  writ  of  error  to  Hudson  Circuit. 
Vol.  XVI.  11 
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This  suit  was  brought  agaiust  Appleby,  one  of  the  sureties 
■on  the  official  bond  of  J.  Elmer  Stout,  former  clerk  of  the 
Court  of  Common  Pleas  of  the  county  of  Middlesex.  The 
bond  in  form  and  condition  is  in  compliance  with  the  statute. 
Rev.,  p.  145,  §  2. 

The  clerk  of  the  Court  of  Common  Pleas  of  the  county  of 
Middlesex,  in  common  with  the  clerks  of  the  same  court  in 
most  of  the  couuties  of  this  state,  is  the  custodian  of  the  registry 
of  mortgages,  and  among  his  official  duties  are  the  registra- 
tion and  cancellation  of  records  of  mortgages.  By  section 
23  of  the  act  concerning  mortgages,  it  is  made  the  duty  of  the 
clerk  to  enter,  in  the  margin  of  the  registry  of  a  mortgage,  a 
minute  of  the  redemption,  payment  and  discharge  thereof,  on 
the  production  to  him  of  the  mortgage  canceled  or  with  a  re- 
ceipt thereon  signed  by  the  mortgagee,  his  executors,  adminis- 
trators or  assigns,  which  entry,  the  statute  declares,  "  shall  be 
a  full  and  absolute  bar  to  and  discharge  of  the  said  entry, 
registry  and  mortgage."     Rev.,  p.  707. 

Among  the  mortgages  recorded  in  the  clerk's  office  of  the 
county  of  Middlesex  was  one  made  by  John  Manning  to  Mary 
V.  Laughton,  on  lauds  jn  the  county  of  Middlesex,  for  the 
sum  of  SIOOO,  dated  August  19th,  1858.  Stout,  being  clerk, 
on  the  7th  of  May,  1868,  entered  of  record  a  cancellation  of 
this  mortgage.  The  court — a  jury  having  been  waived — 
found,  as  a  question  of  fact,  that  Stout,  as  clerk,  negligently 
and  carelessly  entered  in  the  margin  left  for  that  purpose 
opposite  to  the  abstract  of  the  said  mortgage,  a  minute  of  the 
redemption,  payment  and  discharge  thereof,  although  in  fact 
the  said  mortgage  was  not  produced  to  him  canceled  or  with 
a  receipt  thereon  signed  by  the  mortgagee,  her  executors,  ad- 
ministrators or  assigns. 

After  the  entry  of  the  cancellation  of  record,  the  sheriff  of 
Middlesex,  on  the  2d  of  September,  1875,  sold  the  mortgaged 
premises  by  virtue  of  a  writ  oi  fieri  facias  issued  out  of  the 
Court  of  Chancery,  upon  a  decree  in  a  suit  wherein  one  Bu- 
chanan was  complainant  and  John  Manning  and  others  were 
defendants.     Cook  and  Beruheimer,  for  whose  benefit  this 
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suit  is  brought,  on  the  day  before  the  sheriif 's  sale,  examiued 
the  registry  of  the  Laughtou  mortgage,  found  the  minute  of 
said  redemption,  payment  aiid  discharge,  and,  at  the  sheriff's 
sale,  relying  upon  the  said  minute  of  payment  and  discharge, 
and  believing  that  the  said  mortgage  was  in  fact  paid  and 
satisfied,  became  the  purchasers  of  the  lands  mortgaged,  at 
their  full  value,  and  accepted  a  deed  therefor  from  the  sheriff, 
and  paid  him  the  purchase  money  thereof.  Afterwards,  while 
Cook  and  Bernheimer  were  still  owners  of  the  lands,  the  as- 
signee of  the  Laughton  mortgage  filed  a  bill  against  Cook  and 
Bernheimer,  and  obtained  a  decree  declaring  the  cancellation 
and  discharge  of  the  mortgage  to  be  void,  and  that  the  mort- 
gage was  an  encumbrance  upon  the  record,  notwithstanding 
the  cancellation,  and  directing  a  sale  of  the  mortgaged  prem- 
ises for  the  payment  of  tiie  mortgage  debt,  interest  and  costs. 
Hans  V.  Cook,  1  Stew.  Eq.  345.  Thereupon  Cook  and  Bern- 
heimer paid  the  mortgage  debt,  interest  and  costs,  amounting 
to  $1531.59,  and  instituted  the  prosecution  of  this  bond. 

The  court  also  found,  as  a  question  of  fact,  that  Cook  and 
Bernheimer  exercised  reasonable  and  proper  diligence  in  the 
examination  and  inquiry  touching  mortgages  affecting  the 
premises  prior  to  and  at  the  time  of  the  purchase,  and  that 
they  did  not  have  any  knowledge  of  the  Laughton  mortgage 
then  being  a  lien  on  the  said  lands. 

Upon  the  finding  of  the  facts  above  stated,  the  court  gave  a 
judgment  in  favor  of  the  prosecutors,  and  assessed  their  dam- 
ages at  the  sum  of  $1864.09,  being  the  amount  paid  by  them 
in  satisfaction  of  the  mortgage  debt,  with  interest.  Appleby 
sued  out  this  writ  of  error. 

For  the  plaintiff  in  error,  C.  T.  Cowenhoven  and  M.  Beas- 
ley,  Jr. 

For  the  defendant  in  error,  A.  T.  McOill. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.    The  bill  of  exceptions  and  assignment  of  errors, 
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takeu  in  connection  with  the  pleadings  and  facts  agreed  upon, 
present  two  questions  only. 

First  Whether  the  sureties  on  the  clerk's  official  bond  are 
liable  to  the  prv^secutors  for  any  injury  they  may  have  sus- 
tained from  his  wrongful  entry  of  the  cancellation  of  the  mort- 
gage. The  condition  of  the  bond  is  an  undertaking  that  the 
clerk  "shall,  in  all  things  touching  and  concerning  iiis  said 
office,  well  and  truly,  faithfully  and  impartially,  execute  and 
perform  the  same,  as  well  with  respect  to  all  persons  concerned 
as  to  the  State  of  Xew  Jersey."  By  the  law  of  this  state,  the 
clerk  is  the  keeper  of  the  registry  of  mortgages.  The  seven- 
teenth section  of  the  act  concerning  mortgages  provides  that 
the  clerk  of  the  Court  of  Common  Pleas  shall  provide  fit 
books  for  the  registering  of  all  mortgages  of  lands  in  his 
county,  to  which  books  the  statute  declai'es  that  "  every  person 
shall  have  access  at  proper  seasons,  and  may  search  the  same, 
paying  the  fees  allowed  by  law."  Rev.,  p.  705  ;  Lum  v.  Mc- 
Carty,  10  Yroora  287,  289.  In  these  books,  on  a  margin  to 
be  left  for  that  purpose,  the  clerk  is  required,  on  the  produc- 
tion to  him  of  a  proper  voucher  of  redemption,  payment  or 
satisfaction  of  any  registered  mortgage,  to  enter  a  minute  of 
the  redemption,  payment  or  satisfaction  thereof,  which  minute 
is  made  an  absolute  bar  to  and  discharge  of  the  mortgage. 
Rev.,  p.  ,  §  23.  The  entry  of  satisfaction  of  a  mortgage,  as 
well  as  the  registration  of  it,  is  part  of  the  official  duties  of 
the  clerk,  and  the  sureties  on  the  bond  of  a  clerk,  conditioned 
as  this  bond  is,  for  the  faithful  performance  of  the  duties  of 
his  office,  are  liable  for  misfeasance  as  well  as  nonfeasance  in 
his  official  duties.     Brandt  on  Suretyship,  §  453. 

The  plaintiff  in  error  contends  that  the  liability  of  the  clerk 
for  a  wrongful  entry  of  this  kind  will  arise  only  in  favor  of 
persons  who  have  some  sort  of  a  contract  with  the  clerk  to 
search  or  to  make  a  certificate  of  title.  The  theory  on  which 
this  proposition  rests  is  that  the  duty  of  the  clerk  in  the  prem- 
ises arises  only  from  contract.  If  this  theory  be  sound,  a 
person  injured  as  the  prosecutors  were  would  be  wholly  reme- 
diless if  the  clerk  by  whom  the  wrongful  entry  was  made  was 
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out  of  office  at  the  time  the  search  or  certificate  of  title  was 
required.     Kahl  v.  Love,  8  Vroom  5 ;  Savings  Bank  v.  Ward, 
100  U.  S.  195  ;  Commonwealth  v.  Kellogg,  6  Phil.  Bep.  90,  and 
Houseman  v.  Girard  Association,  81  Penna.  256,  were  cited 
to  support  this  view  of  the  case.     In  Kahl  v.  Love  the  action 
failed  because  the  officer  was  neither  authorized  nor  required 
to  perform  the  duty  on  which  the  action  was  grounded.     In 
Savings  Bank  v.  Ward  the  duty  arose  solely  from  a  contract, 
and  the  person  suing  was  no  party  to  the  contract.     A  duty 
the  breach  of  which  is  an  actionable  wrong,  may  arise  from  a 
contract,  or  be  imposed  by  positive  law,  independent  of  con- 
tract.    In  the  first  case  the  party  to  the  contract  only  can  sue. 
Alton  V.  Mid.  R.  Co.,  19  C.  B.  [N.  S.)  213 ;  in  the  other  case 
any  person  injured   may  sue  if  he  be  one  of  the  class  of 
persons  for  whose  benefit  the  duty  is  imposed.     Cattell  v.  L. 
&  N.  W.  R.  Co.,  16  Q.  B.  984.     In  Com.  v.  Kellogg,  at  Nisi 
Prius,  it  was  held  that  the  liability  of  a  clerk  on  a  certificate 
of  title  was  only  to  the  party  ordering  and  paying  for  the 
search,  and  not  to  his  assigns  or  alienee.    But  iu  Houseman  v. 
Girard  Ass'n,  in  the  Supreme  Court  of  Pennsylvania,  the 
clerk  was  held  liable  in  damages  for  omitting  from  his  certifi- 
cate of  search  an  unsatisfied  mortgage  appearing  on  the  records, 
where  the  certificate  was  obtained  at  the  request  of  the  plaintiff, 
who  proposed  to  make  a  loan  on  the  premises,  but  was  ordered 
of  the  clerk  and  paid  for  by  the  owner,  who  effected  the  loan. 
It  is  possible  that  where  the  gravamen  of  the  complaint  is 
that  a  certificate  of  search  obtained  from  the  clerk  is  iu  itself 
incorrect,  the  liability  of  the  clerk  for  omissions  or  untrue 
statements  in  the  certificate  may  arise  from  his  employment 
to  make  the  search,  and  will  extend  only  iu  favor  of  the  per- 
son with  whom  he  was  in  privity  by  his  contract.    But  in  the 
case  before  us  the  duty  in  question  is  entirely  independent  of 
a  contract.     It  results  from  the  official  position  of  the  clerk, 
and  the  character  of  the  public  duties  he  is  required  to  per- 
form. 

Under  the  law  of  this  state  the  duties  of  the  clerk  with 
respect  to  the  registration  and  cancellation  of  mortgages  are 


166 


COURT  OF  ERRORS  AXD  APPEALS. 


Appleby  v.  State. 


imposed  by  statute.     These  duties  relate  to  entries  in  public 
records.     These  records  are  kept  for  the  information  of  the 
public.     Every  person  has  a  right  of  access  to  these  records 
for  the  information  they  contain.     The  statute  declares  that 
the  registry  of  a  mortgage  shall  be  notice  of  the  mortgage.    It 
>     also  declares  that  the  minute  ot  the  redemption,  payment  and 
discharge  of  a  mortgage,  made  by  the  clerk,  shall  be  a  full 
and  absolute  bar  to  and  discharge  of  the  registry  and  the 
mortgage.     It  protects  a   mortgagee  from  the  unauthorized 
destruction  of  his  security  by  making  it  a  condition  precedent 
to  the  right  of  the  clerk  to  enter  satisfaction,  that  the  mort- 
gage canceled,  or  with  a  receipt  thereon,  signed  by  the  mort- 
gagee or  his  executors,  administrators  or  assigns,  shall  be  pro- 
duced to  the  clerk  as  his  warrant  for  entering  the  satisfaction 
of  record.    For  the  protection,  also,  of  persons  having  occasion 
to  examine  the  records  to  ascertain  the  condition  of  the  title, 
it  is  made  the  duty  of  the  clerk  to  enter  satisfaction  only  on' 
that  evidence  which  is  the  most  satisfactory  proof  that  the 
mortgage  in  fact,  is  satisfied.     Persons  examining  the  records, 
and  finding  a  cancellation  of  a  mortgage  entered  of  record  by 
the  clerk,  have  a  right  to  assume  that  the  cancellation  was 
lawfully  made,  and  may  rely  upon  and  act  upon  the  informa- 
tion obtained  from   the  inspection  of  the  record.     The  dutv 
of  the  clerk  with  respect  to  such  entries  in  the  records  of  hi's 
office  being  a  public  duty,  if  there  has  been  a  breach  of  it,  he 
will  be  liable  to  any  one  who  may  have  suffered  damages  from 
his  neglect  or  default— the  action  being  founded,  not  on  con- 
tract, but  on  the  breach  of  duty.     Add.  on  Torts  14,    15; 
Whart.  on  Neg.,  §§  285,  448.     And  this  liability  will  extend 
also  to  the  sureties  on  his  official  bond,  whose  undertaking  is 
for  his  faithful  performance  of  the  duties  of  his  office. 

Second.  It  is  insisted  that  there  was  error  in  the  amount  of 
damages  awarded.  The  damages  consisted  of  the  sum  paid 
by  the  prosecutors  to  satisfy  the  decree  of  foreclosure  of  the 
mortgage  and  interest.  It  is  admitted  by  the  statement  of 
facts  in  the  bill  of  exceptions  that  the  prosecutors  purchased 
the  mortgaged  premises  at  the  sheriff's  sale,  at   their  full 
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value.  The  amount  they  subsequently  paid  to  relieve  the 
property  from  the  mortgage,  represents  the  actual  loss  they 
sustained  in  buying  and  paying  for  property  which  in  fact 
was  subject  to  the  mortgage,  but  which  they  were  induced  to 
buy  at  the  price  bid,  by  the  belief  that  the  mortgage  was 
satisfied.  These  damages  were  a  natural  and  proximate  con- 
sequence of  the  wrongful  act  complained  of,  and  were  such  as 
might  reasonably  be  supposed  to  be  a  probable  consequence 
thereof.  Cuf  v.  K  &  N.  Y.  R.  R.  Co.,  6  Vroom  18  ;  Crater 
V.  Binnwger,  4  Id.  513;  Woleott  v.  Mount,  7  Id.  262;  D.,L. 
&  W.  Co.  V.  Salmon,  10  Id.  300,  308.  Substantial  damages 
equivalent  to  the  actual  loss  were  awarded  on  an  analogous 
principle  in  Houseman  v.  Girard  Asii'n,  supra. 

There  being  no  error  apparent  on  the  record,  the  judgment 
should  be  affirmed. 

For  affirmance— The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Magie,  Parkee,  Reed,  Van  Syckel,  Cle- 
ment, Cole,  Green,  Kirk,  Paterson,  Whitaker.    14. 

For  reversal — None. 


WILLIAM  E.  ANDREW  v.  CHARLES  D.  DESHLER. 

1  In  an  action  for  slander  of  title  malice  is  of  the  gist  of  the  action  and 

the  real  point  on  the  question  of  malice  is  whether  the  defendant 
made  the  statement  bona  fide  and  under  an  honest  impression  of  its 
truth,  or  whether  he  made  it  maliciously  for  the  purpose  of  slandering 

the  plaintiti 's  title.  .    .  ,     .    ,  u.     -fi  • 

2  When  the  publication  of  a  notice  of  defect  of  title  is  brought  within 

the  limits  of  a  privileged  communication,  the  burden  of  proving  malice 
in  fact  is  thrown  upon  the  plaintiff.  This  may  be  done  either  by 
extrinsic  evidence,  or  from  the  language  of  the  communication  itself, 
as  if  its  terms  be  disproportioned  to  the  exigencies  of  the  occasion,  or 
if  the  language  used  be  unnecessarily  excessive  or  more  defamatory 
than  the  occasion  require. 
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3.  If  there  be  any  evidence  of  malice,  either   extrinsic  or  intrinsic,  in 

answer  to  the  immunity  claimed  by  reason  of  the  occasion,  the  ques- 
tion of  malice  should  be  submitted  to  the  jury. 

4.  Where  a  defendant  published  in  the  notice  of  "the  defect  of  title  of  the 

plaintiff  "  that  a  final  injunction  and  decree  were  obtained  against  the 
plaintiff  in  the  Circuit  Court  of  the  United  States,"  whereas,  in  fact 
no  final  decree  ever  liad  been  made  in  the  suit,  which  was  discontinued 
by  consent  of  the  parties  before  the  publication  of  the  notice,  and  the 
only  decree  made  was  a  mere  ac  parte  order  for  a  preliminarv  injunc- 
tion— Held — 

1.  Such  allegation  was  in  excess  of  the  occasion  and 'entirely  unwar- 
ranted, either  to  the  protection  of  the  interests  of  the  corporation  repre- 
sented  by  the  defendants  or  for  warning  the  public  against  danger  of 
htJgation  and  loss  in  case  of  infringement  of  the  company's  patents. 

2.  Such  allegation  was  not  a  mere  assertion  of  a  supposed  right,  but 
an  unfounded  attack  on  the  title  of  the  plaintiff. 


Od  error  to  the  Supreme  Court.     The  facts  are  fully  set 
forth  in  the  opinion. 

For  the  plaintiff  in  error,  John  Linn. 

For  the  defendant  in  error,  Joseph  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Geeex,  J.  This  was  an  action  on  the  case  for  special 
damage  sustained  by  reason  of  the  publication  of  an  alleged 
slander  of  the  plaintiff ^s  title  to  letters  patent  for  the  "im- 
provement in  processes  and  apparatus  for  rendering  fats." 
The  alleged  libel  was  in  the  form  of  a  notice  or  caution  pub- 
lished in  several  newspapers  by  the  defendant  as  secretary  of 
the  United  States  Dairy  Company,  as  follows : 

"To  all  whom  it  may  concern:  The  United  States  Dairy 
Company,  the  sole  owners  of  the  patents  of  Hvppolite  Mege, 
Pans,  for  the  United  States,  for  the  discovery  and  manufacture 
of  the  butter-like  product  or  oleomargarine,  or  fat  rendered 
at  temperatures  that  will  produce  a  product  free  from  disagree- 
able taste  or  odor,  and  of  every  derivation  or  product  there- 
from, or  from  animal  fats,  including  the  manufacture  of  butter, 
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butterine,  oleomargarine  butter,  and  all  butter  made  from  the 
aforesaid  product — 

*'  Hereby  caution  the  public  against  engaging  in  the  manu- 
facture of  any  of  the  aforesaid  products,  or  in  vending  or 
otherwise  dealing  in  the  same,  under  the  authority  of  any 
party  or  parties  claiming  to  have  subsequent  patents  for  the 
above  purposes,  or  any  of  them,  as  they  will  thereby  render 
themselves  liable  to  prosecution  for  infringement  and  damages. 
Suits  are  now  pending  in  the  United  States  Circuit  Court 
against  parties  using  the  Andrew  patent  [meaning  the  said 
patent  of  said  plaintiff.]  A  final  injunction  and  decree  was 
obtained  against  the  said  Andrew  [meaning  the  said  plaintiff,] 
and  his  associates,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  as  may  be  seen  by 
reference  to  the  record  of  said  court. 

"  The  United  States  Dairy  Company  give  this  cautionary 
notice  to  save  innocent  parties  from  the  cost  and  litigation 
that  will  follow  upon  their  engaging  in  any  act  of  infringe- 
ment upon  its  patented  rights,  and  also  to  disable  them  from 
pleading  ignorance  when  suits  are  brought  against  them. 

"New  York,  March  10th,  1880. 

"  C.  D.  Deshlee, 
"  Secretary  of  the  United  States  Dairy  Company." 

On  the  trial  of  the  cause  at  the  Circuit,  the  judge  directed 
the  jury  to  be  called  upon  the  ground  that  there  was  no  evi- 
dence of  malice  or  want  of  probable  cause  sufficient  to  main- 
tain the  plaintiff's  action.  The  granting  the  non-suit  is  the 
only  error  assigned  for  reversing  the  judgment;  and  the  only 
question  for  this  court  is,  whether  the  case  presents  sufficient 
evidence  of  malice  to  support  a  verdict  in  favor  of  the  plain- 
tiff if  the  case  had  been  submitted  to  the  jury. 

All  the  cases  agree  that  in  an  action  for  slander  of  title, 
there  must  be  evidence  of  malice,  express  or  implied.^  If  the 
words  are  spoken  by  a  stranger,  the  law  presumes  malice.  But 
if  the  party  is  himself  interested  in  the  matter  and  announces 
the  defect  of  title,  bona  fide,  either  for  the  purpose  of  protect- 
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ing  his  own  interest  or  preventing  the  commission  of  a  fraud, 
the  legal  presumption  of  malice  is  rebutted.  Malice  is  of  the 
gist  of  the  action,  and  the  real  point  on  the  question  of  malice 
is  whether  the  defendant  made  the  statement  bona  fide  and 
under  an  honest  impression  of  its  truth,  or  whether  he  made 
it  maliciously,  for  the  purpose  of  slandering  the  plaintiff's 
title.     Pitt  V.  Donovan,  1  M.  &  S.  639. 

In  this  case,  if  the  occasion  of  the  notice  be  such  as  to  repel 
the  presumption  of  malice,  the  burden  is  thrown  upon  the 
plaintiff  of  giving  evidence  of  actual  malice.  If  there  were 
no  such  evidence  in  the  cause,  it  was  the  office  of  the  judge 
to  withdraw  the  case  from  the  jury,  and  the  judgment  of  non- 
suit cannot  be  impeached. 

There  has  been  considerable  discussion  as  to  how  far  the 
publication  of  a  notice  of  this  character  is  a  privileged  com- 
munication, so  as  to  repel  the  presumption  of  malice  and  afford 
a  qualified  defence  to  the  action.  The  cases  upon  the  subject 
which  are  found  collected  in  Addison  on  Torts  and  in  Folk- 
ard's  Starkie  on  Slander,  and  which  it  is  quite  unnecessary  to 
review,  sustain  the  position  that  such  publication  is  justifiable 
as  well  upon  the  ground  that  it  is  for  the  convenience  and 
welfare  of  society  to  warn  intended  purchasers  against  the 
danger  of  litigation  under  a  defective  title,  as  for  the  protec- 
tion of  the  interest  of  the  party  giving  the  notice. 

Assuming  that  the  occasion  of  the  publication  brings  the 
notice  within  the  limits  of  a  privileged  communication,  the 
burden  of  proving  malice  in  fact  is  thrown  upon  the  plaintiff. 
And  this  may  be  made  out  either  by  extrinsic  evidence  or 
from  the  language  of  the  communication  itself,  as  if  its  terms 
be  disproportioned  to  the  exigencies  of  the  occasion,  or  if  the 
language  used  be  unnecessarily  excessive  or  more  defamatory 
than  the  occasion  requires.  The  jury  may  look  at  both  the 
matter  and  manner  of  the  publication  for  the  purpose  of  decid- 
ing the  question  of  malice.  Folkard's  Starkie  on  Slander, 
§576. 

If  there  be  any  evidence  of  malice,  the  authorities  almost 
universally  hold  that  the  question  of  malice  should  be  sub- 
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raitted  to  the  jury.  In  Coohe  v.  Wildes,  5  E.  &  B.  328,  Lord 
Campbell  says  :  "  We  are  of  opinion  that  wherever  there  is 
evidence  of  malice,  either  extrinsic  or  intrinsic,  in  answer  to 
the  immunity  claimed  by  reason  of  the  occasion,  a  question 
arises  which  the  jury,  and  the  jury  only,  ought  to  determine." 
To  the  same  effect  are  the  cases  of  Wright  v.  Woodgate,  2  0\, 
M.  &  R.  573  ;  Gilpin  v.  Fowler,  9  Ex.  615;  White  v.  Nich- 
olls,  3  How.  266,  and  Like  v.  McKi/nstry,  3  Abb.  Pr.  62. 

In  Gasseit  v.  Gilbert,  6  Gray  94,  the  court,  after  holding 
that  the  defendants  were  justified  in  publishing  a  notice  in 
proper  and  necessary  language,  make  the  following  remarks 
as  to  the  proof  of  actual  malice  by  intrinsic  evidence  :  "  But 
it  does  not  follow  that  there  was  no  evidence  in  the  case  upon 
which  it  was  proper  for  the  jury  to  pass  as  showing  the  exist- 
ence of  actual  malice  on  the  part  of  the  defendants.  They 
cannot  be  justified  if  they  have  included  in  their  notice  any 
statements  of  a  defamatory  nature  not  warranted  by  the  occa- 
sion which  called  forth  the  publication.  The  privilege  must 
be  limited  by  the  exigency,  and  if  the  defendants,  by  the  terms 
of  the  notice,  exceeded  the  just  limits  which  were  necessary 
and  proper  to  accomplish  the  legitimate  purpose  of  protecting 
the  corporation  and  the  public  from  the  unauthorized  acts  of 
the  plaintiff,  it  will  be  evidence  of  malice  proper  to  be  weighed 
by  the  jury.  We  are,  therefore,  of  opinion  that  the  case  must 
be  submitted  to  the  jury  to  determine  the  question  whether, 
under  all  the  circumstances,  the  defendants  have  not  exceeded 
the  just  bounds  of  their  privilege  and  been  actuated,  not  by  an 
honest  purpose  to  protect  the  interests  of  the  corporation,  but 
by  a  malicious  design  to  defame  the  plaintiff."  The  same 
doctrine  is  held  in  Sivan  v.  Tappan,  5  Cush.  104,  and  in  Brow 
v.  Hathaway,  13  Allen  239. 

Applying  these  well- settled  principles  to  the  case  before  the 
court,  I  cannot  concur  in  the  views  of  the  learned  justice  who 
tried  the  cause,  that  "  the  evidence  fails  in  disclosing  the  pub- 
lished notice  to  be  other  than  an  assertion  of  a  supposed  right 
on  the  part  of  the  defendant,  and  fails  to  show  any  evil  or 
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mischievous  design  from  which  a  jury  would  be  justified  in 
finding  malice." 

The  plaintiff  proved  publication,  the  falsity  of  the  most 
material  and  damaging  allegation  in  the  notice,  viz.,  "  that  a 
final  injunction  and  decree  were  obtained  against  the  plaintiff 
in  the  Circuit  Court  of  the  United  States,"  and  special  damage 
resultiug  from  that  part  of  the  notice  alleged  to  be  mala  fide. 

As  against  letters  patent,  the  allegation  of  a  final  decree  and 
injunction  is  absolute  destruction  to  the  plaintiff's  title  and  all 
his  rights  under  the  letters.  Such  allegation  was  in  excess  of 
the  occasion  and  entirely  unnecessary,  either  to  the  protection 
of  the  interests  of  the  corporation  represented  by  the  defend- 
ant or  for  warning  the  public  against  the  danger  of  litigation 
and  loss  in  case  of  infringement  of  the  company's  patents. 
These  ends  were  fully  met  by  the  previous  statement  of  the 
dairy  company's  exclusive  rights  and  the  cautionary  warning 
to  the  public.  The  allegation  was  untrue  in  fact,  no  final 
decree  having  ever  been  made  in  the  suit,  which  was  discon- 
tinued by  consent  of  the  parties  before  the  publication  of  the 
notice.  The  only  decree  made  in  that  cause  was  a  mere  ex 
parte  order  for  a  preliminary  injunction.  The  untrue  allega- 
tion was  not  a  mere  assertion  of  a  supposed  right,  but  an 
unfounded  attack  on  the  title  of  the  plaintiff.  While  the 
defendant  may  have  made  the  statement  in  good  faith  and 
may  have  believed  it  to  be  true,  his  reference  to  the^record  as 
evidence  of  its  truth  clearly  shows  that  the  best  means  of 
ascertaining  the  truth  of  the  allegati(m  were  within  his  reach. 
The  fact  that  a  man  makes  an  unwarranted  and  libelous 
charge  when  he  holds  in  his  hand  complete  evidence  of  its 
falsity,  is  a  strong  circumstance  to  go  to  a  jury  on  the  question 
of  the  bona  fides  of  the  statement. 

T  think  there  was  sufficient  evidence  of  malice  to  take  the 
case  to  the  jury,  and,  in  the  absence  of  rebutting  testimony,  to 
sustain  a  verdict  in  favor  of  the  plaintiff,  if  the  jury  so  found. 

The  judgment  should  be  reversed. 
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For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Magie,  Reed,  Scudder,  Clement,  Cole, 
Gkeen,  Kirk,  Paterson,  Whitaker.     13. 


STATE,  PATERSON  AVENUE  AND  SEACAUCUS  ROAD  COM- 
MISSIONERS, RELATORS,  PLAINTIFFS  IN  ERROR,  V. 
BOARD  OF  CHOSEN  FREEHOLDERS  OF  HUDSON  COUN- 
TY, DEFENDANTS  IN  ERROR. 

A  statute  passed  after  certain  road  improvements  were  completed  by  a 
special  commission,  authorized  the  commissioners  who  were  to  assess 
the  expenses  thereof,  to  determine  what  amount  of  such  expenses 
should  be  paid  by  the  county  of  Hudson,  and  directed  that  the  sum  so 
determined  should  be  raised  by  general  taxation,  as  other  county  taxes 
are  raised,  and,  when  collected,  should  be  paid  over  to  the  treasurer 
of  the  commission.  Held,  that  the  sum  so  determined  was  not  a  gen- 
eral debt  of  the  county,  and  that  the  county  officers  were  not  bound  to 
raise  by  tax  or  to  pay  any  interest  on  said  sum. 


On  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  15  Vroom  571. 

For  the  plaintiffs  in  error,  Flavel  MoGee. 

For  the  defendants  in  error,  /.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Under  an  act  passed  in  1869,  {Pamph.  L.,  p. 
1080,)  Paterson  avenue  and  the  Seacaucus  road  in  Hudson 
county  were  improved  by  three  commissioners  specially  desig- 
nated for  that  purpose.  The  mode  provided  in  the  act  for 
meeting  the  expenses  was  an  assessment  upon  the  property 
benefited.     In  supplements  to  this  act  the  county  of  Hudson 
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was  authorized  to  advance  the  means  required  for  the  improve- 
ment, and  to  bind  itself  to  pay  the  obligations  issued  by  the 
commissioners,  but,  so  far  as  appears  or  is  claimed,  the  county 
never  chose  to  exercise  the  powers  thus  conferred.  In  1875, 
after  the  improvements  were  made,  the  legislature  enacted 
{Pamph.  L.,  p.  579,)  that  if  the  commissioners  who  were  to 
assess  the  expenses  of  the  improvement  should  be  of  apiuion 
that  any  part  of  the  expenses  ought  to  be  assessed  upon  and 
paid  by  the  county  of  Hudson,  it  should  be  lawful  for  them 
to  determine  the  amount  which  should  be  paid  by  the  county, 
and  said  sum  so  determined,  was  then  directed  to  be  raised  by 
o-eneral  taxation  as  other  county  taxes  are  raised,  and,  when 
collected,  to  be  paid  over  to  the  treasurer  authorized  to  receive 
the  moneys  arising  from  said  improvement,  to  be  by  him 
applied  according  to  law.  Under  this  statute,  the  assessment 
commissioners,  in  May,  1876,  reported  that  they  had  deter- 
mined that  the  amount  so  to  be  paid  by  Hudson  county  was 
§58,861.11. 

On  proceedings  instituted  in  February,  1882,  the  Supreme 
Court  in  December,  1882,  awarded  a  mandamus,  directing 
the  board  of  chosen  freeholders  of  Hudson  county  to  insert 
this  sum  in  the  tax  levy  for  1883,  but  refused  to  order  that 
interest  on  the  sum  should  also  be  inserted.  This  refusal  is 
the  basis  of  the  present  writ  of  error. 

The  plaintiffs  in  error  contend  that  this  sum  so  assessed 
against  the  county  became  at  once  a  debt  of  the  county,  and, 
as  such,  necessarily  bore  interest. 

But  it  must  be  remembered  that  the  whole  obligation  of  the 
countv  springs  from  this  act  of  1875,  and  an  examination  of 
the  terms  of  that  statute  will  not  discover  a  purpose  to  make 
the  sum  a  county  debt.  The  general  expressions  indicative 
of  such  a  purpose,  used  in  declaring  the  power  of  the  commis- 
sioners "to  determine  the  sum  which  shall  be  paid  by  the 
county"  are  modified  in  the  clause  which  more  particularly 
points  out  the  duty  of  payment;  "the  sum  so  determined 
shall  be  raised  by  general  taxation,  and  when  collected,  shall 
be  paid  over  to  the  treasurer."     There  is  here  clearly  mani- 
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fested  an  intention  to  make  the  duty  of  payment  dependent 
upon  the  collection  of  the  tax  to  be  levied.  No  debt,  in  the 
general  sense  of  the  term,  is  created ;  and  hence,  the  conse- 
quences incident  to  the  non-payment  of  debts,  cannot  be 
inferred. 

Whether,  therefore,  the  county  is  bound  to  pay  interest, 
depends  directly  upon  the  intention  expressed  in  the  act  itself; 
and  properly  viewed,  this  statute  does  not,  I  think,  leave  the 
matter  in  doubt.  The  law  devolves  upon  this  public  corpora- 
tion duties  to  which  it  was  not  before  subject,  for  the  benefit 
of  persons  who  spent  their  money  before  those  duties  came 
into  existence  and  without  any  warranted  expectation  that 
they  would  be  created.  The  rule  for  the  construction  of  such 
statutes  is  thus  laid  down  by  Dwarris  {Potter's  Dwar.  on  Stat. 
255.) :  "  Acts  of  Parliament  which  impose  a  duty  upon  the 
public,  will  be  critically  construed  with  reference  to  the  par- 
ticular language  in  which  they  are  expressed.  "When  there  is 
any  ambiguity  found,  the  construction  must  be  in  favor  of  the 
public ;  because  it  is  a  general  rule  that  where  the  public  are 
to  be  charged  with  a  burden,  the  intention  of  the  legislature 
to  impose  that  burden  must  be  explicitly  and  distinctly 
shown."  Justice  Cooley,  quoting  the  foregoing  extract 
{Cooky  on  Tax.,  201,)  says:  "This  statement  of  the  general 
rule  expresses  the  view  which  it  is  believed  has  always  pre- 
vailed in  England.  It  is  also  that  which  has  been  adopted 
in  the  several  states.  Like  views  have  been  frequently  ex- 
pressed by  the  federal  courts."  Applying  this  rule,  the  claim 
that  the  county  is  chargeable  with  interest  cannot  be  supported. 
No  such  obligation  is  expressly  declared  by  or  necessarily  in- 
ferable from  the  language  of  the  act.  The  sum  to  be  raised 
by  taxation,  and,  when  collected,  to  be  paid,  is  the  Amount 
determined  by  the  commissioners.  Nothing  is  said  about  any 
additional  imposition  for  default  or  delay  in  payment.  Con- 
siderable lapse  of  time  was  inevitable  between  the  designation 
of  the  sum  and  its  being  raised,  collected  and  paid,  under  the 
act ;  but  the  law  is  silent  as  to  any  damages  or  accretions  for 
that  delay,  or  any  other  which  might  arise,  either  by  the 
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acquiescence  of  those  interested  in  getting  the  fund  in  hand, 
or  by  default  of  the  public  ofiScers  charged  with  the  duty  of 
raising  it.  The  case  is  similar  to,  but  stronger  for  the  defend- 
ants in  error  than  that  of  Beals  v.  Supervisors  of  Amador 
County,  28  Cal.  449.  There  the  legislature  had  organized 
Amador  county  out  of  part  of  the  territory  of  Calaveras 
county,  and  had  appointed  commissioners  to  ascertain  the  debt 
of  the  latter  county  and  "determine  the  amount  of  said  in- 
debtedness to  be  paid  by  the  said  county  of  Amador  to  the  said 
county  of  Calaveras."  The  supervisors  of  Amador  county 
were  required  to  create  a  sinking  fund  "  for  the  payment  of 
said  indebtedness  of  Amador  county  to  Calaveras  county," 
which  fund  was  to  consist  of  special  taxes  and  appropriations 
from  the  general  funds  of  the  county,  and  was  to  continue  to 
be  created  "until  an  amount  equal  to  said  indebtedness"  was 
set  apart.  The  indebtedness  having  been  ascertained  by  the 
commissioners,  was  not  paid  in  full  for  several  years,  and  the 
assignee  of  Calaveras  county  demanded  interest.  But  the 
court  denied  his  claim,  saying :  "  The  act  itself  prescribes  the 
measure  of  the  liability,  and  the  means  of  discharging  it,  and 
furnishes  the  entire  rules  by  which  the  rights  of  the  two 
counties  are  to  be  governed.  *  *  *  Only  the  specific 
indebtedness  found  to  exist  at  the  time  was  provided  for,  and 
not  such  indebtedness  and  any  interest  that  might  accrue 
thereon." 

In  the  statute  now  before  us,  the  legislature  has  not  even 
created  an  indebtedness,  and  the  omission  to  provide  for  the 
payment  of  interest  is  unmistakably  clear. 

The  defendants  in  error  are  entitled  to  judgment. 

For  ajirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Parker,  Scudder,  Clement, 
Cole,  Green,  Kirk,  Paterson  Whitaker.     13. 

Fo?-  reversal — None. 
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SAMUEL  F.  WARE,  PLAINTIFF  IN  ERROR,  v.  MILLVILLE 
MUTUAL  MARINE  AND  FIRE  INSURANCE  COMPANY, 
DEFENDANT  IN  ERROR. 

1.  If  the  real  question  in  controversy  between  the  parties  to  an  action, 
appears  to  have  been  fully  and  fairly  tried,  and  correctly  settled,  this 
court  will  not  reverse  for  an  objection  which  may  be  avoided  by  an 
amendment  of  the  pleadings,  but  will  in  such  case  exercise  the  power 
of  amendment. 

2.  A  condition  annexed  to  a  policy  of  insurance  in  a  mutual  company 
provided  that,  upon  the  insured  failing  to  pay  an  assessment  ordered 
by  the  directors  within  a  specified  time,  his  rights  as  a  member  of  the 
company  should  be  forfeited  and  the  policy  should  be  void.  It  was 
also  therein  provided  that  in  such  ca.se  the  company  might  sue  for 
and  recover  the  premium  note,  and  if  the  whole  amount  thereof  was 
received  the  policy  sliould  stand  renewed  and  remain  in  force  for  the 
term  limited  therein.  A  by-law  gave  power  to  the  directors,  at  their 
discretion,  to  reinstate  a  poKcy,  lapsed  by  reason  of  failure  to  pay  an 
assessment,  by  receiving,  within  a  limited  time,  but  before  actual  loss,  the 
assessment  with  a  penalty.  An  insured,  whose  policy  lapsed  by  reason 
of  failure  to  pay  an  assessment,  claimed  a  waiver,  on  the  ground  that 
the  company  had  subsequently  demanded  the  assessment  and  offered 
to  receive  it.  The  offer  contained  no  express  proposal  to  reinstate  the 
policy.  Held,  that  if  such  proposal  could  be  inferred,  it  was  depend- 
ent on  payment,  and  no  payment  having  been  made  before  loss,  the 
evidence  did  not  tend  to  establish  a  waiver,  and  a  direction  to  the  jury 
to  find  for  the  defendant  thereon  was  nat  erroneous. 


In  covenant.  On  error  to  the  Supreme  Court.  The  facts 
appear  fully  in  the  opinion. 

For  the  plaintiff  in  error,  D.  J.  Pdncoast 

For  the  defendant  in  error,  J.  H.  Nixon. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  was  in  covenant  upon  a  policy  of 
insurance,  and  the  declaration  was  in  the  usual  form.  Two 
pleas  were  pleaded  :  first,  non  est  factum;  and  second,  a  special 
plea  setting  up  a  condition  of  the  policy  and  averring  a  for- 
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feiture  thereunder.  To  the  latter  a  replication  was  filed, 
averring  that  the  insured  had  not  avoided  the  policy  or  for- 
feited his  rights  thereon,  but  that  the  company  had  broken  its 
•covenant  of  its  own  wrong. 

At  the  trial  upon  these  issues,  after  evidence  had  been  pre- 
sented by  both  parties,  the  jury  were  directed  to  find  for  the 
defendant.  To  this  direction  there  was  an  exception,  and  it  is 
here  alleged  that  the  court  below  erred  therein  upon  two 
grounds.  First,  because  the  charter  of  the  company  (which 
is  not  a  public  act)  was  not  put  in  evidence,  and  therefore  that 
the  forfeiture  alleged  in  the  special  plea  was  not  made  out ; 
and  second,  that  there  was  proof  which  ought  to  have  been 
submitted  to  the  jury  tending  to  show  that  the  alleged  for- 
feiture had  been  waived  by  the  company  and  that  the  contract 
of  insurance  was  kept  alive  and  available  to  the  insured. 

The  condition  of  the  policy  under  wii'ch  the  forfeiture  was 
claimed  is  as  follows :  "All  persons  insured  in  this  company 
shall  pay  a  ratable  proportion  of  all  assessments  which  may 
from  time  to  time  be  ordered  by  the  directors.  And  in  case  of 
failure  so  to  do  for  thirty  days  after  publication  thereof  the  in- 
sured shall  forfeit  all  rights  which  may  have  accrued  to  him  as 
a  member  of  the  company,  and  the  policy  of  insurance  shall 
be  void,  and  he  will  also  forfeit  the  whole  of  the  premium 
note,  which  may  be  forthwith  sued  for  and  recovered.  But  if 
the  whole  amount  of  said  note  is  received  by  the  company  the 
policy  will  then  stand  renewed  and  remain  in  force  until  the 
end  of  the  term  limited  therein." 

The  plea  averred  that  the  company  had  ordered  an  assess- 
ment on  the  premium  notes  given  by  its  insurers  "  pursuant 
to  the  seventh  section  of  the  charter  thereof,"  and  that  due 
publication  thereof  had  been  made  and  due  notice  given  to  the 
plaintiff.  It  averred  that  plaintiff  had  neglected  to  pay  his 
share  of  such  assessment  for  thirty  days  after  such  publication 
and  notice. 

The  bill  of  exceptions  shows  that  the  act  incorporating  the 
company  was  not  put  in  evidence.  There  was  proof,  without 
objection  on  the  part  of  the  plaintiff,  that  an  assessment  had 
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been  ordered  by  the  directors.  Publication  and  notice  of  that 
assessment  were  admitted  by  plaintiff.  But  it  is  insisted  that 
in  the  absence  of  the  charter  the  defendant  failed  to  show  that 
the  assessment  was  made  pursuant  to  the  section  of  the  charter 
stated  in  the  plea,  and  consequently  that  plaintiff  was  entitled 
to  a  verdict. 

It  will  be  noted  that  the  condition  in  question  does  not 
require  an  assessment  to  be  laid  in  pursuance  of  any  section 
of  the  charter.  The  averment  that  it  was  so  laid  is  the  aver- 
ment of  the  pleader,  and  not  a  requirement  of  the  contract. 

It  further  appears  that  the  omission  of  this  evidence  was 
not  brought  to  the  attention  of  the  court  below.  The  case 
was  evidently  tried  precisely  as  if  the  charter  was  in  evidence. 
Plaintiff's  counsel  cross-examined  the  company's  officers  re- 
specting this  condition  and  its  agreement  with  the  charter  and 
the  constitution  and  by-laws  of  the  company.  Under  such 
circumstances,  this  court  will  not  reverse  for  an  objection 
purely  formal  and  immaterial,  if,  in  fact,  the  "  real  question 
in  controversy  between  the  parties"  appears  to  have  been 
fully  and  fairly  tried  and  correctly  settled,  and  the  pleadings 
can  be  so  amended  as  to  avoid  the  objection.  It  feels  bound 
in  such  a  case  to  amend  the  pleadings  if  necessary  to  sustain  a 
correct  result  reached  below.  American  Life  Ins.  Co.  y.  Day, 
10  Vroom  89.  In  this  case  it  is  only  necessary  to  strike  out 
of  the  plea  the  averment  that  the  assessment  was  made  pursu- 
ant to  the  seventh  section  of  the  charter,  and  substitute  there- 
for the  averment  that  it  was  made  pursuant  to  the  terms  of 
the  condition.  The  real  question  which  was  tried  between  the 
parties  will  be  thus  presented  on  the  part  of  the  defendant. 
If  the  result  reached  was  otherwise  correct,  such  an  amend- 
ment should  be  made. 

The  bill  of  exception  further  shows  that  the  real  question 
tried  was  simply  this,  viz.,  whether  or  not  the  condition  in 
question  and  the  forfeiture  thereunder  had  been  waived  by 
the  company  so  as  to  preserve  the  contract  of  insurance  unim- 
paired. 

On  the  part  of  the  company  it  was  shown  without  objection 
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that  an  asso&sment  for  losses  had  been  made  on  the  premium 
notes  given  by  insurers;  that  due  publication  thereof  had  been 
made  and  due  notice  given  ;  that  the  assessment  on  the  plain- 
tiff's note  amounted  to  §20,  and  came  due  on  August  16th, 
1880;  that  plaintiff  paid  §10  thereof  on  September  11th, 
1880;  and  that  the  remainder  was  not  paid  until  October 
25th,  1880,  which  was  after  the  loss  had  occurred  for  which 
the  action  was  brought,  and  was  received  by  their  agent  in 
ignorance  of  the  loss. 

It  was  shown  on  the  part  of  the  plaintiff  that  after  Septem- 
ber 12th,  the  asseasment  had  been  demanded  by  the  cotiipany, 
of  plaintiff,  and  suit  therefor  had  been  threatened;  that  the 
company's  attorney  had  fixed  October  23d  as  the  time  when 
the  balance  could  be  paid  to  him  at  a  specified  place;  that  he 
did  not  attend  at  that  place,  although  plaintiff  sought  him 
there ;  that  the  fire  occurred  on  October  24th  ;  and  that  on 
the  next  day  the  balance  of  the  assessment  was  paid  to  the 
same  attorney,  who  received  it  in  ignorance  that  the  loss  had 
occurred,  and  gave  the  following  receipt:  "Oct.  N.  J.  10, 
25,  1880.  Received  of  Samuel  F.  Ware  the  sum  of  $10  for 
payment  of  assessment  under  policy  No.  11081  made  by  tlie 
Millville  Mutual  Marine  Insurance  Company,  of  Millville, 
N.  J.,  as  per  resolution  of  the  Board  of  Directors,  passed 
June  21st,  1880.  For  the  company,  N.  Woolery,  Agent." 
The  resolution  of  June  21st,  1880,  was  that  imposing  the 
assessment. 

The  plaintiff's  replication  did  not  present  the  case  relied  on 
by  him  and  presented  in  his  evidence.  It  was  a  denial  of  the 
forfeiture.  But  the  evidence  was  received  without  objection, 
and  the  case  tried  thereon.  If  the  view  taken  by  the  court 
below  was  correct,  he  has  no  ground  of  complaint.  He  has 
tried  his  real  case  though  not  presented  by  the  pleadings. 

My  examination  of  the  case  convinces  me  that  there  was 
no  evidence  to  go  to  the  jury  tending  to  establish  a  waiver  of 
the  condition  and  the  forfeiture  thereunder.  By  the  terms  of 
the  condition  the  policy  of  plaintiff  continued  in  force  for 
thirty  days  after  the  publication  of  the  assessment,  and  at  the 
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expiration  of  that  time,  in  default  of  payment,  became  void. 
No  act  of  the  company  was  necessary  to  produce  this  result. 
A  default  rendered  the  policy,  not  voidable,  but  void.  A 
mode  of  reviving  and  reinstating  the  policy  is,  however,  ex- 
pressly provided  in  the  condition.  The  company  had  the 
right  to  collect  the  whole  premium  note,  and  upon  such  col- 
lection the  policy  was,  in  the  language  of  the  condition,  "  to 
stand  renewed  and  remain  in  force."  The  case  further  shows 
that  the  twenty-second  section  of  the  company's  by-laws  offered 
some  concession  to  the  rigor  of  this  rule.  By  it  the  directors 
were  accorded  a  discretion  to  reinstate  a  policy  thus  lapsed, 
upon  payment  within  a  limited  time  of  the  whole  assessment, 
with  twenty  per  cent,  addition  and  ten  per  cent,  interest  for 
every  thirty  days'  delay.  But  this  discretion  was  limited  to 
cases  of  payment  before  loss. 

The  policy  was  admittedly  not  reinstated  by  either  of  these 
modes.  The  contention  is  that  the  conduct  of  the  company 
amounted  to  a  waiver  of  the  forfeiture.  The  conduct  relied 
on  was  the  demand  for  the  payment  of  the  assessment  after 
the  policy  was  void.  But  I  am  unable  to  perceive  how  such 
conduct  in  these  circumstances  tends  to  show  a  waiver.  With 
the  undoubted  right  to  collect  the  whole  premium  note,  in 
which  case  the  policy  would  become  renewed,  ipso  facto,  or 
with  the  right  to  permit  the  payment  of  the  assessment  with 
a  penalty,  in  which  case  a  renewal  would  have  been  effected 
on  payment  before  loss,  the  company  demands  only  the  assess- 
ment. The  demand  is  accompanied  with  no  express  offer  to 
reinstate  the  policy.  If  such  an  offer  is  to  be  inferred,  the 
inference  would  be  that  the  policy  was  to  be  reinstated  only 
upon  the  payment  before  loss.  No  such  payment  having  been 
made,  the  policy  remained  void. 

There  was  no  evidence  to  go  to  the  jury,  and  the  direction 
complained  of  was  correct.  Inasmuch  as  it  disposed  of  the 
real  question  in  controversy,  the  plaintiff  has  no  ground  of 
complaint,  the  amendment  suggested  being  made. 

The  judgment  below  should  be  affirmed,  with  costs. 
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For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  KxAPP,  Magie,  Scudder,  Clement,  Cole,  Green, 
Kirk,  Whitaker.     11. 

For  reversal — Dixon,  Paterson.     2. 


TOWNSHIP  COMMITTEE  OF  THE  TOWNSHIP  OF  UNION,  IN 
THE  COUNTY  OF  UNION,  PLAINTIFFS  IN  ERROR,  v. 
STATE,  EX  REL.  GUSTA^^:S  W.  RADER  AND  MICHAEL 
SCHMITT,  DEFENDANTS  IN  ERROR. 

Section  5  of  the  act  concerning  townships  and  township  oflScere  {Ret.,  p. 
1203,  ^  54,)  which  provides  that  whenever  it  is  deemed  expedient  to 
issue  town  or  township  bonds  for  any  lawful  purpose,  the  bonds  shall 
only  be  made  or  issued  on  certain  conditions  mentioned  in  that  act, 
applies  only  to  cases  where  it  is  optional  either  to  incur  the  debt  or 
not,  and  not  to  those  where  a  lawful  debt  has  already  been  incurred 
and  the  payment  of  it  is  consequently  obligatory  upon  the  township. 


In  error  to  the  Supreme  Court.     See  14  Vroom  518. 

For  the  plaintiffs  in  error,  F.  Bergen. 

For  the  defendants  in  error,  TT.  P.  Wilson,  R.  E.  Cheticoody 
W.  C.  Spencer,  and  B.  S.  Green. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  By  the  act  entitled  "An  act  in  rela- 
tion to  streets  in  Union  township,  in  Union  county,"  passed 
in  1871,  the  inhabitants  of  part  of  the  township  were  incor- 
porated by  the  name  of  "  The  Southeasterly  Road  District  of 
the  township  of  Union,  in  the  county  of  Union,"  for  the  pur- 
pose of  making  certain  public  improvements.  The  powers 
and  duties  granted  and  imposed  by  the  act  were  to  be  exercised 
and  performed  by  a  board  of  commissioners.    By  an  act  passed 
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in  1872  that  act  was  repealed,  but  with  proviso  that  the  repeal 
shouhl  uot,  in  any  way,  aiFect  or  impair  any  unexecuted  legal 
contract  which  the  board  had  made,  and  making  the  township 
committee  liable  to  pay  the  debts  which  the  board  had  legally 
contracted,  and  giving  them  power  to  raise  the  money  by  the 
issue  of  bonds. 

The  relators  having  recovered  judgme-nts  against  the  town- 
ship committee  for  debts  of  the  road  district,  applied  to  the 
Supreme  Court  for  a  mandamus  to  compel  them  to  pay.  Al- 
ternative writs  were  issued,  to  which  the  committee  made 
return,  alleging  their  inability,  from  want  of  funds,  to  pay  the 
money,  and  their  want  of  power  to  raise  it.  The  prosecutors 
demurred  to  the  returns,  and  the  Supreme  Court  sustained  the 
demurrers.  All  the  questions  raised  on  the  argument,  except 
one,  have  been  adjudicated  upon  in  the  Supreme  Court,  and 
finally  settled  here.  Racier  v.  Township  of  Union,  10  Vroom 
509 ;  Township  of  Union  v.  Rader,  12  Vroom  617.  By  the  act  of 
1872  the  township  committee  were,  as  before  stated,  empowered 
to  borrow  money  to  pay  the  debts  on  the  bonds  of  the  township 
to  be  issued  by  them  for  the  purpose.  They  insist,  however, 
(and  tlftit  is  the  new  question  just  referred  to,)  that  the  power 
to  raise  money  by  bonds  has  been  qualified  by  the  act  of  April 
21st,  1876,  {Rev.,  p.  1203,  §  54,)  which  provides  that  whenever 
it  is  deemed  expedient  to  issue  town  or  township  bonds  for 
any  lawful  purpose,  the  bonds  shall  only  be  made  or  issued 
on  certain  conditions  mentioned  in  that  act,  which  are,  that 
there  shall  be  a  petition,  to  be  signed  by  tax-payers  of  the 
township,  not  including  those  who  pay  poll  taxes  only,  repre- 
senting a  majority  in  number  and  amount  of  the  tax-payers 
and  taxable  property,  requesting  the  committee  to  issue  the 
bonds,  and  specifying  the  amount  and  purpose  of  the  issue, 
that  the  petition  and  verification  thereof  shall  be  recorded  in 
the  office  of  the  clerk  of  the  township  and  tiled  in  the  county 
clerk's  office,  and  that  the  question  whether  the  bonds  shall 
be  issued  or  not  shall  be  submitted  to  a  vote  of  the  legal  voters 
at  a  town  meeting,  and  decided  in  the  affirmative  by  a  majority 
at  the  election.     But  that  provision  obviously  applies  only  to 
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cases  where  it  is  optional  either  to  incur  the  debt  or  not,  and 
not  to  those  where  a  lawful  debt  has  already  been  incurred, 
and  the  payment  of  it  is,  consequently,  obligatory  upon  the 
township.  It  would  be  absurd  to  suppose  that  the  legislature 
intended  to  leave  it  to  the  choice  of  the  tax-payers  whether 
they  would  pay  the  lawful  debts  of  the  township  or  not.  The 
judgment  of  the  Supreme  Court  in  the  cases  under  considera- 
tion should  be  affirmeil. 

For  aJHrmance — The  Chancellor,  Depue,  Knapp, 
Parker,  Scudder,  Van  Syckel,  Clement,  Cole,  Kirk, 
Paterson,  Whitaker.     11. 

For  reversal — None. 


HENRY  G.  WAGONER,   PLAINTIFF  IN  ERROR,  v.  CATHER- 
INE WATTS,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  see  15  Vrooni  126. 

For  the  plaintiff  in  error,  John  Schomp. 

For  the  defendant  in  error,  R.  V.  Lindabury. 

Per  Curl\m.  The  judgment  of  the  court  below  should 
be  affirmed,  for  the  reasons  given  by  tiie  Supreme  Court. 

For  affinnancc — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Reed,  Scudder,  Cole,  Green,  Kjrk, 
Paterson,  Whitaker.     11. 

For  reversal — Xone. 
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Bayer  v.  Mayor,  &c.,  of  Hoboken.  Benedict  v.  Melick. 


STATE,  BERNARD  BAYER,  PROSECUTOR,  PLAINTIFF  IN 
ERROR,  V.  MAYOR,  &G.,  OF  HOBOK^EN,  DEFENDANTS  IN 
ERROR. 

In  error  to  Supreme  Court.  For  opinion  of  Supreme  Court, 
see  15  Vroom  131. 

For  the  plaintiflp  in  error,  W.  T.  Hoffman  and  E.  T.  PaX' 
ton. 

For  the  defendant  in  error,  S.  A.  Besson. 

Per  Curiam.  The  judgment  of  the  court  below  should 
be  affirmed,  for  the  reasons  given  by  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Reed,  Scudder,  Cole,  Green, 
Kirk,  Paterson,  Whitaker.     12. 

For  reversal — None. 


CYRUS  BENEDICT,  PLAINTIFF  IN  ERROR,  v  PETER  M. 
MELICK,  DEFENDANT  IN  ERROR. 

In  error  to  the  Essex  Circuit  Court. 

For  the  plaintifif  in  error,  P.  W.  Gross. 

For  the  defendant  in  error,  C.  Borcherling. 

Per  Curiam.     The  judgment  below  should  be  affirmed, 
for  the  reasons  given  by  the  court  below 
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For  ajinnance — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson, 
Whitaker.     15. 

For  reversal — None. 


STATE,    BENJAMIN    F.    DAVIS,    PLAINTIFF    IN    ERROR,    v. 
TOWNSHIP  OF  DELAWARE,  DEFENDANT  IN  ERROR. 

In  error  to  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  13  Vrooin  513. 

For  the  plaintitt'in  error,  /.  E.  Troth  and  T.  H.  Dudley. 

For  the  defendant  in  error,  P.  S.  Scovel. 

Per  Curiam.  The  judgment  is  affirmed,  for  the  reasons 
given  by  the  court  below. 

For  (tjinnance — The  Chancelix)R,  Chief  Justice, 
Knapp,  Magik,  Parker,  Scudder,  Van  Syckel,  Cle- 
ment, Cole,  Green,  Kirk,  Paterson,  Whitaker.    13. 

For  reversal — None. 


STATE,  EX  REL.,  MOUNT  PLEASANT  CEMETERY  COMPANY, 
V.  PATERSON,  NEWARK  AND  NEW  YORK  RAILROAD 
COMPANY,  AND  NEW  YORK,  LAKE  ERIE  AND  WEST- 
ERN RAILROAD  COMPANY. 

In  error  to  the  Supreme  Court.     For  opinion  of  the  Su- 
preme Court,  see  14  Vroom  505. 
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For  the  plaintiff  in  error,  J.  W,  Taylor. 

For  the  defendant  in  error,  Cortlandt  Parker, 

Per  Curiam.  The  opinion  of  the  court  below  is  aflftrmed, 
for  the  reasons  given  by  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Parker,  Scudder,  Cole, 
Green,  Paterson,   Whitaker.    11. 

For  reversal — None. 


NATHAN  GASKILL  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  E,  L, 
B.  WALES,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  F.  Voorhees, 

For  the  defendant  in  error,  W.  A.  Barrows. 

Per  Curiam.  The  judgment  of  the  court  below  is  re- 
versed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  De- 
pue,  Dixon,  Knapp,  Magie,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson, 
Whitaker.     15. 


CASES    DETERMINED 

IN    TlIK 

MTREMB  COURT  OF  JUDICATURE 

OF   THE 

STATE   OF   NEW  JERSEY. 

JUNE  TERM,  1883. 


STATE,  EX  REL.  JOSEPH  W.  BOWNES,  v.  FR.\NCIS  C. 
MEEHAN. 

1.  The  office  of  ihe  keeper  of  the  jail  authorized  by  tlie  statute  to  be 
■  erected  on  the  county  farm  in  Hudson  county  is  of  a  public  nature, 

ami  an  intrusion  into  such  office  is  remediable  by  an  information  in  the 
nature  of  a  qtio  warranto, 

2.  The  use  of  that  procedure  is  extended  by  the  statute  of  this  state  to  a 
usurpation  of  any  public  office. 

3.  An  outgoing  board  of  chosen  freeholders  cannot  fill  an  office  that  will 
not  become  vacant  during  the  terra>of  their  own  official  life. 

4.  If  a  demurrer  be  put  in  to  an  information,  it  is  not  a  matter  of  course 
for  the  court  to  allow  it  to  be  withdrawn  and  a  plea  to  be  filed. 

•5.    Where  it  appears  that  an  intrusion  has  been  consciously  wrongful,  a 
part  of  the  judgment  will  be  a  fine  or  a  punishment. 


On  informatiou,  &c. 

The  information   was  to  tiiis  effect:    that  the  relator,  by 
virtue  of  the  act  approved  March  4th,  1863,  entitled  "An  act 
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to  authorize  the  board  of  chosen  freeholders  of  the  county  of 
Hudson  to  establish  a  jail  and  work-house  at  the  county  farm 
in  said  county,"  was  appointed  by  the  board  of  chosen  free- 
holders of  the  said  county  to  the  office  of  jailer  or  keeper  of 
the  jail  and  work-house  at  the  county  farm  on  the  4th  day  of 
September,  1879,  and  said  appointment  l)einp;  approved  by 
the  director  at  large  of  said  board  on  the  2d  day  of  October, 
1879 ;  tijat  the  term  of  said  office  was  fixed  by  the  statute  at 
three  years,  and  until  his  successor  should  be  appointed  ;  that 
after  such  appointment,  he  gave  bonds  and  was  qualified  for 
said  office  in  the  manner  provided  by  the  statute,  and  con- 
tinued in  said  office,  performing  the  duties  thereof  during  the 
said  term  of  three  years,  to  wit,  up  to  the  4th  day  of  Septem- 
ber, 1882. 

That  at  the  annual  spring  charter  and  township  election 
held  in  said  county  on  the  12th  of  April,  1881,  there  were 
elected  to  the  office  of  chosen  freeholders  of  such  county  six- 
teen metnbers,  whose  term  of  office  commenced  on  the  3d  day 
of  May,  1881,  being  elected  to  hold  office  till  the  2d  day  of 
May,  1882;  and  that  on  the  11th  day  of  April, ,1882,  at  the 
annual  spring  and  charter  election,  there  were  twenty  chosen 
freeholders  elected — the  number  fixed  by  statute — to  hold 
from  the  2d  day  of  May,  1882,  to  the  3d  day  of  May,  1883. 

That  the  term  of  office  of  the  relator  expired  during  the 
term  of  office  of  the  Iward  elected  on  the  11th  of  April,  1882, 
to  wit,  on  the  4th  day  of  September,  1882,  and  that  there  was 
no  vacancy  in  such  office  during  the  term  of  office  of  the 
board  whose  term  ende<l  on  the  2d  of  May,  1882. 

That  on  the  20th  of  April,  1882,  the  said  board  of  free- 
holders appointe<l,  or  pretended  to  appoint,  Francis  C.  Meehan, 
the  respondent,  to  said  office  of  keeper  of  said  jail,  and  that 
the  board  of  freeholders  last  elected  in  said  county  has  not 
appointed  to  said  office,  and  that  said  Meehan  took  forcible 
possession  of  said  office,  notwithstanding  the  resistance  of  re- 
lator, and  that  he  still  continues  to  hold  and  enjoy  the  same. 

There  was  a  demurrer  to  this  information 
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Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Parker. 

For  the  relator,  A.  L.  McDermott. 

For  the  respondent,  G.  Collins. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  relator,  it  is  admitted  in 
this  record,  was  duly  appointed  to  the  office  of  keeper  of  the 
jail  authorized  by  a  special  act  to  be  erected  and  maintained 
in  the  county  of  Hudson,  and  his  complaint  is,  that  having 
the  right  to  continue  in  that  position  until  his  official  successor 
should  have  been  legally  appointed,  the  respondent  ousted 
liim  under  the  pretence  of  an  appointment  to  the  post  by  the 
board  of  freeholders  whose  term  expired  on  the  2d  day  of 
May,  1882.  The  information  shows  that  the  relator's  office 
did  not  terminate,  so  as  to  enable  his  successor  to  be  chosen, 
until  the  4th  day  of  September,  1882,  and  it  therefore  appears 
that  the  respondent  holds  office  by  virtue  of  the  authority  of 
an  outgoing  board  of  freeholders,  who  undertook  to  fill  an 
office  that  did  not  become  vacant  during  the  term  of  its  own 
official  life.  Such  a  course  was  in  direct  opposition  to  the 
legal  rule  upon  that  subject  as  propounded  by  this  court  in  the 
case  of  Haight  v.  Love,  10  Vroovi  14,  476.  And  it  seems  to  me 
that  the  defence  of  this  conduct  on  the  part  of  this  corporate 
body  is  of  the  flimsiest  consistence.  It  is  to  the  effect  that  the 
board  which  put  the  respondent  into  office  had  the  right  to 
hold  over  until  a  new  board  had  been  legally  chosen,  and  that 
no  such  board  has  as  yet  been  constituted.  It  is  not  pretended 
that  this  old  board  did  actually  continue  in  possession  of  its 
office  until  the  term  of  the  relator  had  expired;  but  it  is 
asserted  that  in  law  it  had  the  right  so  to  do,  on  the  ground 
that  the  new  board  elected  to  succeed  it  in  the  spring  of  1882 
had  not  been  chosen  from  legally  constituted  voting  districts. 
It  is  not  necessary  to  explain  the  situation  of  the  statutes  from 
which  the  objection  thus  hinted  at  has  arisen,  for  it  is  enough 
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to  say  that  there  is  not  in  the  statements  of  this  information 
the  materials  requisite  for  the  formation  of  an  intelligent  con- 
clusion upon  that  subject.  It  may,  however,  be  proper  to 
observe  that  inasmuch  as  the  new  board,  whether  Icijallv 
elected  or  not,  was  the  de  facto  board  when  the  office  in  ques- 
tion fell  in,  it  is  not  apparent  how  the  inquiry  in  this  inciden- 
tal proceeding,  with  respect  to  the  position  of  such  board  as 
officers  de  jure,  is  relevant.  The  %v€ll-settled  doctrine  that  a 
public  officer  de  facto  will,  while  clothed  with  the  ostensible 
attributes  and  semblances  of  office,  be,  in  legal  contemplation, 
received  as  the  officer  dejure,  would  seem  necessarily  to  carry 
with  it  the  power  to  fill  such  offices  as  could  be  filled  by  him 
if  he  were  the  lawful  incumbent;  otherwise  the  inconsistency 
and  contusion  would  prevail  incident  to  the  circumstance  that 
a  part  of  the  official  power — that  is,  the  power  to  appoint  to 
official  station — would  have  to  be  exercised  by  the  officer  de 
jure,  while  the  residue  of  such  power  would  be  in  the  hands 
of  the  officer  de  facia.  I  am  not  cognizant  of  any  legal  prin- 
ciples that  will  lead  to  such  a  state  of  affiiirs  so  inconvenient 
and  impolitic  as  respects  the  public.  It  would  seem,  there- 
fore, that  granting  the  contention  in  favor  of  the  legal  stand- 
ing of  this  outgoing  board  when  it  made  the  appointment  of 
the  respondt'Ut,  there  being  then  no  vacancy,  such  act  was 
void,  as  such  body  did  not  continue  in  the  exercise  of  its  pub- 
lic functions  until  the  office  in  question  fell  in,  but  before  that 
event  had  yielded  up  such  functions  to  an  adverse  board,  there 
was  and  could  be  no  ratification,  either  express  or  implied,  of 
such  appointment. 

The  principal  argument  addressed  to  the  court  in  behalf  of 
the  resjjondent,  however,  was  in  support  of  the  proposition 
that  the  office  here  in  question  did  not  belong  to  the  class 
that,  upon  legal  principles,  is  within  the  protection  of  a  quo 
warranto,  or  of  an  information  in  the  nature  of  such  remedy. 
The  assumption  underlying  this  course  of  reasoning  was  that 
the  jailer  of  the  work-house  on  the  county  farm,  in  the  county 
of  Hudson,  is  not  a  public  officer,  but  is  the  mere  servant  of 
the  chosen  freeholders.     But  this  assumption  does  not  appear 
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to  liave,  in  point  of  fact,  even  a  plausible  basis,  for  it  is  re- 
pugnant to  almost  every  clause  of  the  statute  which  creates  the 
office.  That  act  authorizes  the  board  of  chosen  freeholders  to 
"establish  a  jail  and  also  a  work-house"  upon  the  county 
fiU'm  ;  to  appoint  a  jailer  of  such  institution  by  a  vote  of  a 
majority  of  all  the  members  of  such  board,  his  terra  being- 
three  years  and  until  another  be  appointed  in  his  stead,  being 
removable  by  a  vote  of  two-thirds  of  all  the  chosen  free- 
holders of  the  county.  He  is*  required  to  give  bond,  and  the 
jail  thus  to  be  erected  is  declared  to  be  "  a  part  of  the  com- 
mon jail  of  the  county  of  Hudson."  The  second  section  of 
this  law  defines  the  powers  of  the  chosen  freeholders  and  of 
the  jailer  to  be  api)ointed  by  them  in  these  words,  viz. :  "That 
the  custody,  full  keeping  and  charge  of  such  jail  and  work- 
house and  of  the  prisoners  therein  shall  not  be  in  the  sheriff 
of  the  county  of  Hudson,  but  shall  be  in  the  board  of  chosen 
freeholders  of  that  county  and  in  such  jailer  as  they  shall  ap- 
point for  that  purpose;  and  the  said  board  of  chosen  free- 
holders and  such  jailer  shall,  in  the  receiving,  custody  and 
discharge  of  prisoners  and  in  their  treatment  and  maintenance, 
be  subject  to  all  laws  and  regulations  to  which  sheriffs  and 
tlieir  jailers  are  subject,  except  so  far  as  the  same  may  be 
changed  by  the  provisions  of  this  act." 

By  another  clause  the  jailer,  it  is  declared,  is  "  to  be  master 
of  the  said  work-house,  and,  subject  to  the  regulations  of  the 
said  board,  shall  have  the  charge  and  custody  of  the  person  or 
persons  sentenced  there  to  work  and  labor."  A  power  is  also 
given  to  him  to  punish  refractory  prisoners. 

From  these  citations  it  will  be  perceived  that  the  office  in 
question  is  substantially  one  well  known  to  the  common  law, 
for  this  officer  is  a  keeper  of  a  common  jail.  The  act,  in 
terms,  says  that  with  respect  to  the  custody  and  treatment 
and  maintenance  of  jjrisoners,  both  he  and  the  chosen  free- 
holders are  to  be  subject  to  the  same  laws  and  regulations  to 
which  sheriffs  and  their  jailers  are  subject.  Every  power, 
every  responsibility  and  every  function  of  the  office  is  of  a 
public  character,  and  it  is  a  part  of  the  machinery  by  which 
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the  criminal  law  of  the  state  is  administered.  It  would,  in- 
deed, be  strange  as  well  as  unfortunate  if  an  intruder  into 
such  a  post  as  this  was  irremovable,  so  far  as  legal  remedies 
are  concerned.  The  reasoning  most  pressed  on  this  subject  in 
the  argument  at  the  bar  was  founded  on  the  circumstance  that 
the  incumbent  of  this  office  can  be  removed  by  a  vote  of  two- 
thirds  of  the  members  of  the  board  of  freeholders,  and  the 
inference  was  drawn  from  this  adjustment  that  as  the  board 
could  at  its  will  vacate  the  office  and  elect  a  successor,  there 
was  no  necessity  in  such  a  class  of  cases  for  resort  to  the  quo 
warranto,  and  that  the  right  to  tlie  remedy  was  co-extensive 
merely  with  the  necessity  for  its  application.  But  this  reason- 
ing is  at  fault,  as  it  fails  to  show  how  an  incumbent  of  this 
office,  after  he  had  been  removed  by  the  vote  of  tiie  free- 
holders, could  be  ousted  from  the  possession  of  his  station  if 
he  chose  to  retain  it.  Such  a  recusant  incumbent  would  be  a 
usurper,  as  this  respondent  is,  and  nothing  more,  and  if  the 
latter  cannot  be  expelled  from  the  place  into  which  he  has  in- 
truded i)v  the  present  proceeiling,  neitlier  could  the  former: 
so  far  as  relates  to  legal  methods,  there  would  in  neither  case 
be  a  remedy.  There  seems  to  me  to  be  but  little  plausibility 
in  such  a  theory. 

Wiien  we  refer  to  the  law  on  this  subject,  we  find,  indeed, 
some  looseness  and  contrariety  in  the  decisions,  but  none  even 
of  the  most  unreliable  of  such  cases,  and  which,  it  is  safe  to 
say,  would  not  be  followed  at  this  day,  lend  any  color  to  the 
contention  under  consideration.  The  ])roceeding  by  informa- 
tion in  the  nature  of  quo  warranto,  has,  in  modern  practice, 
superseded  the  ancient  writ  of  quo  icarranto,  and  some  doubts 
seem  to  have  arisen  in  the  minds  of  the  English  judges 
whether  the  substitute  was  not  to  be  strictly  confined  to  the 
uses  and  objects  of  the  original  procedure,  and  as  the  latter 
could  be  brought  only  to  protect  from  invasion  offices  and 
franchises  derived  from  the  crown,  the  former  was  sometimes 
supposed  not  to  be  applicable  to  other  purj)Oses.  But  even 
under  the  stringency  of  this  principle  tlie  great  weight  of 
authority  was  in   favor  of  the  applicability  of  the  remedy 
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against  usurpers  of  every  office  connected  with  the  adminis- 
tration of  pubh'c  justice.  An  example  of  this  principle  is 
affijrded  by  the  case  of  Rex  v.  Boyles,  2  Ld.  Raym.  1559, 
which  was  an  information  for  usurping  the  office  of  bailiff  of 
Southwold  in  Suffialk,  and  this  procedure  was  sustained  against 
a  demurrer,  the  court  saying,  "  here  it  is  alleged  to  be  a  pub- 
lic office  and  concerns  the  government  of  the  ville  and  the 
administration  of  public  justice."  So  with  respect  to  many 
inferior  offices,  under  the  prevalence  of  common  law  rules, 
the  remedy  has  been  declared  to  be  available,  as  iij  case  of  the 
bailiff  of  a  court  leet,  Rex  v.  Bingham,  2  East  308 ;  or  of  a 
borough,  Rex  v.  H'lghmore,  1  Doid.  &  Ry.  438 ;  of  a  con- 
stable, Rex  V.  Gouclge,  2  Str.  1213;  of  the  register  of  a 
court  of  requests.  Rex  v.  Hall,  1  Barn,  cfc  Cress.  123. 

But  the  final  exposition  of  this  subject  by  the  English  courts 
is  to  be  found  in  the  authoritative  case  of  Darley  v.  Reg.,  12 
CI.  &  Fin.  530.  The  case  is  one  of  great  consideration,  as  it 
was  twice  argued,  and  on  the  latter  occasion  in  the  presence 
of  the  judges,  the  only  question  debated  being  whether  the 
office  of  treasurer  of  the  public  money  of  the  county  of  the 
city  of  Dublin  was  an  office  for  which  an  information  in  the 
nature  of  a  quo  warranto  would  lie.  The  conclusion  was  that 
the  remedy  was  approi)riate  to  the  case,  and  Chief  Justice 
Tindall,  at  the  conclusion  of  his  opinion,  thus  carefully  defines 
the  general  rule  on  the  subject.  He  says:  "And  after  a  con- 
sideration of  all  the  cases  and  dida  on  this  subject,  the  result 
appears  to  be  that  this  proceeding  by  information  in  the  nature 
of  a  quo  warranto  will  lie  for  usurping  any  office,  whether 
created  by  charter  alone  or  by  the  crown,  with  the  consent  of 
parliament,  provided  the  office  be  of  a  public  nature,  and  a 
substantive  office,  not  merely  the  function  or  employment  of  a 
deputy  or  servant  held  at  the  will  and  pleasure  of  others." 

It  is  plain  that  this  definition,  which  is  the  reasonable  re- 
sult from  common  law  rules,  will  vindicate  the  use  of  this 
procedure  in  the  present  case,  for  the  office  now  in  question  is 
a  substantive  office,  having  an  independent  existence,  being 
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the  creature  of  the  statute,  and  in  all  its  aspects  of  a  public 
nature. 

But  there  is  another  consideration  affecting  this  topic  which 
appears  to  have  esca|)e(l  the  attention  of  counsel,  that  is,  the 
regulation  of  this  procedure  established  by  the  statutory  law 
of  this  state.  By  the  act  entitled  "An  act  for  rendering  the 
proceedings  Hpon  information  in  the  nature  of  a  quo  warranto' 
more  speedy  and  effectual,"  (Rev.,  p.  905,)  the  reraetly  was 
intended  to  l)e  put  ujwn  a  different  footing  from  that  which 
it  occupied  at  common  law,  as  such  law  was  then,  in  some 
cases,  exi>ounded  by  the  courts.  It  may  be  that  Judge  Pat- 
erson,  in  the  exercise  of  his  usual  sagacity,  wai  minde<l,  in 
framing  this  statute,  to  remove  all  doubts  and  diflBculties 
which  existo<l  with  res|>ect  to  the  scojh*  and  office  of  this  pro- 
ceeding l)v  information.  The  act  drawn  by  him  is,  in  the 
main,  a  transcript  of  the  statute  of  9  Anne,  c.  20,  but  that 
law  is  expressly  restricted  to  the  offices  of  mayors  and  other 
officers  of  cities  and  l)oroughs,  and  in  this  important  particular 
the  New  Jersev  statute  is  not  a  copy  of  it.  Instead  of  giving; 
the  remedy  in  a  limite<l  class  of  cases,  our  act,  in  this  respect 
is  entirely  unrestricte<l,  its  language  l)eing  this:  "That  in 
case  any  j>erson  or  persons  shall  usurp,  intrude  into  or  unlaw- 
fully hold  or  execute  any  office  or  franchise  within  this  state, 
it  shall  and  may  be  lawful  to  and  for  the  attorney-general, 
with  the  leave  of  the  Supreme  Court,  to  exhibit  one  or  more 
information  or  informations,"  &c. 

If  there  were,  tiierefore,  any  doubt  u|)on  common  law  rules 
in  regard  to  the  j>resent  topic  of  discussion,  this  statutory  lan- 
fijuage,  establishing  so  plainly  a  rule  on  the  subject,  would  at 
once  disi>Ql  it,  for  in  view  of  this  legislative  regulation  it 
would  be  out  of  the  question  for  this  court  to  say  that  the  only 
means  bv  which  a  usurj>er  of  the  office  of  the  keej)er  of  a  pul>- 
lie  jail  of  a  county  can  be  ousted  is  by  a  breach  of  the  peace. 
In  the  case  in  hand,  the  proper  mode  of  proceeding  is  by  in- 
formation. 

It  remains  to  consider  what  disjX)sition  should  be  made  of 
the  present  case.     Should  the  judgment  be  final  on  this  de- 
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murrer  iu  favor  of  the  state;  and,  in  the  second  place,  should 
a  fine,  as  a  part  of  that  judgment,  be  inciposed  on  the  respond- 
ent? The  statute  provides,  in  case  of  an  intrusion  found,  that 
"  it  shall  and  may  be  lawful  to  and  for  the  said  court  as  well 
to  give  judgment  of  ouster  against  such  person  or  persons,  of 
and  from  such  office  or  franchise,  as  to  fine  such  person  or 
persons  respectively  for  his  or  their  usurping,  intruding  into 
or  unlawfully  holding  and  executing  any  such  office  or  fran- 
chise." 

It  is  the  settled  law  of  this  state  that  usurpers  of  public 
offices  may,  if  they  receive  the  emoluments,  retain  them  as 
their  own  property,  and  it  is  obvious  that  these  profitable 
usurpations  will  be  numerous  unless  the  tendency  to  such 
misconduct  shall  be  restrained  by  the  repressive  hand  of  this 
court.  There  is  apparently  but  little,  if  anything,  in  the  facts 
of  this  case,  as  they  are  presented  to  the  court,  to  induce  a  be- 
lief that  this  usurpation  was  the  result  of  a  mistaken  view  of 
the  law  on  the  part  of  the  respondent,  but  before  pronouncing 
judgment,  his  counsel,  if  he  should  desire  it,  will  be  heard 
upon  the  subject. 


HULDAH  B.  YOUNG  ET  AL.  v.  WJLLIAM  YOUNG  ET  AL. 

1.  A  decree  of  the  Orphans'  Court,  founded  on  a  rule  limiting  the  time 
for  creditors  to  present  claims,  has  the  effect  of  barring  all  actions  on 
claims  not  presented  within  the  prescribed  time. 

2.  An  action  founded  on  a  claim  presented  in  the  interim  between  the 
expiration  of  the  time  fixed  in  the  rule  and  the  decree,  will  not  be 
sustained. 

On  demurrer  to  replication.     The  facts  appear  fully  in  the 
opinion. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Parker. 
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For  the  plaintiffs,   William  S.  Gummere. 
For  the  defendant^i,  J.  G.  Shipnian. 

The  opinion  of  the  court  was  delivere<l  by 

Beasley,  Chief  Justice.  This  is  a  suit  against  executors 
for  moneys  allege<l  to  have  l)een  due  by  the  testator  to  the 
plaintiffs.  The  promise  laid  is  the  promise  of  the  deceased. 
The  plea  of  the  executors  sets  up  a  rule  to  limit  the  time  for 
the  putting  in  of  tiie  claims  of  creditors  duly  granted  by  the 
Orphans'  Court,  the  publication  of  such  rule,  the  running  out 
of  the  limited  period,  and  the  usual  <locree  of  the  court  barring 
all  actions  bv  creditors  who  had  not  brought  in  their  claims 
within  the  prescribe<l  term.  The  plea  also  avers  that  the 
claim  in  suit  was  not  so  presente<l.  The  replication  which  is 
deinurre<l  to,  in  avoidance  of  the  fort^  of  these  facts,  relies 
ujx)n  a  single  circumstance,  which  is,  that,  although  the  de- 
mand 8ue<l  for  was  not  sent  in  to  the  executors  within  the  time 
limited  in  the  rule,  nevertheless  it  was  so  presented  l)efore  the 
decree  to  l>ar  actions  was  taken.  The  question  thus  raised  de- 
|>ends  for  its  solution  on  the  projx'r  construction  of  the  sixty- 
second  section  of  tht-  Orphans'  Court  act.  Rev.,  p.  764.  This 
provision  was  altered  by  the  compilers  of  the  late  revision.  The 
clause,  as  it  st«XKl  originally,  after  providing  for  a  rule  to  limit 
claims,  as  in  the  present  act,  thus  expresse<l  itself:  "And  if 
anv  cretlitor  shall  ncirlwt  to  bring  in  and  exhibit  his  or  her 
debt,  demand  or  claim  within  the  time  so  limite<1,  after  public 
notice  given  a*?  aforesaid,  such  creditor  shall  1^  forever  barred 
of  his  or  her  action  against  such  executors  or  administrators." 
By  force  of  these  terms  it  is  plain  that  to  shut  out  a  right  of  a 
creditor  to  sue  an  executor  or  administrat(^r,  the  only  essen- 
tial facts  were  the  rule  to  limit,  its  pul)lication,  the  runnini: 
«iut  of  the  time  limited  and  the  non-presentation  of  the  claim 
within  such  time.  This  was  so  held  by  this  court  in  the  case 
of  Ryan  v.  Flanaffaiis  Administrafon^,  9  IVoom  161.  But 
by  die  plain  language  of  the  Revision,  the  decree  consequent 
on  the  rule  and  the  proceedings  under  it  is  an  essential  con- 
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stituent  of  the  bar  to  a  suit.  The  present  provision  reads  as 
follows,  viz. :  "  After  the  expiration  of  the  time  in  such  order 
limited,  the  ^Orphans'  Court,  upon  proof  to  its  satisfaction 
that  such  notice  has  been  set  up  and  advertised  as  directed, 
may,  by  final  decree,  order  that  all  creditors  who  have  not 
bronght  in  their  claims  within  the  time  in  said  order  directed, 
shall  be  barred  from  any  action  therefor  against  the  execu- 
tor or  administrator  ;  and  any  creditor  who  shall  have  neg- 
lected to  bring  in  his  debt,  demand  or  claim  within  the  time 
so  limited,  shall,  by  such  decree,  be  forever  barred  of  his  or 
her  action  therefor  against  such  executor  or  administrator." 

It  is  obvions  that  by  force  of  this  provision  in  its  present 
form,  it  is  not  the  rule  to  limit  claims  by  the  running  out  of 
the  time  specified  in  it  that  has  ihe  effect  to  exclude  the 
claims  of  negligent  creditors,  but  it  is  the  decree  founded  on 
that  course  of  procedding  which  produces  that  result.  A  plea 
showing  a  rule  of  this  kind  and  the  necessary  ])roceediDgs 
under  it,  but  failing  to  exhibit  a  decree,  would  be  manifestly 
insufficient.  Thus  far  there  can  be  no  question  as  to  the 
operation  of  the  change  produced  by  the  emendation  of  this 
law.  And  such  was  the  doctrine  assumed  in  Ryder  v.  Wikon!s 
Executors,  12  Vroom  9,  and  directly  adjudged  in  Terhune  v. 
White,  7  Stew.  Eq.  98. 

But  the  further  question  is  presented  by  the  pleadings  in 
this  case,  What  is  the  effect  of  such  decree  after  it  is  rea- 
dered?  Does  it  bar  all  actions  founded  on  claims  not  pre- 
sented within  the  time  limited  in  the  rule,  or  only  those  not 
presented  before  its  own  rendition  ?  The  replrcation  in  this 
case  rests  on  the  assumption  of  the  affirmative  of  the  latter 
proposition,  the  claim  in  suit  having  been  sent  in  after  the 
period  prescribed  in  the  rule  but  before  the  date  of  the  decree. 
And  this  position  of  the  counsel  of  the  plaintiffs  is  sustained 
by  authority,  for  the  Chancellor  has  decided  in  its  favor. 
Miller  v.  Harrison,  7  Steio.  Eq.  374.  And  I  may  remark  that 
upon  the  first  reading  of  the  clause  it  appeared  to  me  that 
such  construction  was  the  proper  one,  for  upon  the  opposite 
view  this  change  in  the  phraseology  of  the  act  has  but  a  slen- 
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tier  effect.  Nevertheless,  notwithstanding  this  first  impression 
and  the  weight  of  judicial  opinion  in  its  favor,  upon  a  careful 
examination  of  the  clause  I  am  constrained,  \ii  view  of  the 
clear  meaning  of  the  language  usetl  by  the  legislature,  to 
adopt  the  opposite  conclusion.  Indeed,  I  now  reganl  the 
words  of  this  law  to  l)e  so  plain  in  their  signification  that  the 
section  presents  a  matter  not  for  construction,  but  a  case  for 
the  mere  intcrprtUvtion  of  the  legislative  language.  The  effect 
of  tlie  decree  is  defined  in  untnistakable  words.  The  act  ex- 
plicitly declares  that  "after  the  time  in  such  order  limite<l  '* — 
that  is,  the  order  limiting  the  period  tor  the  presentation  <»f 
claims — a  decree  may  l>e  made  containing  a  judgment  in  these 
words:  "That  all  creditors  who  have  not  brought  in  their 
claims  within  the  time  in  s;iid  order  tlirecte<l  shall  be  barrcil," 
anil  the  sntion  tiien,  as  if  to  afford  a  double  assurance  of  its 
meaning,  adds  tJ>e  declaration,  "  that  if  any  creditor  shall  have 
neglectinl  to  bring  in  his  debt,  demand  or  claim  within  the 
lime  so  limiteil,  shall  by  such  decree  tte  forever  barre<l  of  his 
or  her  action  therefor  against  such  executor  or  administrator." 
It  thus  apj)ears  that  the  legislature  has,  by  explicit  and  plain 
e«pression,  declared  that  the  decree  shall  order  that  all  claim- 
whidi  have  not  beeii  presented  within  the  time  limited  in  th' 
rule  shall  be  barretl,  and  that  such  decree  shall  have  the  effect 
of  barring  such  unpnsented  claims,  and  therefore  this  court 
has  not  the  corHpetciicy  to  push  aside  this  regulation  and  to 
say  that  claims  not  so  put  in  shall  be  suable.  The  ascription 
of  such  a  force  as  this  to  this  decree  is  not  incongruous  with 
tiie  residue  of  the  procedure,  nor  does  it  lead  to  any  absurd  or 
irrational  result,  and  it  becomes,  therefore,  the  duty  of  the 
court  to  enforce  this  provision  in  the  sense  of  the  terms  em- 
ployed. 

The  replication  cannot  be  sustained. 

It  may  be  proper  also  to  remark  that  even  uj)ou  the  assun)p- 
tion  of  the  opjwsite  view  touching  this  act,  it  is  not  perceived 
how  this  course  of  pleading  on  the  part  of  the  plaintiff  could 
have  been  justified.  The  decree  of  the  Orphans'  Court,  as  it 
stands  and  appears  on  this  record,  has  the  effect  of  excluding 
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all  creditors  whose  claims  were  not  presented  in  compliance 
with  the  rule  from  their  actions  against  these  executors.  If 
the  true  reading  of  the  statute  were  as  was  contended,  that 
claims  put  in  the  hands  of  the  executors  in  the  interim  be- 
tween the  expiration  of  the  time  limited  in  the  rule  and  the 
taking  of  the  decree  were  not  barred,  then  the  decree  is  wrong 
in  substance,  as  it  expressly  shuts  out  claims  of  the  latter  kind  ; 
but  as  long  as  such  decree  stands  unreversed,  it  is  not  appar- 
ent how  it  could  be  impeached  in  a  collateral  proceeding.  The 
Orphans'  Court  had  jurisdiction  of  the  matter,  and  its  judg- 
ment cannot  be  disregarded,  modified  or  annulled  except  in  a 
direct  course  of  law. 

The  defendants  are  entitled  to  judgment  on  this  demurrer. 

Van  Syckel  and  Knapp,  Justices,  concurred.     Parker, 
Justice,  dissented. 


H(Jk'F  V.  WEST  JERSEY  RAILROAD  COMPANY. 

If  a  railroad  company  use  upon  its  engine  a  spark-arrester  of  an  approved 
pattern  in  general  use,  and  which,  upon  a  careful  inspection  by  a 
skilled  mechanic,  appeared  to  be  in  good  condition,  such  company  will 
not  be  responsible  for  damage  done  by  a  fire  occasioned  by  sparks  es- 
caping through  such  spark-arrester. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

The  suit  was  brought  against  the  West  Jersey  Railroad 
Company  for  damages  by  fire,  alleged  to  have  been  communi- 
cated by  sparks  from  one  of  the  locomotives  of  the  defendant. 
On  the  trial  below  a  verdict  was  rendered  for  the  plaintiff. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Parker. 
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For  tlie  rule.  Peter  L.  Vonrliees. 
Contra,  Mr.  liiclinrds,  of  New  York. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice,  There  must  be  a  new  trial  in 
this  case.  The  entire  pnx*eedinps  show  that  the  real  point  on 
which  a  proper  decision  hinges  has  not  been  fairly  passed  upon 
by  the  jury.  Waiving  the  question  as  to  the  origin  of  the 
fire,  and  on  the  assumption  that  it  was  j)roperly  a.scribed  by 
the  jury  to  the  defendant's  agency,  the  substantial  inquiry, 
then,  was  as  to  the  alleged  negligence  of  the  defendant  toucii- 
ing  two  matters:  First,  with  resj>ect  to  the  style  of  the  screen, 
against  the  escape  of  sparks,  used  on  its  locomotives;  and, 
second,  whether  such  screen  was  in  good  order  on  the  day  in 
question.  With  reganl  to  the  latter  |>oint,  the  evidence  was 
altogether  in  favor  of  the  defendant.  Indee<l,  with  the  excej)- 
tion  of  mere  theory,  there  was  nothing  to  gainsay  such  evi- 
dence. The  verdict  founde<l  on  the  ground  of  a  want  of  care 
of  the  (Icfendant  in  this  particular,  should  not  be  allowed  to 
stand. 

Touching  the  former  projX)sition,  with  res|>ect  to  the  style 
of  the  fire-arrester,  it  ap|>ears  to  be  clear  that  it  was  not  con- 
sidered in  a  proj>er  light  by  the  jury.  It  is  manifest,  from  the 
entire  state  of  the  case,  that  the  question  that  was,  on  this 
head,  tried  by  the  jury  had  nothing  to  do  with  the  inquiry 
whether  the  defendant  ha«l  or  had  not  l>een  careless  in  this  re- 
gard. The  only  rational  deduction  to  be  made  from  the 
papers  before  the  court  is,  that  the  jury  considered  and  deci- 
ded the  question  simply  whether  the  spark-arrester,  to  the 
insufficiency  of  which  the  fire  was  attributed,  was  as  goo<l  a 
spark-arrester  as  certain  others  which  the  defendant  had  in 
use.  This  may  have  really  been  the  case,  and  yet  it  does  not 
thereby  inevitably  follow  that  the  defendant  is  responsible  for 
the  damages  occasioned  by  this  fire.  Both  kinds  of  screens 
in  question  ap|)ear  to  have  l>een  in  common  use,  and  if,  after 
the  exercise  of  due  care  and  skill,  the  defendant  had  adopted 


JUNE  TERM,  1883.  203 


Graves  v.  State. 


them  both,  in  the  conviction  that  they  were  equally  good,  or 
that  it  was  uncertain  which  was  the  better,  an  error  in  a  care- 
ful judgment  of  that  kind  would  not  have  made  the  defend- 
ant liable  for  the  consequences  of  such  error.  The  law  does 
not  give  immunity  k\  these  matters  only  on  the  ground  that 
in  the  selection  of  its  instruments  an  infallible  judgment  shall 
be  exercised.  There  is  no  breach  of  duty  on  the  part  of  the 
company  if,  in  the  choice  of  such  an  instrument  as  the  one  in 
question,  it  selects  one  which  is  in  common  use,  and  which  has 
been  approved  by  experience,  although  it  may  appear  that 
there  is  some  new  invention  which  has  been  but  partly  tried 
in  practice,  but  which,  it  may  be,  will  supersede  the  con- 
trivance adopted. 


JAMES  B.  GRAVES  v.  STATE. 


An  indictment  charging  murder  in  the  language  of  the  forty-fifth  sec- 
tion of  the  Criminal  Procedure  act  is  constitutional  and  legal. 
The  defence  of  insanity  must  be  established  by  a  preponderance  of 
proof;  and  in  such  case  the  burthen  is  not  on  the  slate  to  satisfy  the 
jury  of  the  sanity  of  the  prisoner  beyond  a  reasonable  doubt. 


This  case  came  before  the  court  on  writ  of  error  to  the 
Oyer  and  Terminer  of  the  county  of  Essex.  The  plaintiff  in 
eiTor  was  tried  at  the  January  Term,  1882,  of  the  Essex 
Oyer,  and  convicted  of  murder  in  the  first  degree.  The  in- 
dictment was  as  follows : 

"Essex  Oyer  and  Terminer  and  General  Jail  Delivery,  De- 
cember Term,  a.  d.  1881. 
"  Essex  county,  to  wit :— The  grand  jurors  of  the  State  of 
New  Jersey,  in  and  for  the  body  of  the  county  of  Essex,  upon 
their  oath,  present  that  James  B.  Graves,  late  of  the  city  of 
Newark,  in  the  county  of  Essex  aforesaid,  on  the  twentieth 
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day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one,  witli  force  and  arras,  at  the  city 
aforesaid,  in  the  county  afore*<ai<l,  and  within  llie  jurisdiction 
of  this  court,  one  P^lward  So<ien,  then  and  there  being  in  the 
peace  of  G(k1  and  this  state,  wilfully,  fehujiously,  deliberately 
and  of  his  malice  aforethought,  did  kill  and  murder,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
agjiinst  the  |>eace  of  this  stiile,  the  gf)Vorntnent  and  dignity  of 
the  same. 

"G.  N.  Abkkl, 

"   PitiMtrnfiir  of  Iht^    P/riiM.'' 

Argued  at  February  Term,  iHHo,  before  Hi-:a»i<ky,  Chief 
JiTsTicK,  and  Justices  Van  Sy<kki.,  K.vait  and  Parker. 

For  the  plaintiifin  error,  S(inm<I  KuIUch 

V'lir   f  III     -l.ili  ,     /■'     H'    SI,  r,  )i.i  AuA    fj.y.;ir    J',,n, 

The  opinion  of  tlie  court  was  delivered  by 

liKAsi.KY,  Chief  Ji'stice.  Tin-  first  obji.tion  taken  to 
the  prcKHMfdings  in  this  case  is,  that  the  indictment  does  not 
legally  charge  the  crime  of  niunler  in  the  first  degree.  The 
pleading  thus  challengo*!  is  in  exact  conformity  with  the  re- 
tjuirements  of  the  forty-fifth  section  of  the  act  regulating  pro- 
cee«lings  in  criminal  cases,  {licv.,  p.  275,)  with  the  exception 
that  it  interpolates  the  adverb  "  <lelil)crately  "  in  its  descrip- 
tion of  the  offene*'.  It  follows  the  statutory  language  in  the 
essential  particulars  of  charging  "  that  the  defendant  did  wil- 
fully, feloniously  and  of  his  malice  aforetJiought  kill  and 
murder  the  deoeasctl  ;"  so  that  if  there  be  any  illegality  in 
the  nunle  of  charging  the  crime,  as  a  matter  of  pleading,  the 
fault  is  not  in  this  formula  but  in  the  statute  itself.  And,  in 
point  of  fact,  it  is  this  act  which  the  argument  addressed  to 
the  court  puts  to  tiie  test,  the  first  exception  to  it  being  that  it 
is  repugnant  to  section  8  of  article  I.  of  the  constitution  of 
this  state.     The  provision  thus  invoked  contains  the  declara- 
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tion  that  in  "  all  criminal  prosecutions  the  accused  shail  be 
informed  of  the  nature  and  cause  of  the  accusation."  It  is 
also  argued  that  section  9  of  t\ve  same  article  reflects  a  light 
on  the  nature  of  the  privilege  thus  guaranteed,  in  the  regula- 
tion that  "no  person  shall  be  held  to  answer  for  a  criminal 
offence  unless  on  the  presentment  or  indictment  of  a  grand 
jury,"  except  in  certain  enumerated  cases  which  do  not  touch 
the  present  matter  of  inquiry. 

The  ingenious  and  elaborate  reasoning  on  which  the  posi- 
tion here  taken  is  sought  to  be  held,  can  be  thus  summarized  : 
That  the  statute  of  this  state  which  defines  the  crime  of  mur- 
der has  altered  the  common  law  by  adding  to  the  constitutents 
of  the  crime  in  its  higher  form,  those  of  "deliberation  and 
premeditation,"  and  that  as  a  consequence  the  offence  of  that 
lank  must  be  laid  in  the  indictment,  with  a  special  averment 
of  the  presence  of  such  characteristics ;  and  that  by  the  same 
statute  the  offence  is  divided  and  made  two  substantive  and 
distinct  felonies — the  one  i)unishable  with  death,  the  other 
with  imprisonment  for  a  definite  period  ;  and  that,  therefore, 
an  indictment  which  charges  in  a  general  form  the  perpetra- 
tion of  a  murder,  without  indicating  which  of  these  two  sepa- 
rate crimes  is  meant,  does  not  fulfil  the  constitutional  require- 
ment of  informing  the  defendant  of  •he  "nature  and  cause  of 
the  accusation." 

If  the  basis  of  this  reasoning  be  sound,  it  is  apparent  that 
the  result  is  that  there  has  never  been  in  this  state,  since  the 
enactment  of  this  ancient  law  defining  the  crime  of  murder, 
and  the  adoption  of  the  constitution  of  1844,  a  legal  indict- 
ment or  a  legal  conviction  with  respect  to  this  offence. 

There  have  been  no  indictments  drawn,  treating  the  provi- 
sion assigning  degrees  to  the  crime  of  murder,- as  having  the 
effect  which  is  now  claimed.  Such  a  course  would  be  incon- 
sistent with  the  statute  itself,  for  it  is  drawn  with  the  evident 
purpose  that  the  charge  should  be  in  the  general  form,  as  at 
common  law,  of  an  accusation  of  murder,  indicating  the  crime 
in  its  most  heinous  degree.  This  is  clearly  apparent  from  the 
statutory  direction  contained  in  the  section  defining  the  Crime, 
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"  that  the  jury  before  wliom  any  ))er8on  indicted  /or  murder 
shall  \)e  tried  shall,  if  they  find  sucii  person  guilty  thereof, 
de.sigiiatc  by  their  venlict  whether  it  be  murder  of  the  first  or 
.second  degree."  Thi.s  duty  assigueil  to  the  jury  necessitates 
the  crime  to  be  laid  in  a  form  that  embrace's  it  in  both  its 
degrees.  The  effect  of  the  statute  in  question,  according  to 
the  entirely-setthtl  construction,  was  neither  to  add  any  case 
to,  nor  take  any  t^se  from,  the  class  of  "crimes  which,  at  com- 
mon law,  was  deuominatetl  murder,  for  every  act  that  was 
murder  at  corntnon  law  is  still  murder  in  this  state.  What 
this  statute  itVecttil  was  to  distribute  the  offence  into  tw« 
classes  for  the  sake  of  adjusting  tiie  punishment.  Those  facts 
that  constituted  munler  in  the  .st^-ond  degree  were  all  neoeasar^' 
parts  and  c^tiistitueiils  of  murder  in  the  first  degree,  and  the 
conviction  of  the  h-sser  crime  umler  the  charge  of  the  higher 
crime  which  embracvil  it  was,  u|»on  well-known  principles, 
einirelv  normal.  The  pniclicc  is  ct^nsistent  with  scientific 
ndes,  and,  at  all  events,  has  l)oen  too  long  established  by 
usage  and  judicial  recognitions  to  be  now  ojien  to  im|)tach- 
n)ent.  And'  it  is  manifest  that  this  interpretation  of  the 
statute  takes  away  t'rom  the  objection  to  the  late  act,  which 
simplifies  the  formula  i»f  the  iharge  of  murder,  on  the  ground 
ot  its  allegwl  unconstit#ionality,  every  semblance  of  plausi- 
bility, for  the  abbreviateil  >tatement  which  is  authorized 
plainly  informs  the  defendant  of  tlic  nature  and  cause  of  the 
aixnisation.  it  does  not  interfere  with  the  substance  and  pith 
of  the  pleading.  What  it  effects  is  to  strip  it  of  its  technical 
jargon  ami  unmeaning  circumstauces.  When,  in  its  sm 
accusijtiou,  it  avers  that  the  del'endant  "did  wilfully,  : 
niously  and  of  his  malice  aforethought  kill  and  niurder  the 
deceased,"  its  plain  meaning  is  that  the  charge  is  of  murder 
in  the  first  degree,  as  that  crime  is  defined  by  the  laws  of  this 
state,  and  has  the  same  eflect  as  the  old  and  verbose  form  of 
])leading  in  common  use  in  this  res|>ect  had  possessed.  The 
intention  of  the  legislature  is  plain,  to  sul)stitute  a  sin;  ' 
jijeadinir  r<»r  a  cumbrous  and  usele>^  one,  and  such  an  ame. 
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atiou  of  the  law  is,  fortunately,  not  incompatible  with  the 
constitution. 

Tlie  objection  cannot  prevail. 

The  remaining  ground  of  alleged  error  resides  in  the  refusal 
of  the  court,  at  the  trial,  to  charge,  at  the  instance  of  the  coun- 
sel of  th«  defendant,  the  following  proposition,  that  is  to  say  : 
•*  That  if  the  jury  have  any  reasonable  doubt  as  to  whether  the 
prisoner  was  sane  or  insane  at  the  time  he  committed  the  act, 
the  doubt  should  be  resolved  in  favor  of  the  prisoner's  in- 
sanity." The  bill  of  exception  states  "that  this  proposition 
thecoiwt  refused  to  charge  otherwise  than  as  had  been  charged," 
and  thereupon  an  exception  was  taken. 

From  this  statement  it  will  be  noted  that  the  exception 
taken  has  no  connection  with  the  charge  actually  made  to  the 
jury,  except  in  the  respect  that  a  reference  to  it  is  necessary 
to  ascerUiin  whether  or  not  it  contained,  in  substance,  the  legal 
rule  as  propounded  by  the  defence.  That  it  did  not  contain 
such  rule  is  evident,  and  hence  the  only  question  now  before 
the  court  for  solution  is,  not  whether  what  the  court  said  upon' 
this  subject  to  the  jury  was  legally  correct,  but  whether  the 
refusal  to  instruct  tJie  jury  as  requested  was  legal.  Is  it  the 
law  of  this  state  that  when,  in  a  criminal  case,  the  defence  of 
insanity  is  interposed,  if  the  jury  have  a  reasonable  doubt  on 
the  subject,  after  looking  through  the  proofs,  that  such  defence 
shall  prevail  ? 

Every  one  versed  in  the  practice  of  the  criminal  law  is 
aware  that- the  proposition  claimed  to  be  law  by  the  counsel 
of  the  i>risoner  in  this  case  is  one,  so  far  as  authority  is  con- 
cerned, of  the  most  doubtful  of  legal  problems.  The  judicial 
mind  has  been  so  perplexed  with  the  subject  that  it  is  difficult 
to  say  whether  on  the  affirmative  or  the  negative  side  of  the 
question  there  is  a  preponderance  of  opinion.  The  elaborate 
and  well-considered  briefs  of  the  respective  counsel  in  this 
case  are  replete  with  antagonistic  decisions  on  this  point,  many 
of  which  are  ably  reasoned,  and  are,  from  every  consideration, 
entitled  to  the  highest  resp.ect.  But  although  the  law  on  this 
head  is  thus  shown  to  be  elsewhere  in  this  condition  of  uncer- 
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taintv,  it  does  not  seem  to  me  that  it  can  correctly  be  said  to 
be  in  such  a  condition  in  this  state.  It  is  safe  to  say  that  for 
over  half  a  century  this  proposition  now  claimed  to  be  law 
has  been  rejected  in  our  practice.  Our  reports  show  that  such 
rej>udiation  occurred  in  Spencer's  case,  which  is  a  case  of  mark 
in  the  criminal  annals  of  the  state,  and  which  took  place  in 
the  year  1843.  1  Zab.  396.  And,  indeed,  as  far  as  experience 
or  tradition  extends,  it  has  been  the  invariable  course  to  instruct 
the  jury  that  the  law,  prima  facie,  presumes  mental  sanity,  and 
that  when,  in  the  given  case,  the  prisoner  would  overcome  such 
presumption,  he  must  exhibit  a  clear  preponderance  of  proof 
in  favor  of  such  defence.  After  such  an  inveterate  and  uni- 
versal acceptance  of  a  rule  of  practical  importance  and  fre- 
quent application,  it  must  be  considered  that  the  time  has 
passed  for  testing  its  correctness  by  the  criterion  of  p|>ecul:i- 
tion.  If  such  a  rule  of  evidence,  after  so  conspicuous  and 
protracted  an  existence,  is  to  be  pushed  aside,  or  even  is  to  be 
considered  as  liable  to  challenge  on  theoretic  grounds,  it  is 
difficnlt  to  divine  upon  what  stable  basis  the  administration 
of  the  law  is  to  be  conducted.  Very  many  of  the  legal  regu- 
lations which  belong  to  the  trial  of  causes,  both  criminal  and 
civil,  are  the  creatures  of  custom  and  usage,  and  if  such  regu- 
lations, after  having  been  unquestioned  and  enforced  for  half 
a  ce^itury,  are  to  be  deemed,  with  respect  to  their  legality, 
subject  to  assault,  the  utmost  uncertainty  and  confusion  would 
be  introduced.  The  course  taken  by  the  judge  on  the  trial  in 
this  case  was  in  accordance  with  the  settled  law  of  this  state. 

Let  the  judgment  be  afiBrmed. 


JOHN  E.  O'NEIL  V.  EGBERT  FREEMAN  ET  AL.,  EXECUTORS. 

Section  66  of  the  Orphans'  Court  act  gives  the  right  of  suit  against  the 
personal  representative  only  after  tinal  settlement  in  the  court  where 
the  account  must  be  passed. 
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In  case.     On  demurrer  to  replications 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Paeker. 

For  tlie  plaintiff,  Chas.  W.  Kimball. 
For  the  defendants,  Cross,  Bergen  &  Noe. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  declaration  contains  a  special  count 
under  the  third  section  of  the  Mechanics'  Lien  law,  and  also 
the  common  money  counts.  Among  the  pleas  filed  by  the 
defendants  is  one  setting  up  a  decree  of  the  Orphans'  Court 
barring  creditors,  and  the  failure  of  the  plaintiff  to  present  his 
claim  within  the  limited  time.  To  this  plea  the  plaintiff  filed 
two  replications ;  the  first  setting  up  that  the  defendants,  at 
the  commencement  of  this  suit,  had  and  still  have  in  their 
hands  and  under  their  control  as  executors,  assets  belonging 
to  the  estate  of  said  Elizabeth  A.  Freeman,  deceased,  which 
iiave  not  been  administered  upon  and  have  not  been  dis- 
tributed, and  which  are  not  and  have  not  been  attached  in 
their  hands,  and  which  are  legally  and  properly  applicable  to 
the  payment  of  plaintiff's  said  damages ;  the  second  that 
the  defendants,  at  the  commencement  of  this  action,  had  and 
still  have  sufficient  goods  and  chattels,  lands,  tenements  and 
hereditaments,  by  bequest  and  devise  from  said  Elizabeth  A. 
Freeman,  wherewith  they  could  and  ought  to  have  satisfied 
the  said  claim  of  the  plaintiff. 

To  these  replications  the  defendants  have  demurred. 

To  sustain  his  replication  the  plaintiff  relies  upon  section 
66  of  the  Orphans'  Court  act,  which  provides  that  "Any 
legacy  or  distributive  share  which  shall  not  have  been  attached 
in  the  hands  of  the  executor  or  administrator,  or  paid  over  to 
the  person  entitled  to  the  same,  shall,  notwithstanding  such 
decree  in  bar  of  creditors,  be  assets  in  the  hands  of  the  execu- 
tor or  administrator  for  the  payment  of  a  ratable  proportion 
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of  the  debt  or  claim  of  any  creditor  who  shall  not  have  pre- 
sented the  same  within  the  time  limited  ;  but  such  creditor  in 
any  action  to  charge  such  assets  shall  not  recover  any  costs, 
and  if  judgment  pass  against  him  in  such  action  he  shall  pay 
costs." 

It  is  manifest  that  the  suit  against  an  executor  or  adminis- 
trator, under  this  section,  cannot  be  maintained  until  after 
final  settlement. 

The  statute  declares  that  a  legacy  or  distributive  share  in 
the  hands  of  the  personal  representative  shall  be  assets  to  pay 
the  creditor  who  has  failed  to  present  his  claim.  But  how 
will  it  appear  that,  after  the  payments  of  the  debts  and  the 
commissions  and  costs  of  settlement  of  the  estate,  any  residue 
will  remain  fur  distribution,  or  that  there  will  be  any  balance 
aj)plicable  to  the  payment  of  legacies  ?  That  can  be  ascer- 
tained only  by  a  final  settlement  of  the  executor's  or  adminis- 
trator's account,  a  subject  over  which  the  court  in  which  this 
suit  is  instituted  has  no  jurisdiction.  This  court  could  not 
submit  to  a  jury  the  right  to  determine  what  sura  must  be 
appropriated  to  the  payment  of  debts,  to  the  claims  of  the 
executor  and  to  commissions,  for  the  purpose  of  arriving  at 
the  balance  in  hand.  Not  only  would  a  verdict  in  this  case 
be  inconclusive  as  to  any  other  creditor  who  might  sue,  but  it 
might  be  in  excess  of  the  sum  found  to  remain  in  the  execu- 
tor's hands  upon  accounting  in  the  Orphans'  Court.  It  is 
therefore  clear  that  this  section  of  the  statute  gives  the  right 
of  suit  only  after  final  settlement  in  the  court  where  the  execu- 
tor's account  must  be  passed.  The  terms  "  legacy  and  dis- 
tributive share  "  necessarily  imply  a  final  settlement.  The 
first  replication  is  faulty  in  failing  to  allege  such  final  account- 
ing, and  an  unpaid  legacy  or  distributive  share  thereafter  re- 
maining in  the  executor's  hands. 

The  averment  in  the  second  replication  that  the  defendants 
have  property  in  special  trust  to  pay  the  debts  of  the  testa- 
trix, does  not  show  that  any  greater  duty  is  imposed  upon 
these  executors  than  that  which  attaches  in  all  cases.  The 
obligation  to  pay  the  debts  rests  upon  them  as  fully  without 
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the  provisions  of  the  will.  Creditors  can  claim  no  superior 
rights  by  reason  of  this  clause  in  the  will,  nor  are  they  thereby 
dispensed  from  the  necessity  of  presenting  their  claims  within 
the  time  limited  by  the  rule  to  bar. 

These  replications  furnish  no  sufficient  answer  to  the  de- 
fendants' plea  and  must  be  overruled,  with  costs. 


ANDREW  CONNORS  v.  STATE. 

The  defendant  was  convicted  upon  an  indictment  under  the  seventy-eighth 
section  of  the  Crimes  act,  which  charged  him  with  an  assault  upon  Louis 
Noll,  with  intent  him,  the  said  Louis  Noll,  feloniously,  wilfully  and 
of  his  malice  aforethought  to  kill  and  murder,  without  specifying  par- 
ticularly the  manner  in  which  the  intent  was  manifested.  Held,  that 
the  defect,  if  it  exists,  is  a  formal  one  which  did  not  prejudice  the  de- 
fendant in  maintaining  his  defence  on  the  merits,  and  that  therefore, 
by  force  of  the  eighty-ninth  section  of  the  Criminal  Procedure  act,  the 
judgment  against  him  should  be  aflSrmed. 


In  error  to  the  Essex  county  Quarter  Sessions. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  S yokel,  Knapp  and  Parker. 

For  the  plaintiff  in  error,  Samuel  Kalisch. 

For  the  state,  Oscar  Keen. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  defendant  was  convicted  upon  the 
second  count  of  the  indictment,  which  charges  that  he,  "  the 
said  Andrew  Connors,  on  the  fifth  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-one,  at  the 
city  of  Newark,  in  the  county  of  Essex,  in  and  upon  one 
Louis  Noll  a  felonious  assault  did  make,  with  intent  him,  the 
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said  Louis  Noll,  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought  to  kill  and  murder  by  shooting  at 
him,  the  said  Louis,  with  a  pistol,  to  the  great  damage  of  the 
said  Louis,  contrary  to  the  form  of  the  statute  in  such  ease 
made  and  provided,  and  against  the  peace  of  this  state,  the 
government  and  dignity  of  the  same." 

The  alleged  error  relied  upon  for  reversal  is,  that  the  in- 
dictment does  not  set  out,  with  the  requisite  particularity,  the 
aggravating  circumstances  which  constitute  the  crime  charged, 
according  to  section  78  of  the  primes  act.     Rev.,  p.  241. 

That  section  provides  that  every  person  who  shall  be  con- 
victed of  an  assault,  with  an  intent  to  commit  any  murder, 
manslaughter,  robbery,  sotlomy  or  rape,  or  of  an  atrocious 
assault  and  battery,  by  maiming  or  wounding  another,  shall 
be  deemed  guilty  of  a  misdemeanorj  and  shall  be  punished  by 
imprisonment  at  hard  labor,  not  exceeding  ten  years,  or  by  a 
fine  not  exceeding  §1000,  or  both. 

The  insistment  is  that  section  45  of  the  Criminal  Procedure 
act  {Rev.,  p.  275,)  does  not  apply  to  an  indictment  charging 
an  intent  to  kill,  and  that  therefore  the  manner  in  which  the 
intent  was  manifested  must  be  set  forth  witli  as  much  par- 
ticularity as  in  an  indictment  for  murder  at  common  law. 

The  crime  at  which  the  statute  is  aimed  is  the  assault  with 
the  intent  to  commit  murder,  and  that  is  specifically  charged, 
so  that  the  defendant  could  have  been  under  no  misapprehen- 
sion as  to  the  character  of  the  offence  imputed  to  him. 

The  defect  relied  upon,  if  it  exists,  is  a  formal  one,  which 
could  not  have  prejudiced  the  defendant  in  maintaining  his 
defence  on  the  merits. 

It  was  the  object  of  the  eighty-ninth  section  of  the  Criminal 
Procedure  act  to  deprive  oifenders  of  the  right  to  take  advan- 
tage of  such  errors. 

In  State  v.  Donnelly,  2  Dutcher  463,  a  technical  error  in 
the  verdict  was,  by  force  of  this  statute,  held  to  be  of  no  im- 
portance in  the  case. 

In  Hunter  v.  State,  11  Vroom  495,  the  Court  of  Errors  re- 
fused to  reverse  the  judgment  against  the  prisoner  for  the 
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adaiission  of  illegal  testimony,  where  it  plainly  appeared  that 
such  testimony  could  not  have  injuriously  affected  him  on  the 
merits  of  the  case. 

In  State  v.  Robinson,  6  Vroo7n  71,  the  same  statute  was 
successfully  invoked  to  prevent  the  defendant  from  taking 
advantage  of  a  formal  defect  in  the  description  of  the  crime 
charged  to  him. 

To  promote  the  ends  of  justice  this  act  should  receive  the 
most  liberal  interpretation  and  be  accorded  the  fullest  effect. 

It  is  not  necessary  to  decide  whether  the  crime  in  this  case 
is  charged  with  technical  formality.  Conceding  the  imper- 
fection, the  defendant  was  in  no  wise  prejudiced  by  it  in 
maintaining  his  defence  upon  the  merits,  and  therefore  the 
judgment  below  should  be  affirmed. 


WILLIAM  BYRNE  ET  AL.  v.  SISTERS  OF  CHARITY  OF  ST. 
ELIZABETH. 

1.  Suit  will  not  lie  on  a  building  contract  for  money  payable  upon  an 
architect's  certificate,  without  the  production  of  such  certificate  or  evi- 
dence that  its  production  has  been  waived. 

2.  Waiver  may  be  express  or  proved  by  acts  and  conduct  of  the  party 
entitled  to  demand  it. 

3.  Less  evidence  of  waiver  is  requisite  when  it  clearly  appears  that  the 
contract  has  been  fully  performed. 


On  rule  to  show  cause. 

This  case  was  tried  at  the  September  Term,  1882,  of  the 
Essex  Circuit,  before  Justice  Depue  and  a  jury.  After  the 
plaintiffs  rested,  the  defendants'  counsel  moved  for  a  non-suit, 
upon  the  grounds  (1)  that  the  testimony  showed  a  serious  de- 
parture from  the  terms  of  the  contract  in  that  a  large  part  of 
the  work  done  and  materials  furnished  were  not  in  accordance 
with  the  contract;  (2)  that  not  only  did  the  contract  provide 


214  NEW  JERSEY  SUPREME  COURT. 


Bvrne  v.  Sisters  of  St.  Elizabeth. 


that  the  payments  were  to  be  in  all  cases  upon  the  certificate 
of  the  architect,  but  that  the  particular  provision  as  to  the  last 
payment  was,  that  it  was  payable  "  on  the  certificate  of  the 
architect,  in  three  months  after  the  fall  completion  of  the  en- 
tire work,"  and  that  plaintiffs  had  neither  completed  the  work 
nor  obtained  the  certificate  or  shown  any  excuse  for  its  non- 
production. 

The  motion  to  non-suit  was  granted  and  a  rule  to  show 
cause  allowed,  on  the  application  of  plaintiffs. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Parker. 

For  the  rule,  Joseph  Coult. 

Contra,  Alfred  Milk. 

The  opinion  of  the  court  was  delivered  by 

Kkapp,  J.  The  plaintiffs  were  non  prossed  at  the  Circuit 
in  their  suit  for  a  balance  claimed  upon  a  building  contract 
between  the  plaintiffs  and  defendants.  The  contract  made  the 
price,  §17,330,  payable  in  eight  instalments.  It  provided 
that  in  each  payment  a  certificate  should  be  obtained,  signed 
by  P.  C.  Keeley,  architect,  and  that  the  eighth  payment, 
being  the  balance  of  §4330,  was  to  be  paid  on  the  certificate 
of  the  architect  in  three  months  after  the  full  completion  of 
the  entire  work.  The  plaintiffs  agreed  to  well  and  sufficiently 
erect  and  finish  all  the  carpenter- work,  joiner- work,  carver- 
work,  hardware,  glass  and  glazing  required  to  finish  the  build- 
ing in  a  good,  workmanlike  and  substantial  manner,  to  the 
satisfaction  and  under  the  direction  of  the  said  architect,  to  be 
testified  by  a  writing  or  certificate  under  the  hand  of  the  said 
architect. 

The  case  was  withheld  from  the  jury  because  of  the  failure 
of  the  plaintiffs  to  show  any  certificate  of  the  architect,  and 
the  absence  of  any  proof  sufficient  to  be  submitted  to  the  jury 


JUNE  TERM,  1883.  215 


Bvrne  v.  Sisters  of  St.  Elizabeth. 


of  a  waiver  of  its  production.     The  claim  was  for  a  balance 
of  the  eighth,  or  last,  payment. 

The  rule  is  entirely  settled  that  under  a  building  contract 
containing  such  clauses,  the  production  of  the  stipulated  cer- 
tificate is  a  condition  precedent  to  the  institution  of  suit  for 
money  payable  upon  such  contract  while  the  provision  remains 
in  force.     Morgan  v.  Birnie,  9  Bing.  670. 

Where  the  contract  has  been  performed  and  the  builder 
has,  by  fulfilling  his  contract  obligation,  become  entitled  to 
such  certificate,  it  is  a  fraud  upon  him  to  withhold  or  refuse 
it,  for  which  the  architect  is  liable  if  such  refusal  be  with 
knowledge  that  the  builder  has  fully  performed  his  work. 
And  an  employer  who  acts  in  collusion  with  such  architect  in 
withholding  it  is  subjected  to  a  like  liability. 

A  court  of  equity  will  also  in  such  cases  afford  relief.     An 
employer  may  demand  of  his  architect  faithful  performance 
of  the  duty  assumed  by  him,  to  skilfully  examine  and  hon- 
estly report  upon  the  contractor's  execution  of  his  contract,  and 
for  a  false  certificate,  under  Avhich  he  is  made  to  pay  unearned 
money,  may  recover  his  damages  from  the  person  so  unfaith- 
ful to  his  trust.     Such  conditions,  however,  may  be  waived 
by  him  in  whose  interest  they  are  engrafted  in  the  contract 
either  by  express  words,  relieving  the  builder  therefrom,  or 
waiver  may  be  inferred  from  such  acts,  conduct  or  declara- 
tions of  the  employer  as  are  inconsistent  with  the  purpose  of 
exacting  performance,  and  the  question  of  waiver  is  one  of 
fact  for  the  jury.     The  plaintiifs,  on  the  trial  of  the  cause, 
produced  no  certificate  whatever  of  the  architect,  and   they 
made  no  attempt  to  show  that  the  defendant,  or  any  agent  of 
the  defendant,  had  expressly  dispensed  with  its  production. 
It  was  shown  that  the  first  seven  payments  had  been  made  to 
the  plaintiffs  without  the  presentation  of  any  certificate,  and  it 
is  contended  by  the  plaintiff  that  this,  coupled  with  other  cir- 
cumstances attending  the  dealings  of  the  parties  in  respect  to 
the  payment  of  the  last  instalment,  was  evidence  from  which 
a  jury  would  have  been  justified  in  finding  a  waiver  of  the 
condition  annexed   to  the  last  payment.     The  circumstance 
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mainly  relied  upon  as  supplying  such  evidence,  in  addition  to 
the  fact  that  during  the  progress  of  the  work  payments  were 
made  by  the  agents  of  the  defendants  as  they  became  due 
under  the  contract,  without  exacting  the  prescribetl  certificate, 
wa.s  a  j)art  payment  of  the  amount  of  the  last  instalment  t4> 
the  Hall  Manufacturing  Company,  u|>on  an  order  drawn  in 
favor  of  said  company  by  the  plaintiffs  u|X)n  the  defendant.^. 
These  facts,  it  is  urged,  are  sufBcicnt  evidence  of  an  implied 
waiver  of  tiie  contract  requirement,  in  res|)ect  to  the  balance 
due  on  the  last  itistalment,  to  require  its  submi.ssion  to  the 
jury.  The  ruling  in  linden  v.  Coleman,  73  X.  Y.  567,  is 
thought  to  supi)ort  this  contention,  but  in  that  case  payment 
of  a  portion  of  the  instalment,  without  objection  to  the  non- 
production  of  a  certificjite,  was  not  alone  the  ground  of  deci- 
sion. There  the  tlefendant  had  not  only  paid  three-quarters 
in  amount  of  the  last  payment,  but  both  tlien  and  before  had 
expressed  himself  entirely  satisfied  with  the  plaintiffs'  |>er- 
formani'e,  and  never  thereafter  raised  any  objection  that  the 
work  Wiis  not  fully  and  s;itisfaetorily  extruteil.  The  plaintiffs 
)>ermitted  the  balance  to  remain  in  the  hands  of  the  defendant 
for  some  time,  without  any  intimation  that  a  certificate  would 
be  requiretl  or  that  the  work  was  not  fully  and  skilfully  [>er- 
formetl.  The  reftisal  to  pay  the  balance  was  for  a  cau.se  en- 
tirely disconnected  with  the  contract  and  one  designed  to 
coerce  the  plaintiffs  in  resj>ect  to  a  different  transaction.  The 
ilefendants  having  ^et  up  the  want  of  certificate  in  a  suit  for 
the  balance,  the  court  thought  these  circumstances  ought  to 
liave  gone  to  the  jury  on  a  question  of  waiver.  It  may  be 
concetled  that  that  case  was  rightly  decided.  Where,  in  such 
suit,  a  complete  or  substantial  |)erformance  of  the  contract 
api^ears,  the  purpose  of  a  wrtificate,  as  evidence  of  that  fact, 
l)eing  otherwise  supplied,  slight  evidence  of  a  waiver  is  some- 
titues  permitted  to  go  to  the  jury  rather  than  turn  a  merito- 
rious case  out  of  court.  The  pur|)06e  to  for^o  the  require- 
ment in  such  cases  is  more  readily  inferable ;  but  if  the 
t>erformance  of  the  condition  is  necessary  to  the  protection  of 
a  substantial  right  in  him  for  whose  benefit  it  exists,  evidence 
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to  justify  the  finding  of  a  purpose  to  dispense  with  it  is  neces- 
sarily stronger  and  should  be  reasonably  clear.  It  is  opposed 
to  probabilities.  The  fact  that  no  certificate  had  been  required 
to  precede  the  earlier  payments  under  this  contract,  is  in  itself 
of  very  little  weight.  It  may  show  that  the  employers  were 
liberally  inclined  towards  the  plaintiffs  and  disposed  to  put  no 
impediment  in  their  way  while  the  work  seemed  to  be  suc- 
cessfully jirogressing ;  but  these  lady  managers  were  engaged 
in  the  construction  of  a  costly  building,  and  unskilled  as  they 
])robably  were  in  judging  of  the  quality  of  material  and  the 
true  merits  of  the  labor  that  was  being  performed  upon  the 
building,  it  is  highly  reasonable  to  suppose  that  before  the 
work  was  turned  over  and  accepted  by  them  aud  a  final  set- 
tlement made,  that  the  judgment  of  their  chosen  superin- 
tendent and  expert  would  be  needed  and  required.  Very 
little,  if  any,  weight  is  added  to  this  feature  of  the  case  by  the 
payment  made  on  the  plaintiffs'  order  to  the  Hall  Manufac- 
turing Company,  in  view  of  the  circumstances  under  which 
that  payment  was  made.  The  testimony  shows  that  the 
order  was  given  to  these  creditors  of  the  plaintiffs  after 
plaintiflfs  had  failed  in  obtaining  payment  in  consequence  of 
the  dissatisfaction  with  the  character  of  their  work  aud  theii- 
failure  to  obtain  a  proper  certificate  from  the  architect.  When 
the  order  was  first  presented,  payment  was  refused  in  toto.  It 
never  was  formally  accepted,  either  by  word  or  writing,  and 
the  payment  that  was  made  on  account  of  it  was  after  repeated 
applications  and  upon  very  urgent  pressure.  They  yielded  to 
the  solicitations  of  Mr.  Hall  and  his  collector  without  abating 
in  any  degree  their  complaint  at  the  imperfect  execution  of  the 
building  contract.  They  made  no  engagement  to  pay  the 
balance  of  the  order  even,  nor  could  any  be  inferred  from 
their  conduct  or  conversation.  What  they  paid  was  all  they 
engaged  to  pay,  either  in  fact  or  in  legal  effect.  The  circum- 
stances alluded  to  make  up  the  sum  of  all  there  was  in  the 
case  upon  which  waiver  could  be  predicated.  Aside  from 
these,  there  is  nothing  to  be  found  in  the  evidence  that  could 
have  induced  the  plaintiffs,  or  any  reasonable  person,  to  be- 
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lieve  that  a  certificate  of  compliance  with  the  contract  woukl 
not  be  required  of  them,  and  I  think  it  is  clear  that  they  en- 
tertained no  such  belief.  That  they  made  no  demand  upon 
the  architect  was  for  a  reason  most  obvious  in  the  light  of  the 
plaintiffs'  testimony,  and  that  no  less  a  one  than  that  they  were 
not  entitled  to  his  approval  of  their  demand  to  be  paid  for  the 
work  for  which  payment  was  claimed.  Indeed,  the  j)laintiflfs 
and  each  of  their  witnesses  who  had  conference  with  the  lady 
managers  of  the  defendant  association,  were,  on  each  such  occa- 
sion, made  to  hear  their  expressions  of  discontent  and  dissatis- 
faction at  the  manner  in  which  the  plaintiffs'  contract  was 
performed,  and  they  were  abundantly  notified  that  before 
final  pavment  would  be  made  the  plaintiffs'  part  of  the  con- 
tract must  be  so  completed  as  to  be  fit  to  pass  the  scrutiny 
and  receive  the  approval  of  the  architect.  Admittedly,  this 
building,  in  important  particulars,  was  faultily  constructed, 
and  in  these  respects  the  plaintifis  made  no  attempt  or  offer  to 
bring  themselves  into  compliance  with  their  contract  and  thus 
to  make  the  architect's  approval  theirs  by  right.  I  have  been 
unabk  to  see  how  part  payment  of  the  last  instalment,  under 
the  circumstances  which  attended  it,  could  justify  the  inference 
that  the  balance  of  that  instalment  would  be  handed  over 
without  a  compliance  with  the  contract  condition  in  respect  to 
the  last  payment.  But  if  it  be  conceded  that  there  was  more 
than  a  mere  scintilla  of  evidence  touching  an  implied  waiver 
of  the  certificate  upon  which  the  last  payment  was  to  be  made, 
before  this  suit  could  be  maintained,  the  plaintiffs  were  called 
upon,  in  virtue  of  the  other  clause  in  the  contract,  to  show  by 
writing  under  Keeley's  hand,  as  architect,  that  the  building 
was  finished  in  a  good,  workmanlike  and  substantial  man- 
ner to  his  satisfaction.  Under  such  a  clause,  so  long  as  it  re- 
mains in  force,  no  action  can  be  maintained  except  upon  the 
production  of  such  certificate.  Add.  on  Cont.  666 ;  Scott  v. 
Liverpool  Corp.,  25  L.  J.,  Ch.  236;  Mayor,  etc.,  v.  Ackers, 
16  L.  J.,  Ex.  6  ;  Migati  v.  Dickson,  13  C.  B.  543  ;  Dobson  v. 
Hudson,  1  C.  B.  {N.  S.)  652. 

Such  certificate  was   not    produced  at   the    trial,  and    the 
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plaintiffs  never  asked  for  it,  and  it  could  not  have  been  given 
by  the  architect  with  safety  to  himself.  One  of  the  Byrnes 
Brothers  testified  that  on  one  occasion  the  architect  told  him 
that  if  certain  unimportant  work  was  done  no  objection  would 
be  made  to  the  building,  but  the  verbal  approval  of  the  archi- 
tect, either  absolutely  or  conditionally,  was  not  a  compliance 
with  the  clause.  The  express  requirement  of  the  contract  was 
his  handwriting  as  evidence  that  the  work  was  performed  to 
his  satisfaction,  and  his  duty  to  the  defendant  could  be  dis- 
charged in  that  respect  by  his  writing  only.  There  was  no 
attempt  to  show  a  waiver  of  this  certificate,  and  unless  it  was 
procured  or  its  production  waived  by  the  defendant,  the  plain- 
tiffs' case  failed  and  a  non-suit  \yas  inevitable. 

The  course  pursued  at  the  trial  in  non-suiting  the  plaintiffs 
was  a  proper  one,  and  the  rule  should  be  discharged,  with 
costs. 


WILLIAM  W.  HOYT  v.  FRANCIS  NEWBOLD. 

A  person  who  absents  himself  from  this  state  for  seven  successive  years 
is  presumed  to  be  dead,  and  the  party  asserting  that  he  is  living  must 
prove  it. 

After  the  presumption  of  death  arises,  the  burthen  of  proof  is  on  the 
party  denying  the  death  to  show  that  the  person  is  alive  and  to  over- 
come the  presumption  by  proof. 

There  should  be  something  more  than  similarity  of  name  to  overcome 
the  presumption  of  death  raised  by  the  statute. 
The  identity  of  the  person  should  be  proved. 


In  ejectment.     On  rule  to  show  cause. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Paeker. 

For  the  plaintiff,  King  &  Woodruff. 

For  the  defendant,  Geo.  W.  HubbelL 
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The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  action  was  brought  to  recover  possession 
of  the  equal  undivided  one-seventh  part  of  a  lot  of  land,  situ- 
ated in  the  township  of  Kearny,  in  the  county  of  Hudson. 

In  the  year  1850,  Abram  Tuei-s,  Sr.,  died  intestate,  seized 
of  lands,  of  which  the  lot  in  controversy  was  a  part.  He  left 
surviving  him  seven  children,  one  of  whom  bore  the  name  of 
his  father. 

In  the  year  1852,  this  son  (Abraham  Tuers,  Jr.,)  left  the 
State  of  New  Jersey  for  the  avowed  purpose  of  going  to  Cali- 
fornia. He  never  returned  to  this  state.  In  the  year  1862, 
application  was  made  to  the  Orphans'  Court  of  the  county  of 
Hudson,  by  William  Tuers,  one  of  the  sons  of  Abram  Tuers, 
Sr.,  for  the  appointment  of  commissioners  to  divide  the  real 
estate  of  which  his  father  died  seized.  The  apj)lication  for 
partition  set  forth  the  names  of  the  alleged  tenants  in  com- 
mon and  claimed  them  to  be  the  owners  of  said  lands. 

Abraham  Tuei's,  Jr.,  having  absented  himself  from  the 
State  of  New  Jersey  for  more  than  seven  years,  and  not  having 
been  heard  of  within  that  period  of  time,  the  partition  was 
made,  on  the  presumption  that  he  was  dead,  and  the  undivided 
one-seventh  part  of  the  lands  to  which  Abraham  Tuers,  Jr., 
would  have  been  entitled  had  he  been  living  was  set  off  to  his 
children. 

The  commissioners  made  report  of  the  partition,  and  on 
the  28th  of  February,  1863,  the  report  (having  been  approved 
by  the  court)  was  confirmed. 

On  the  1st  day  of  July,  1874,  a  deed  was  executed  and 
delivered  to  the  plaintiff  by  a  person  who  signed  his  name 
Abraham  A.  Tuers.  This  deed  stated  that  the  grantor  was 
formerly  of  the  county  of  Morris,  in  the  State  of  New  Jersey, 
and  then  of  the  village  of  Diamond  Springs,  in  the  county  of 
Eldorado,  and  State  of  California.  It  purported  to  convey 
all  the  real  estate  situated  in  the  State  of  New  Jersey  which 
Abraham  A.  Tuers  owned,  or  to  which  he  had  any  right  or 
rlaim,  wherever  the  same  was  situated ;  and  also  the  interest, 
right,  title,  claim  and  demand  which  the  party  of  the  first 
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part  had  and  which  he  might  thereafter  have  or  be  entitled  to 
as  one  of  the  children  and  heirs-at-law  of  Abraham  (some- 
times  called  Abram)  Tuers,  late  of  Newark,  in  the  State  of 
New  Jersey. 

On  the  15th  day  of  Angnst,  1874,  another  deed  was  execu- 
ted to  plaintiif  by  a  person  who  signed  his  name  Abraham 
Tuers.  This  deed  stated  that  the  grantor  was  sometimes 
called  Abraham  A.  Tuers,  and  was  of  the  county  of  Eldorado, 
in  the- State  of  California.  This  last-mentioned  deed  pur- 
ported to  convey  to  the  plaintiif  the  lands  of  which  the  lot 
in  question  is  a  part,  by  a  more  particular  description  than  was 
contained  in  the  former  deed,  and  in  describing  the  same  re- 
ferred to  the  property  as  being  lots  numbered  on  maps  accom- 
panying the  report  of  the  commissioners  appointed  by  the 
Orphans'  Court  of  the  county  of  Hudson  and  State  of  New 
Jersey,  to  maj^e  partition  of  the  estate  of  Abraham  Tuers,  de- 
ceased.  Under  and  by  virtue  of  these  deeds  the  plaintiif  ip 
this  suit  claims  title  to  the  equal  undivided  one-seventh  part 
of  the  lot  in  controversy. 

The  defendant  claims  title  to  the  lot  under  the  partition 
proceedings.  It  is  j)art  of  a  tract  set  oif  by  said  commissioners 
to  the  children  of  Catharine  Ward,  deceased,  (a  daughter  of 
Abram  Tuers,  Sr.,)  and  their  right  thereto  became  vested  in 
the  defendant  (as  is  claimed  by  him)  through  several  mesne 
conveyances. 

The  jury  found  a  verdict  for  the  plaintiif.  A  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  defendant  was  allowed.  The  defendant  assigned 
several  reasons  for  setting  aside  the  verdict,  but  it  will  not  be 
necessary  to  consider  more  than  one  of  them. 

The  statute  of  March  7th,  1797,  declaring  when  the  death 
of  persons  absenting  themselves  shall  be  presumed,  {Rev.y  p. 
294,)  provides  that  "  Any  person  who  shall  remain  beyond 
sea,  or  absent  himself  or  herself  from  this  state,  or  conceal 
himself  or  herself  in  this  state  for  seven  years  successively, 
shall  be  presumed  to  be  dead,  in  any  case  wherein  his  or  her 
death  shall  come  in  question,  unless  proof  be  made  that  he  or 
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she  were  alive  withiu  that  time;  but  an  estate  recovered  in 
any  such  case,  if  in  a  subsequent  action  or  suit  the  person  so 
presumed  to  be  dead  shall  be  proved  to  be  living,  shall  be  re- 
stored to  him  or  her  who  shall  have  been  evicted." 

This  statute  declares  that  there  shall  be  presumption  of  the 
death  of  a  person  who  absents  himself  from  this  state  for  seven 
successive  years,  unless  it  be  proved  that  he  was  living  within 
that  time  ;  aud  if  it  shall  be  proved  that  he  is  living,  his  rights 
shall  be  restored. 

The  plaintiff  insists  that  the  burthen  of  proof  is  on  the  de- 
fendant to  show  that  Abraham  Tuers,  Jr.,  was  dead  when  the 
deeds  to  plaintiff  were  given.  The  language  of  the  statute 
will  not  admit  such  construction.  The  presumption  of  death 
after  continued  absence  of  over  seven  years  successively,  must 
be  overcome  by  proof  that  the  |)erson  was  living. 

In  2  Greenl.  on  Ev,,  §  278,  the  writer  uses  the  following 
language,  viz. :  "  Some  say  that  the  existence  of  a  person  being 
once  shown  he  is  presumed  to  continue  alive,  and  that  the 
burthen  of  proof  is  on  the  party  asserting  the  death.  This 
presumption  is  held  by  the  civilians  to  continue  for  a  hundred 
years.  It  is,  however,  conceived  that  the  period  of  contin- 
uance can  justly  be  applied  only  until  a  contiary  presumption 
is  raised  from  the  nature  of  the  subject.  It  would  surely  be 
unreasonable  to  presume  that  an  orange  proved  to  have  existed 
tresh  ten  years  ago,  is  still  sound,  a  contrary  presumption 
having  arisen  from  the  ascertained  average  duration  of  that 
fruit  in  a  sound  state.  But  however  this  may  be  as  a  mere 
presumption  of  law,  the  rule  is  now  settled  for  most  judicial 
purposes  that  the  presumption  of  life,  with  respect  to  persons 
of  whom  no  account  can  be  given,  ends  at  the  expiration  of 
seven  yeai-s  from  the  time  they  were  last  known  to  be  living, 
after  which  the  burthen  of  proof  is  devolved  on  the  party  as- 
serting the  life  of  the  individual  in  question." 

This  period  of  seven  years  is  the  time  fixed  by  stauue  when 
the  presumption  of  death  begins. 

In  Wambaugh  v.  Schenck,  1  Fenn.  229,  an  action  of  dower 
had  been  brought  and  issue  taken  on  the  death  of  the  hus- 
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band.  The  husband  left  the  country  about  seven  years  before, 
and  there  was  no  satisfactory  evidence  of  his  since  being  alive. 
The  demandant  relied  on  the  presumption  of  his  death  raised 
by  the  statute.  The  court  said  :  "  Proof  being  made  that  he 
has  absented  himself  from  the  state  for  seven  years,  the  statute 
attaching  on  that  fact  raises  the  presumption  of  his  death, 
which,  however,  may  be  rebutted  by  proof  of  his  having  been 
alive  within  the  seven  years." 

In  Smith  v.  Ex'rs  of  Smith,  1  Halst.  Ch.  484,  the  Chancellor 
said  :  "  The  words  of  the  statute  and  the  reason  of  the  thing 
require  that  unless  proof  be  made  that  the  person  absenting 
himself  has  been  heard  from,  the  presumption  of  his  death 
arises  at  the  expiration  of  seven  successive  years  of  absence. 
The  party  seeking  to  avoid  the  presumption  can  do  it  only  by 
showing  that  the  absent  person  was  alive  within  the  seven 
years." 

In  the  case  of  Mooers  v.  Bunker,  29  N.  H.  420,  431,  the 
court,  in  the  opinion  delivered,  said:  "The  first  thing  to  be 
proved  is  that  the  plaintiff  is  seized  of  the  share  he  claims  in 
the  real  estate.  If  his  name  be  John  Smith,  or  any  of  the 
common  and  frequently-recurring  names,  it  would  be  at  once 
apparent  that  to  prove  John  Smith  to  be  entitled  is  but  one 
step  to  prove  plaintiff's  title ;  the  next  step  is  to  prove  he  is 
the  same  person.  If  the  question  be  raised,  the  jury  is  not  at 
liberty  to  presume  that  a  person,  even  of  so  peculiar  a  name 
as  Timothy  Mooers,  is  the  same  person  as  the  man  of  the  same 
name  who  is  shown  to  be  entitled  to  the  estate." 

The  mere  fact  that  deeds  were  signed  in  California,  in  1874, 
by  a  person  named  Abraham  A.  Tuers,  or  using  that  name, 
does  not  prove  that  such  person  was  the  son  of  Abraham 
Tuers,  Sr.,  or  that  he  was  then  living,  or  that  he  signed  the 
deeds.  There  should  be  something  more  than  similarity  of 
name  to  overcome  the  presumption  of  death  raised  by  the 
statute.  Some  evidence  should  be  produced  that  the  person 
who  signed  the  deeds  was  the  same  person  who  had  an  inter- 
est in  the  lands  in  question,  beyond  the  mere  identity  of 
name.     The  identity  of  the  person  should  have  been  proved. 
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There  is  no  such  proof  in  this  case.  If  the  person  who  signed 
those  deeds  under  which  plaintiff  claims  was  Abraham  Tuers, 
the  younger,  who  started  for  California  in  1852,  would  it  not 
have  been  easy  to  prove  the  fact  ?  Many  of  his  relatives  and 
others  who  knew  him  in  New  Jersey  are  living,  who  could 
have  described  his  personal  appearance,  and  the  testimony  of 
the  subscribing  witnesses  or  of  the  notary  public  before  whom 
the  deeds  were  severally  acknowledged  might  have  been 
taken,  as  to  the  size,  weight  and  apparent  age  and  character- 
istics of  the  man  who  signed  them,  for  the  purpose  of  identi- 
fication. Evidence  might  also  have  been  taken  as  to  the 
handwriting  of  the  signature  of  the  grantor.  In  this  case 
there  is  no  evidence  of  handwriting  nor  of  personal  appear- 
ance or  characteristics  to  identify. 

At  the  time  of  the  partition  of  the  real  estate  of  Abram 
Tuers,  Sr.,  his  son,  Abraham  Tuers,  had  been  absent  from 
this  state  more  than  ten  years,  during  which  time  he  had  not 
been  heard  of,  nor  is  there  proof  in  this  cause  that  he  has  since 
been  seen  or  heard  from.  He  was  regarded  by  the  family  as 
dead,  and  his  widow  married  again.  The  only  claim  made 
by  plaintiff  to  show  that  he  is  living,  or  was  living  at  the  time 
of  the  execution  of  said  deeds,  is  the  production  of  the  deeds 
themselves,  signed  by  the  name  Abraham  A.  Tuers  and  Abra- 
ham Tuers,  respectively.  This  claim  is  of  no  avail  unless 
followed  by  evidence  to  show  that  the  person  who  executed 
the  deeds  is  the  Abraham  Tuers  who  started  for  California  in 
1852. 

There  being  an  absence  of  such  proof,  the  law  raises  the 
presumption  that  he  is  dead,  which  presumption  has  not  been 
overcome  by  evidence. 

The  rule  to  show  cause  is  made  absolute,  with  costs,  and 
verdict  entered  for  defendant. 
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JAMES  S.  MOTT  v.  NEW  YORK,  ONTARIO  AND  WESTERN 
RAILAVAY  COMPANY. 

John  Hopper  died  in  1819,  leaving  a  will  which  contained  the  follow- 
ing, viz.:  "Secondly.  I  give,  devise  and  bequeath  unto  my  three 
grandchildren,  namely,  Garrit  Hopper  Striker,  Ann  Striker  and 
Wyntie  [Winefred]  Mott,  wife  of  Jordan  Mott,  and  their  heirs  for- 
ever all  my  real  estate  wheresoever  and  howsoever  situated  in  the 
city  and  county  of  New  York,  and  in  the  county  of  Bergen,  in  the 
State  of  New  Jersey.  The  said  real  estate  so  devised  to  my  said  grand- 
children to  be  disposed  of  as  follows  by  my  executors  hereinafter 
named,  and  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor— that  is  to  say,  the  said  real  estate  shall  not  at  any 
time  hereafter  be  sold  or  alienated,  but  my  said  executors,  or  adminis- 
trators of  such  survivor,  shall,  from  time  to  time,  lease  or  rent  the  same 
on  such  terms  and  for  such  rent  as  they  may  deem  most  advantageous 
to  my  said  heirs ;  and  the  rents,  issues  and  profits  of  the  same  shall  be 
annually  paid  by  my  said  executors  and  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  to  my  said  heirs,  in  equal 
proportions ;  and  if  either  of  my  said  heirs,  or  their  children  lawfully 
begotten,  shall  choose  to  occupy  any  part  of  my  said  real  estate,  he,  she 
or  they  shall  have  a  preference  to  any  other  applicant,  on  paying  a 
reasonable  rent  for  the  same.  *  *  *  And  in  case  any  of  my 
said  heirs  and  devisees  shall  die  without  lawful  issue,  then,  and  in 
such  case,  my  will  is  that  the  share  of  the  one  so  dying  shall  be  , 
and  inure  to  the  sole  use,  benefit  and  behoof  of  my  said  grandchil- 
dren and  the  survivor  of  them  and  the  heirs  of  such  survivor  forever." 
All  the  grandchildren  are  dead,  as  also  are  the  executors  of  John 
Hopper.  °  Winefred  Mott  left  her  surviving  four  children,  of  whom 
James  S.  Mott,  the  father  of  the  plaintiff,  was  one.  James  S.  Mott  died 
intestate  after  the  death  of  his  mother,  leaving  plaintiff,  his  only  child 
him  surviving.  Winefred  Mott  left  a  will  in  which  she  devised  all  her 
real  estate  to  three  of  her  children,  not  including  her  son,  James  S.  Mott. 
Held,  that  Winefred  Mott  did  not  have  a  fee  in  any  part  of  the  lands 
of  which  John  Hopper  died  seized,  but  only  an  interest  for  life  m  the 
undivided  one-third  part,  and  that  she  did  not  have  a  devisable  inter- 
est in  the  property  in  question.  Aho  held,  that  upon  the  death  of  the 
grandchildren,  (the  active  duties  of  the  trust  having  ceased,)  James  S. 
Mott  a  son  of  Winefred,  under  the  will  of  John  Hopper,  took  in  fee 
the  undivided  one-fourth  of  one-third,  being  the  undivided  one-twelfth 
of  the  premises,  and  that  the  same  descended  to  the  plaintiff,  his  only 
child. 

Vol.  XVI.  1'^ 
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In  ejectment.     On  rule  to  show  cause. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Yax  Syckel,  Knapp  and  Parker. 

For  the  plaintiff,  Hamilton   Wallis. 

For  the  defendants,  James  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  suit  was  brought  by  James  S.  Mott 
against  the  New  York,  Ontario  and  "Western  Railway  Com- 
pany, to  recover  possession  of  the  equal  undivided  oiie-twelfth 
part  of  the  premises  described  in  the  declaration,  situated  in 
the  townships  of  Weehawken  and  Union,  in  the  county  of 
Hudson,  formerly  Bergen. 

A  verdict  was  rendered  for  the  plaintilf,  and  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  was  obtained  by 
the  defendants. 

In  the  year  1819,  one  John  Hopper  died  seized  and  pos- 
sessed of  the  premises  in  question.  His  will  bears  date  Sep- 
tember ,  1815,  and  in  1819  was  admitted  to  probate  in 
New  Y''ork,  where  he  resided  at  the  time  of  his  death.  An 
exemplified  copy  of  his  will  has  been  filed  and  recorded  in 
Hudson  county. 

The  decision  of  this  cause  depends  upon  the  construction 
of  said  will.  The  following  extracts  from  the  will  bear  on 
this  case,  viz. :  "  Secondly.  I  give,  devise  and  bequeath  unto 
my  three  grandchildren,  namely,  Garrit  Hopper  Striker,  Ann 
Striker  and  Wyntie  Mott,  wife  of  Jordan  Mott,  and  their 
heirs  forever,  all  my  real  estate  wheresoever  and  howsoever 
situated  in  the  city  and  county  of  New  York,  and  in  tlte 
county  of  Bergen,  in  the  State  of  New  Jersey.  The  said  real 
estate  so  devised  to  my  said  grandchildren  to  be  disposed  of 
as  follows  by  my  executors  hereinafter  named  and  the  survi- 
vor of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor— that  is  to  say,  the  said  real  estate  shall  not  at  any  time 
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hereafter  be  sold  or  alienated,  but  my  said  executors,  or  adruiu- 
istrators  of  such  survivor,  shall,  from  time  to  time,  lease  or 
rent  the  same  on  such  terms  and  for  such  rent  as  they  may 
deem  most  advantageous  to  ray  said  heirs;  and  the  rents, 
issues  and  profits  of  the  same  shall  be  annually  paid  by  my 
said  executors  and  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  to  my  said  heirs,  in  equal  pro- 
portions ;  and  if  either  of  my  said  heirs  or  their  children  law- 
fully begotten  shall  choose  to  occupy  any  part  of  my  said  real 
estate,  he,  she  or  they  shall  have  a  preference  to  any  other  ap- 
plicant, on  paying  a  reasonable  rent  for  the  same.  *  *  * 
And  in  case  any  of  my  said  heirs  and  devisees  shall  die 
without  lawful  issue,  then,  and  in  such  case,  my  will  is  that 
the  share  of  the  one  so  dying  shall  be  and  inure  to  the  sole 
use,  benefit  and  behoof  of  my  said  grandchildren  and  the  sur- 
vivor of  them  and  the  heirs  of  such  survivor  forever." 

All  the  grandchildren  named  in  the  will  died  before  the 
commencement  of  this  suit.  The  executors  of  John  Hopper 
had  previously  died  and  a  trustee  had  been  appointed. 

Wyntie  or  Winifred  Mott  left  her  surviving  four  children, 
one  of  whom  was  James  S.  Mott,  the  father  of  the  plaintiff. 
He  had  been  a  lunatic  for  twenty  years  before  his  death,  and 
in  the  year  1867  died  intestate,  leaving  him  surviving  the 
plaintiff,  his  only  child.  Xeither  the  plaintiff  nor  liis  father 
ever  made  conveyance  of  any  right  in  the  premises  in  contro- 
versy in  this  suit. 

The  defendants  contend  that  neither  plaintiff  nor  his  father 
ever  had  any  property  in  said  lands,  and  allege  that  TV^inefred 
Mott,  the  grandchild  of  John  Hopper,  and  the  grandmother 
of  plaintiff,  was  seized  of  an  estate  in  fee  simple  therein,  which 
she  could  legally  devise,  and  that  she  did  devise  her  undivided 
one-third  of  the  premises  to  her  other  three  children,  through 
whom  and  their  grantees  the  defendants  claim  such  one-third. 

Now,  if  Winefred  Mott  did  not  have  a  fee  in  said  lands — 
if  she  had  only  an  interest  for  life,  and  not  a  devisable  estate 
— her  will  had  no  effect  upon  the  right  of  her  son,  James  S. 
Mott ;  but  under  the  will  of  John  Hopper  he,  at  her  death, 
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became  seized  in  fee  of  the  one-fourth  of  said  undivided  one- 
third,  to  wit,  one-twelfth  thereof,  and  at  his  death  the  same 
descended  to  his  son,  the  plaintiff. 

Upon  examining  the  provisions  of  the  will  of  John  Hop- 
per stated  in  the  above  extracts  therefrom,  it  is  seen  that  it 
gave  to  the  executors  a  legal  estate  for  the  lives  of  the  res()ec- 
tive  grandchildren,  with  remainder,  as  to  each  share,  to  the 
issue  of  the  grandchild  in  fee. 

At  the  death  of  the  grandchildren  of  John  Hopper  the 
duties  of  the  trustee  ceased — his  interest  in  the  property  ended 
— and  the  devise  to  the  heirs  of  the  grandchildren  respectively 
took  effect  as  a  remainder. 

Such  is  the  construction  which  this  will  has  received  in  the 
Court  of  Appeals  of  the  State  of  New  York.  It  first  came 
before  that  court  in  the  year  1848,  in  the  ease  of  Brewster  v. 
Strikei',  2  Comst.  19.  An  action  of  ejectment  had  been 
brought  in  the  New  York  Common  Pleas  by  Brewster  againet 
Garrit  H.  Striker,  brother  of  "Wiuefred  Mott  and  one  of  the 
grandchildren  named  in  the  will  of  John  Hopper. 

The  lands  in  New  York  of  which  John  Hopper  died  seized 
had  been  divided  upon  partition  proceedings,  on  the  assump- 
tion that  the  grandchildren  named  in  his  will  were  tenants  in 
common  in  fee,  each  entitled  to  an  undivided  one-third. 
Brewster  had  obtained  judgment  and  execution  against  Striker, 
under  and  by  virtue  of  which  the  sheriff  sold  the  part  which 
had  been  set  off  to  Striker  in  severalty.  After  the  sale  and 
delivery  of  the  deed,  (Striker  remaining  on  the  premises,) 
ejectment  was  brought  by  Brewster,  the  purchaser,  to  obtain 
possession.  A  motion  to  non-suit  was  made,  on  the  ground 
that  no  estate  passed  to  Brewster  under  the  sheriff's  sale,  be- 
cause the  interest  of  Striker  in  the  land  was  only  equitable, 
and  the  executors  of  John  Hopper  had  an  estate  in  the  premi- 
ses in  trust  for  Striker  during  his  life. 

The  plaintiff  was  non-suited  by  the  Court  of  Common 
Pleas  and  the  cause  was  then  removed  to  the  Court  of  Appeals 
by  writ  of  error.  The  principal  question  involved  was  elabo- 
rately argued    by  able  counsel.      The  court  held   that   the 
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executors  of  John  Hopper  took  by  implication  the  legal  es- 
tate during  the  lives  of  his  grandchildren,  and  that  the  grand- 
children had  no  present  legal  interest  which  could  pass  by 
sale  under  judgment  and  execution. 

The  will  of  John  Hopper  again  came  before  the  Court  of 
Appeals  of  New  York  for  construction  in  1863,  in  the  case 
of  Striker  v.  Mott,  28  N.  Y.  82.  Ann  Striker,  one  of  the 
three  grandchildren  named,  had  died  without  issue,  and  her 
brother,  Garrit  H.  Striker,  in  partition,  claimed  the  undivided 
one-half  of  the  one-third  of  the  Hopper  lands,  which  he  sup- 
posed vested  in  himself  and  his  sister,  Winefred  Mott,  in  fee 
simple,  on  tiie  death  of  Ann  Striker.  The  court  held  that 
taking  the  will  of  John  Hopper  altogether,  the  estate  in  each 
third  part  of  the  land  was  limited  to  the  trustee  for  the  life 
of  the  grandchild  for  whose  benefit  that  one-third  was  devised, 
remainder  to  the  issue  of  that  grandchild,  if  he  or  she  should 
have  issue,  in  fee. 

In  Zabriskie  v.  Morris  and  Essex  R.  R.  Co.,  6  Stew.  Eq, 
22.  where  the  Cliaucellor  construes  the  will  of  John  Tonnele, 
deceased,  the  decision  of  the  Court  of  Appeals  of  New  York 
in  Brewster  v.  Striker  was  cited  and  approved. 

The  conclusion  is  that  Winefred  Mott  did  not  have  a  de- 
visable estiite  in  the  lands  in  question,  and  that  upon  the  death 
of  the  grandchildren  of  John  Hopper,  (the  active  duties  of 
the  trust  having  ceased,)  James  S.  Mott,  son  of  Winefred, 
under  the  will  of  John  Hopper,  took  in  fee  simple  the  undi- 
vided one-twelfth  part  of  the  lands,  which  one-twelfth  de- 
scended to  his  son,  the  plaintiff. 

The  plaintiff  is  entitled  to  recover  the  equal  undivided  one- 
twelfth  part  of  the  premises  in  controversy,  and  the  rule  to 
show  cause  is  discharged,  with  costs. 
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STATE,  ALFRED  M.  LIVINGSTON,  PROSECUTOK,  v.  KECTOR, 
WARDENS  AND  VESTRYMEN  OF  TRINITY  CHURCH.  IN 
TRENTON. 

1.  The  English  ecclesiastical  law  is  the  basis  of  tlie  law  regulating  the 
affairs  of  the  Episcopal  cluirch  in  this  country,  and  is  in  force  except 
so  far  as  it  has  been  modified  and  changed  by  statute  or  by  the  canons 
and  usages  of  the  church. 

2.  By  force  of  the  act  for  tlie  incorporation  of  religious  societies,  and  the 
supplements  thereto,  the  wardens  and  vestrymen  of  the  church  are  the 
trustees  of  the  church,  and  to  the  rector,  wardens  and  vestrymen  is 
committed  the  entire  control  over  the  temporalities  of  the  church,  in- 
cluding the  discretionary  authority  which,  by  the  English  ecclesiastical 
law,  was  exercised  by  the  Ordinary  and  by  the  church  wardens  in  the 
disposition  of  the  seats  and  pews  in  the  church,  and  the  by-laws  and 
regulations  adopted  by  the  vestry  on  tliat  subject  become  rules  for  th^ 
government  of  the  church  in  that  respect. 

3.  The  discretionary  power  of  the  Ordinary,  and  the  church  wardens  as 
his  representatives,  in  the  assignment  of  pews  in  the  church  is  a  fun- 
damental law  of  the  Englisii  church,  and  considered  indispensable  for 
the  maintenance  of  order  and  discipline  in  the  church,  and  the  renun- 
ciation of  such  an  authority  by  the  oflBcers  of  the  church  will  not  be  in 
ferred  from  any  plan  adopted  for  the  government  of  a  particular 
church,  unless  the  renunciation  be  expressed  in  words  of  unequivocal 
import. 

4.  Courts  of  law  will  interpose  to  control  the  proceedings  of  ecclesiastical 
bodies  where  a  right  of  property  is  involved,  but  with  respect  to  t-he 
spiritual  and  temporal  affairs  of  the  church,  not  affecting  the  civil 
rights  of  individuals  or  the  property  of  the  corporation,  the  ecclesias- 
tical courts  and  governing  bodies  of  the  religious  society  have  exclu- 
sive jurisdiction,  and  their  decisions  are  final. 

5.  The  rule  of  law  that  a  special  tribunal  having  judicial,  or  quasi  judi- 
cial, fuuctions  annexed  to  its  powers,  whose  power  to  act  in  a  par- 
ticular case  depends  upon  its  determination  of  certain  facts,  must  allow 
a  hearing  to  persons  whose  property  or  personal  rights  may  be  affected 
by  its  decision,  does  not  prevail  where  the  act  done  is  purely  discre- 
tionary. In  such  cases,  a  court  of  law  will  not  review  the  acts  or  reso- 
lutions of  such  a  body  by  its  writ  of  certiorari,  although  no  reasons  be 
assigned  for  the  act  done,  or  an  objectionable  reason  be  assigned.  In 
the  latter  case,  a  party  injured  will  be  left  to  his  redress  by  action. 

6.  By  the  canons  of  the  church  of  the  Diocese  of  New  Jersey,  the  right 
to  vote  at  parish  meetings  is  given  to  all  male  attendants  of  the 
church  who  are  either  communicants  not  under  repulsion,  or  are  the 
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holders  of  seats  in  tlie  parish  church,  or  where  tlie  seats  are  not  rented, 
who  have  contributed  to  the  support  of  the  church  in  the  way  ap- 
pointed in  that  parish.  The  prosecutor,  being  a  communicant  and  not 
under  rep'jlsion,  will,  as  such,  be  entitled  to  vote  at  parish  meetings, 
and  is  not  injured  in  that  respect  by  a  resolution  of  the  vestry  declin- 
ing' to  receive  any  further  contributions  from  him  for  parish  or  other 
purposes. 

On  certiorari. 

Argued  at  November  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Reed. 

For  the  plaintiff  in  certiorari,  G.  I).  W.  Vroom  and  H.  C. 
Pitney. 

Cordra,  F.  C.  Lowthorp,  Jr.,  and  /.  H.  Stewart. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  object  of  this  writ  is  to  obtain  the  vaca- 
tion, by  a  judicial  judgment  of  this  court,  of  the  following 
preamble  and  resolution,  adopted  on  the  13th  of  April,  1882, 
by  the  trustees  and  vestrymen  of  Trinity  Church,  in  Trenton  : 

"  Whereas,  It  is  known  to  this  vestry  that  Alfred  M.  Liv- 
ingston, a  member  of  Trinity  parish,  has,  for  a  long  time  in 
th«  past,  been  and  still  is  adverse  and  detrimental  to  the  pros- 
perity of  the.  parish ;  and  whereas,  he  has  very  recently  been 
guilty  of  using  false,  malicious  and  slanderous  language  to 
and  of  the  rector;  therefore,  be  it  resolved,  and  it  is  by  the 
unanimous  vote  of  the  wardens  and  vestrymen  of  Trmity 
Episcopal  Church,  Trenton,  N.  J., 

-Resolved,  That  the  name  of  Alfred  M.  Livingston  be  re- 
moved from  the  diagram  of  tins  church,  and  that  the  said 
Alfred  M.  Livingston  be  notified  that  the  vestry  has  removed 
his  name  from  the  diagram  of  sittings  in  the  church,  and  has 
assigned  the  pew  heretofore  occupied  by  him  to  other  persons, 
and  decline  to  receive  any  further  contributions  from  him  for 
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parish  or  other  purposes;  that  this  resolution  of  the  vestry  be 
entered  at  large  in  the  minutes,  and  a  duly  attestetl  copy  be 
sent  him  by  the  .secretary." 

The  pew  occupied  by  the  prosecutor  is  |)e\v  No.  13. 

In  the  decision  of  the  legal  questions  presented  by  this  writ, 
we  must  exclude  consideration  of  the  matters  contained  in  the 
preamble  which  precedes  the  resolution.  A  writ  of  certiorari 
will  not  lie  to  revise  or  correi't  erroneous  opinions,  iiowever 
hurtful  they  may  l)e  to  individuals  against  whom  they  are 
expressed.  The  court,  under  such  a  writ,  can  only  review 
some  order,  judgment  or  determinalion  affecting  the  rights  of 
the  prosecutor.  Stale  v.  Medical  Society^  9  Vroom  377.  If 
the  words  uttered  or  written  W  defamatory,  in  a  legal  sense, 
\\n(\  actionable,  redress  in  the  civil  courts  mn-t  K..  >^ught  in 
another  form  of  proceeiling. 

The  injury  whereon  the  prosecutor  founds  iiis  right  to  the 
use  of  this  writ  is,  that  he  was  by  the  resolution  unlawfully 
<leprive<l  of  a  rijlit  tn  tlic  \m\\  ho  had  previouslv  occupie<l  in 
the  churcli 

In  Enghiiul,  bcluro  the  Kcturmaliun,  the  iKxly  of  the  church 
was  common  to  all  parishioners.  After  the  Reformation,  a 
practice  arose  to  assign  particular  .sejits  to  individuals.  This 
assignment  of  .seats  was  made  by  the  Ordinary,  by  a  faculty 
Avhich  was  a  mere  license,  and  was  j>ersonaI  to  the  licensoo  : 
and  all  disj>utes  concerning  it  were  <letermine<l  in  the  spiriiiial 
courts,  1  Zdb.  329,  note  to  Preji.  Cli.  v.  AndntJi ;  1  J5um'* 
JEcc.  L.  358,  "ChurcJi"  VIL;  Bouv.  Law  Die,  tit.  "Faculty:' 
Every  parishioner  has  a  right  to  a  seat  in  the  parish  church 
but  not  to  a  |>ew.  Ju  re  Cathrtdral  Church,  8  L.  T.  [N.  S.) 
861. 

The  disposal  of  seats  in  the  nave  of  the  church  ap|>ertaineth 
of  common  right  to  the  bishop  of  the  diocese,  "so  that  he 
may  place  and  displace  whomsoever  he  pleaseth,"  (1  Burnet 
Ecc.  L.  359  ;  Com.  Dig.,  tit.  '' Eglisc,''  O  3  ;  Boothby  v.  Baihi, 
Hob.  GO/i  nnd    flio  onloriiior   (liorcdf  i-;  ;i  ni:iff<r  nuToU'  spirit- 
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ual.     Coi-ven's  case,  12   Co.  10-5;    Hook's   Church  Die,  tit. 
*'  Peivs:' 

The  discretionary  power  of  ordering  the  seats  in  the  church 
which,  by  the  common  law,  was  vested  in  the  Ordinary,  by 
custom  was  exercised  by  the  church  wardens,  who  were  the 
representatives  of  tiie  Ordinary  in  that  respect,  and  whose  as- 
signment of  seats  was  presumed  to  have  been  made  with  the 
approbation  and  consent  of  the  Ordinary.  1  Burn's  Ecc.  L. 
359;  2  Bac.  Abr.  242,  ''Church  mtrden''  11. ;  Wood's  Inst. 
88,  90.  Consequently,  it  has  become  the  settled  law  of  the 
English  courts  that  church  wardens  have  a  discretionary 
power  to  ajipropriate  the  pews  in  the  church,  subject  only  to 
the  control  of  the  Ordinary.  Reynolds  v.  MonJcton,  2  M.  & 
R.  384;  In  re  Cdhedral  Church,  8  L.  T.  {N.  S.)  861. 

Courts  of  law  will  interpose  to  control  the  proceedings  of 
ecclesiastical  bodies  when  a  right  to  property  is  involved,  but 
in  no  other  instances.  A  court  of  law  will  inquire  into  the 
regularity  of  the  election  of  trustees  of  a  religious  corporation, 
to  whom  the  proi)erty  of  the  corporation  is  committed,  and 
will  determine  the  qualifications  of  the  voters  who  are  al- 
lowed to  vote  at  such  an  election.  State  v.  Crowell,  4  Halst. 
390.  It  will  also,  when  the  right  to  property  is  in  issue,  in- 
stitute an  inquiry  into  the  doctrines  and  opinions  of  a  religious 
society,  as  facts  upon  which  the  ownership  of  property  may 
depend.  Hendriclcson  v.  Decoiv,  Saxt.  577.  But  with  respect 
to  spiritual  matters  and  the  administration  of  the  s])iritual  and 
temporal  affairs  of  the  church  not  affecting  the  civil  rights  of 
individuals  or  the  property  of  the  corporation,  the  ecclesias- 
tical courts  and  governing  bodies  of  the  religious  society  have 
exclusive  jurisdiction,  and  their  decisions  are  final.  Den  v. 
Bolton,  7  Halst.  206;  Den  v.  Pilling,  4  Zab.  653;  Van 
Houten  v.  First  Reformed  Church,  2  C  E.  Green  126,  132. 
A  court  of  law  will' not  interfere  with  the  rules  of  a  voluntary 
religious  society  adopted  for  the  regulation  of  its  own  affairs, 
unless  to  protect  some  civil  right  which  is  infringed  by  their 
operation.  Forbes  v.  Eden,  L.  R.,  1  Sc.  &  Div.  App.  568. 
See,  also.  Chase  v.  Cheeney,  10  Am.  L.  Reg.  {N.  S.)  295,  and 
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notcjt;  Petty  v.  Tnoker,  21  A'.  Y.  267;  People  v  '7.,-,>..  r. 
7?r.  CA(f/r/i,  5a  N.  Y.  103. 

All  individual  rijjht  to  tlie  <x;oii|)ation  of  a  particular  |)e\v 
will  not  arise  from  an  mx'upation  of  it  forever  so  long  a  time. 
Iio>lhhi/  V.  Bdif}/,  Iloh.  r,f>  ;  Wnoifn  Innt.  90;  Slicks  v.  Boothy 
1  7'.  li.  428.  The  rijjiit  can  Iw  af«|uire«l  only  by  a  faculty, 
which  is  personal  to  tlu*  graiitw,  and  (-annol  of  iLs«'lf  l)e  pivcii 
a  transmi.s.«sil)lc  or  lu'ritahle  quality,  Stockn  v.  Booth,  1  T.  li. 
428;  C/z/Tor  v.  U'icXj*,  1  /^  t(-  AU.  498  ;  or  by  prescription, 
which  will  not  arise  fronj  a  possession,  however  long,  unless 
it  l)e  ann«'xe<l  to  a  house,  and  it  aNo  U'  shown  that  the  i-  v 
was  repairt><l  by  ihedainmnt  and  those  under  whom  he  chtin - 
for  the  prescriptive  jx^ritxl,  Ilook'n  Church  Die.,  til.  '*  Prw»  ;  '' 
HW/'j*  IuMt.  90;  or  by  a  grant  which,  cre:»ting  an  in(X>r|)or»*al 
interest  in  lau<ls,  must  Ih>  in  writing  and  under  seal  ;  or  by  a 
letting  tor  a  limitetl  j)eri<Ml  by  the  pro|)cr  authorities  of  the 
chun*h.  And  it  is  only  a  legal  right  of  |H>vS4'ssion  acquireil 
bv  some  one  of  th'  -  '    hIs  that  can  Ix^  made  the  founda- 

tion of  legsU  proce-  _  r  its  protectitin  in  a  court  of  law  ; 
otherwise,  the  disturbamv  of  the  possession  is  a  matter  of 
eoclesiastit-al  ci>gni/in«v  only.  1  Chit.  Gni.  Prtic.  209  ;  ('<<■:>. 
f)ig.,  tit.  "  Ef/list',''  a  3  ;  3  /»>«/.  202  ;  Stock*  v.  Booth,  nnpra  ; 
Mamcaring  v.  (ri/^j*.  A  /;.  A-  AUl  35G  ;  1  ChU.  Bum's  Jwd. 
G29,  G33,  ••  (  hurch  Hook's  Chwch  Die.,  tU.  "  Pom," 

The  English  ^'<^  k-  a-ti'  al  law  forms  the  basis  of  the  law 
regulating  the  atTaii>  of  the  Epis«tipal  church  in  this  country, 
anil  is  in  force  extx'pt  s<i  far  as  it  has  been  modifietl  and 
changcti    by  statute  anil    by   t!  •*   of  tlie 

church.      VvJ/HcA  v.  Mrnzies,   I    1  F.^nr  ot 

tfw  Church  14,  30,  34,  64. 

In  an  act  passed  February  29th,  1826,  as  a  supplement  to 
the  ai't  for  the  incorjxiration  of  religious  societies  of  June 
12th.  1797,  (Pat.  412,)  it  was  recitetl  in  the  preamble  that, 
aivonling  to  the  constitution,  usages  and  customs  of  the  Prot- 
estant Epis<'opal  Church,  the  wanh  ns  and  vestrk'  of  • 
church,  for  the  time  being,  have  the  management  of  the  - 
poralities  of  the  said  church,  and  that  great  inconvenience  had 
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been  experienced  by  the  temporalities  being  thereby  [by  the 
act  of  1797]  in  trustees  other  than  those  who,  by  the  consti- 
tution, usages  and  customs  of  the  said  church,  shouUl  be  in- 
vested with  the  said  temporalities;  and  by  the  first  section  it 
was  enacted  that  the  wardens  and  vestry,  for  the  time  being, 
of  every  Protestant  Episcopal  Church  not  specially  incor- 
porated, should  be  trustees  of  the  same,  and  a  body  corporate 
and  politic  in  law  by  such  name  as  they  should  a&sume.  Harr. 
Com.  183. 

On  the  17th  of  February,  1829,  another  act  was  passed 
which,  in  the  third  section,  made  the  rector,  wardens  and  ves- 
trymen a  body  corporate  and  politic.  Hnrr.  Com.  220.  By 
section  4  of  the  act  of  1829,  it  was  enacted  that  the  rector, 
wardens  and  vestrymen  and  their  successors,  or  a  majority  of 
them,  may  make  such  rules,  by-laws  and  ordinances,  and  do 
everything  needful  and  requisite  for  the  good  government  and 
support  of  the  churcli  not  inconsistent  with  the  constitution 
and  laws  of  this  state  or  of  the  United  States.  The  three 
sections  referred  to  were  re-enacted  in  the  revision  of  1875  as 
sections.  27,  31  and  32.  liev.,  p.  962.  By  force  of  this  legis- 
lation, the  wardens  and  vestrymen  become  trustees  of  the 
church,  and  to  the  rector,  wardens  and  vestrymen  is  commit- 
ted the  entire  ajntrol  over  the  temporalities  of  the  church,  in- 
cluding the  discretionary  authority  which,  by  the  English 
ecclesiastical  law,  was  exercised  by  the  Ordinary,  and  by  the 
church  wardens  as  his  representatives,  in  the  disposition  of 
the  seats  and  pews  in  the  church. 

Trinity  Church,  in  Trenton,  was,  by  a  certificate  filed  May 
11th,  1859,  incorporated  under  the  corporate  name  of  ''The 
Rector,  Wardens  and  Vestrymen  of  Trinity  Church,  in  Tren- 
ton." 

In  April,  1870,  what  is  called  the  "Free  Church  Plan" 
was  proposed.  It  was  approved  at  a  parish  meeting  held  on 
the  18th  of  April,  1870,  and  was  adopted  by  the  vestry  April 
21st,  1870.  The  principal  feature  in  this  plan  is  expressed 
as  follows : 

"  That  pews  shall  be  appropriated  to  all  regular  attendants 
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upou  the  services  of  the  church  for  the  Sunday  morning  ser- 
vice, leaving  them,  as  at  present,  free  and  open  on  all  other 
occasions  of  public  worship.  The  pews  to  be  appropriated 
without  reference  to  what  is  given  for  the  support  of  the 
church,  but  no  right  of  proprietorship  to  be  conferred;  the 
pews  to  be  appropriated  by  the  wardens  to  the  pew-holders,  as 
at  present  occupied,  except  where  changes  are  desired,  and 
then  in  such  manner  as  not  to  interfere  with  the  present  occu- 
pant or  occupants  without  his,  her  or  their  consent." 

On  the  4th  of  April,  1876,  the  following  by-law  was 
adopted  by  the  vestry  : 

"The  wardens  shall  have  power  to  assign  pews  or  sittings, 
in  conformity  with  the  free  church  plan  as  adopted  by  the  con- 
gregation of  this  parish  on  Easter  Monday,  April  18th,  a.  d. 
1870,  and  shall  keep  a  register  of  the  pews  or  sittings  as- 
signed :  they  shall  cause  a  proper  diagram  of  the  pews,  with 
the  name  of  the  occupant  to  whom  any  pew  or  portion  thereof 
has  been  assigned,  to  be  at  all  times  exhibited  in  the  vestibule 
of  the  church."     AH.  T7.,  §  1. 

On  the  2d  of  October,  1877,  the  vestry  adopted  the  follow- 
ing resolution : 

"  Resolved,  That  hereafter  all  arrangements  and  communi- 
cations as  to  the  occupation  of  church  pews  or  sittings,  shall 
be  made  by  and  between  the  wardens  and  the  applicants  or 
occupants  of  such  pews,  except  where  the  wardens  directly  re- 
quest the  aid  of  the  vestrymen  or  other  persons  and  authorize 
them  to  act." 

The  adoption  by  the  vestry  of  the  free  church  plan,  in 
April,  1870,  the  by-law  of  January,  1876,  and  the  resolution 
of  October,  1877,  were  acts  within  the  power  of  the  vestry, 
under  the  authority  conferred  by  section  4  of  the  act  of  1829, 
and  they  became  rules  for  the  government  of  the  church  in 
that  respect.  How  far  these  official  acts  of  the  vestry  affected 
its  power  to  dispose  of  the  pew  in  question  by  the  resolution 
of  April  13th,  1882,  was  the  principal  subject  of  the  discus- 
sion by  counsel. 

Alfred  S.  Livingston,  the  father  of  the  prosecutor,  died  in 
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February,  1875.  He  was  one  of  the  corporators  in  the  or- 
o-anization  of  the  church,  and  had  contributed  liberally  for  its 
support.  He  was  a  communicant,  and  for  many  years  a  ves- 
tryman, and  he  joined  in  the  proposal  and  adoption  of  the 
free  church  plan.  He  occupied,  with  his  family,  pews  11  and 
13  until  his  death.  The  method  by  which  pews  were  origi- 
nally assigned  was  by  an  auction  sale,  in  which  the  choice  of 
pews  was  given  to  the  highest  bidder.  Mr.  Livingston,  the 
father,  gave  $25  each  for  the  privilege  of  a  choice,  and  selected 
these  two  pews  and  paid  the  annual  rent  for  them.  After  his 
death  pew  No.  11  was  given  up,  and  the  prosecutor  and  the 
widow  of  the  deceased  continued  to  occupy  the  pew  in  ques- 
tion. It  is  manifest  that  the  prosecutor's  father  had  no  alien- 
able or  transmissible  interest  in  the  pew;  for  the  right  to  a 
pew,  which  will  be  transmitted  to  an  heir,  is  an  interest  in 
land,  within  the  statute  of  frauds,  and  is  also  subject  to  that 
inflexible  rule  of  the  common  law  that  an  interest  in  lauds 
lying  in  grant  can  only  be  created  by  a  deed  under  seal. 
First  Church  V.  Bigelow,  16  Wend.  28;  Bryant  v.  Whistler, 
8  B.&  C.  288 ;  Pnce  v.  Lyon,  14  Conn.  279.  He  never  had 
at  most  more  than  a  leasehold  interest  in  the  pew  for  the  term 
for  which  pews  were  usually  rented  at  the  annual  letting. 

If  there  be  any  efficacy  whatever  in  the  contention  of  the 
prosecutor,  it  must  be  derived  from  the  plan  of  1870.  In 
that  plan  it  is  directed  that  the  pews  be  appropriated  by  the 
wardens  to  the  pew-holders  "as  at  present  occupied,"  except 
where  changes  are  desired,  and  that  when  changes  are  made 
they  shall  be  made  "in  such  a  manner  as  not  to  mterfere 
with  the  present  occupant  or  occupants,  without  his  or  their 
consent."  The  whole  case  rests  upon  the  legal  effect  of  these 
words  in  the  plan  of  1870.  Keeping  in  mind  that  by  the 
English  ecclesiastical  law  the  power  of  the  Ordinary  and  of 
the  church  wardens,  in  the  assignment  of  pews  in  a  dmrch, 
was  discretionary-absolutely  and  unqualifiedly-and  that 
possession  gave  the  occupant  of  a  pew  no  legal  right  which  he 
could  interpose  against  the  discretion  of  the  offices  of  the 
church,  we  think  it  is  clear  that  the  language  quoted  will  give 
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no  support  to  the  contention  of  the  prosecutor.  The  discre- 
tionary power  of  the  Ordinary  and  his  representatives  in  this 
matter  was  a  fundamental  law  of  the  English  church,  consid- 
ered to  be  indispensable  for  the  preservation  of  order  and  the 
maintenance  of  discipline  in  the  church.  A  renunciation  of 
such  an  essential  authority  in  the  officers  of  the  church  will 
not  be  inferred  from  any  scheme  adopted  for  the  government 
of  a  particular  church,  unless  the  renunciation  be  expressed  in 
words  of  unequivocal  import.  The  language  of  the  plan  of 
1870  will  not  bear  that  construction.  In  terms  it  applied 
only  to  the  present  occupants  of  pews  as  the  pews  were  occu- 
pied when  the  plan  was  adopted.  It  was  not  designed  to 
create  a  pre-emption  in  favor  of  occupants  of  pews  in  the 
future  in  perpetuo,  and  thus  in  effect  deprive  the  officers  of 
the  church,  in  a  considerable  degree,  of  their  discretionary 
powers  over  the  pews  in  the  church.  At  the  utmost,  this  part 
of  the  plan  of  1870  was  merely  a  license  analogous  tea  faculty 
granted  by  the  Ordinary  at  common  law,  and  if  not  revocable, 
was  personal  to  the  licensee. 

AVe  think  the  vestry  had  the  power,  under  the  ecclesiastical 
law  and  the  usages  and  regulations  of  the  church,  to  take  the 
action  which  is  expressed  in  the  resolution  under  review,  and 
there  the  jurisdiction  of  this  court  ends. 

But  it  is  contended  that  the  vestry  should  have  given  the 
prosecutor  a  hearing  before  they  adopted  this  resolution,  and 
that  in  this  respect  that  body  violated  the  fundamental  rule 
of  law  that  an  opportunity  to  be  heard  must  be  afforded  be- 
fore any  decision  is  made  affecting  a  party's  rights.  The  prin- 
ciple is  undoubtedly  established  that  a  special  tribunal  having 
judicial,  or  quasi  judicial,  functions  annexed  to  its  powers, 
whose  power  to  act  in  a  particular  case  depends  upon  its 
determination,  one  way  or  the  other,  of  certain  facts,  must 
allow  a  hearing  to  persons  whose  property  or  personal  rights 
may  be  affected  by  its  decision.  But  this  principle  does  not 
prevail  where  the  act  done  is  purely  discretionary.  Conse- 
quently, it  is  the  settled  law  that  a  writ  of  certiorari  will  not 
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He  in  a  matter  wholly  discfetionary.     Stew.  Dig.  118,  "  Cer- 
tiorari"  I. 

Waiving  the  question  whether  this  court  can,  by  its  writ  of 
certiorari,  review  the  regularity  of  the  proceedings  of  an  eccle- 
siastical body  in  a  matter  relating  to  the  spiritual  or  temporal 
affairs  of  a  church,  {Chase  v.  Cheeny,  supra;  People  v.  G.  U. 
E.  Church,  53  N.  Y.  105;  Bouldin  v.  Alexander,  15  Wall. 
131,)  it  is  clear  that  the  prosecutor  cannot  invoke  the  princi- 
ple above  mentioned  in  this  case.  As  we  have  seen,  the  con- 
trol of  church  officials  over  the  pews  of  a  church  is  entirely 
discretionary.  In  the  absence  of  a  contract  with  the  prose- 
cutor for  the  occupation  of  this  pew,  the  vestry  was  not  legally 
bound  to  find  or  assign  any  reason  for  depriving  him  of  the 
occupation  of  it.  The  power  of  the  vestry  to  do  with  the 
pew  whatever  they  saw  fit  by  way  of  assignment  of  it,  was 
not  dependent  upon  any  state  of  facts  beyond  their  own  will. 
Stet  pro  ratione  voluntas.  Wiiere  the  power  of  removing  an 
officer  is  discretionary,  it  may  be  exercised  without  notice  or  a 
hearing.  1  Dill,  on  3£un.  Corp.,  §  188 ;  Rex  v.  Mayor,  &c., 
1  Lev.  291 ;  Rex  v.  Coventry,  1  Ld.  Raym.  391 ;  Ex  parte 
Hennen,  13  Pet.  230.  For  instance,  a  clergyman  may,  by 
the  canons  of  the  church,  repel  a  church  member  from  the 
communion  ;  the  vestry  or  consistory,  at  the  periodical  letting 
of  pews,  make  changes  in  the  assignment  of  them  to  suit  what 
they  deem  to  be  for  the  advantage  of  the  church.  If  these 
acts  can  only  be  done  for  a  reason,  and  after  a  hearing,  and 
are  subject  to  review  by  writ  of  certiorari,  great  confusion 
would  be  introduced  into  the  affairs  of  ecclesiastical  bodies. 
If  the  court,  by  its  writ  of  certiorari,  may  require  a  hearing 
to  be  given  and  reasons  to  be  adjudged,  it  may  also  be  called 
upon  to  adjudge  upon  the  sufficiency  of  the  reasons  assigned. 
In  all  religious  societies  there  are  ecclesiastical  courts,  and  if 
injustice  be  done  in  these  matters  redress  must  be  sought  in 
those  tribunals,  under  the  rules  adopted  by  the  church  for  its 
government  or  that  of  its  members.  The  farthest  a  court  of 
law  can  go  in  matters  of  this  kind  is  to  the  question  of  power 
— jurisdiction. 
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It  is  true  that  the  vestry  did,  in  the  preamble  to  the  reso- 
lution, assign  a  reason  for  the  action  in  language  calculated 
to  give  offence.  But  they  had  the  power  to  do  the  act  by  a 
simple  resolution,  or  by  concerted  action  without  a  resolution 
and  without  a  reason ;  and  we  cannot  set  aside  their  action 
because  the  vestry  assigned  a  reason  for  it  expressed  in  a  man- 
ner which  we  may  disapprove.  A  judgment  of  reversal  on 
that  ground  would  be  a  nugatory  act.  It  would  neither  re- 
store the  prosecutor  to  his  seat  in  the  pew,  nor  restrain  the 
vestry  from  assigning  it  to  another.  The  vestry  could  again 
do  tlie  act  they  sought  to  accomplish  by  this  resolution,  with- 
out observing  any  formality. 

The  prosecutor  also  objects  to  another  part  of  this  resolu- 
tion— that  wherein  the  vestry  resolves  to  decline  to  receive 
any  further  contributions  from  him  for  parish  or  other  pur- 
poses. He  asks  a  reversal  on  this  ground,  for  the  reason  that 
by  this  resolution  he  may  be  deprived  of  his  right  of  voting 
at  parish  elections.  In  fact,  neither  the  resolution  nor  the 
execution  of  it  will  produce  such  an  effect.  By  the  canons  of 
the  church  in  this  diocese,  the  right  to  vote  at  parish  meetings 
is  given  to  all  male  attendants  of  the  church  who  are  either 
communicants  not  under  repulsion,  or  are  the  holders  of  seats 
in  the  parish  churdi,  or,  where  the  seats  are  not  rented,  who 
have  contributed  to  the  support-of  the  church  in  the  way  ap- 
pointed in  that  parish.  Cwions  of  the  Diocese  of  New  Jersey, 
title  II.,  canon  II.  The  prosecutor  is  a  communicant  of  the 
church,  and  is  not  under  repulsion.  As  such,  he  will  be  en- 
titled to  vote  at  parish  meetings,  and  be  eligible  to  office  in 
the  church,  notwithstanding  this  resolution  may  be  carried 
into  execution. 

It  is,  moreover,  observed  that  the  resolution  is  simply 
declaratory  of  an  intent,  on  the  part  of  the  vestry,  not  to  re- 
ceive the  prosecutor's  contributions;  and  it  may  fairly  be  pre- 
sumed that  if  his  qualification  to  vote  depended  on  the  fact  of 
his  contributing  to  the  support  of  the  church,  he  would  not  be 
disqualified  if  his  contributions  offered  were  wrongfully  re- 
jected by  those  in  authority.  At  all  events,  the  injury  to  tlie 
proi^ecutor  in  that  respect  is  only  apprehended  and  contingent. 
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Ou  an  appeal  to  the  civil  courts  by  a  minister  of  the  Scotch 
Episcopal  Church,  alleging  that  alterations  had  been  made  by 
the  general  synod  in  th<;  canons  of  the  church,  inconsistent 
Avith  its  constitution  and  practice,  which  the  appellant  could 
not  conscientiously  obey,  and  in  consequence  thereof  he  might 
be  liable  to  degradation  from  his  office  as  minister,  and  thereby 
be  deprived  of  its  temporal  advantages,  the  court  held  that  it 
might  refuse  to  consider  whether  the  synod  had  the  power  to 
make  the  canons  in  question,  no  civil  injury  having  in  fact 
arisen.  Forbes  v.  Eden,  L.  R.,  1  Se.  &  Div.  App.  568,  575, 
576,  582,  589.  For  the  same  reason  the  Court  of  Appeals  of 
New  York  refused  a  mandamus  to  restore  the  relator,  who  had 
been  expelled  from  the  congregation — but  not,  in  fact,  excluded 
from  the  church — by  a  resolution  adopted  in  his  absence,  and 
without  notice,  the  court  holding  that  the  resolution,  if  in- 
valid, was  nugatory,  and  would  be  no  obstacle  to  redress  for  a 
civil  injury  whenever  a  civil  injury  should  be  sustained. 
People  V.  Germ.  U.  Ev.  Church,  53  N.  Y.  103,  110. 

For  the  reasons  above  stated,  the  writ  of  certiorari  should 
be  dismissed. 


WILLIAM  W.  CAMPBELL  v.  BOAED  OF  PHARMACY  QF 

NEW  .JERSEY. 

L  The  District  Courts,  in  virtue  of  the  act  by  which  tliey  are  constituted, 
liave  jurisdiction  of  actions  for  penalties  arising  under  the  second  sec- 
tion of  "  An  act  to  regulate  the  practice  of  pharmacy."     Rev.,  p.  816. 

2.  The  second  section  of  the  act  above  mentioned  is  not  in  contravention 
of  article  IV.,  section  7,  paragraph  4,  of  the  amended  constitution, 
although  it  provides  that  the  penalty  incurred  shall  be  sued  for  and 
recovered  by  the  board  of  pharmacy  "  in  the  same  manner  provided 
by  the  statutes  of  this  state  for  the  recovery  of  penalties  in  other  qui 
lam  actions." 

3.  An  act  of  the  legislature  creating  a  penalty  which,  in  its  enacting 
clause,  defines  the  offence  and  prescribes  the  penalty,  and  is  therefore 
a  complete  and  perfect  act  of  legislation  in  itself,  is  not  unconstitu- 
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tional,  though  it  may  provide  for  actions,  or  the  means  of  carrying  it^ 
provisions  into  effect,  by  a  reference  to  a  course  of  procedure  estab- 
lished bv  other  acts  of  the  legislature. 


Ou  certiorari  to  the  District  Court  of  Jersey  City. 

Argued  at  February  Term,  1883,  before  Ju^itices  Depue, 
ScuDDER  and  Reed. 

For  the  plaintiff  iu  cniiorari,  E.  D.  &   W.  B.  GiUmore. 

Contra,  Theodore  Ihjfrson. 

The  opinion  of  the  court  was  deliverea  by 

Depue,  J.  The  second  section  of  "  An  act  to  regulate  the 
practice  of  pharmacy  "  provides  that  "  any  person  not  being 
or  having  iu  his  employ  a  registered  pharmacist,  who  shall 
*  *  *  keep  a  pharmacy  or  store  for  retailing  or  com- 
pounding medicines,  *  *  *  shall,  for  each  and  every  such 
offence,  be  liable  to  a  penalty  of  $50,  such  penalty  to  be  sued 
for  and  recovered  by  the  board  of  pharmacy  *  *  *  Jn 
the  same  maimer  provided  by  the  statutes  of  this  state  for  the 
recovery  of  penalties  in  other  qui  tain  actions."     Rev.,  p.  816. 

The  plaintiff  in  certiorari  was  sued  in  the  District  Court  of 
Jersey  City  for  a  penalty  under  this  section,  and  judgment 
was  recovered  against  him. 

The  reasons  relied  on  for  reversal  are,  that  this  section  of 
the  act  is  unconstitutional,  and  that  the  District  Courts  have 
not  jurisdiction  of  actions  of  this  sort. 

It  is  insisted  that  this  section  contravenes  that  constitu- 
tional provision  which  declares  that '"uo  act  shall  be  passed 
which  shall  provide  that  any  existing  law  or  any  part  thereof 
shall  be  made  or  deemed  a  part  of  the  act,  or  which  shall 
enact  that  any  existing  law  or  any  part  thereof  shall  be  appli- 
cable except  by  inserting  it  in  such  act."  Amend.  Const.,  art. 
IV.,  §  7,  "^  4.  ^ 

The  feature  in  this  section  which  is  supposed  to  be  in  viola- 
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tion  of  this  intenUct  is,  that  in  the  last  paragraph  it  is  enacted 
that  the  penalty  shall  be  sued  for  and  recovered  in  the  man- 
ner provided  by  the  statutes  of  this  state  for  the  recovery  of 
penalties  in  other  qui  tarn  actions. 

An  action  for  a  penalty  is  a  civil  action,  as  much  so  as 
an  action  for  money  had  and  received.  Atclieson  v.  Everitt, 
Cowp.  382 ;  Clark  v.  Collins,  3  Green  473 ;  Brophy  v.  Perth 
Amboy,  15  Vroom  217.  By  section  6  of  the  District  Court 
act,  jurisdiction  is  granted  to  District  Courts  over  every  suit 
of  a  civil  nature  at  law,  when  the  debt,  balance  or  other  mat- 
ter in  dispute  does  not  exceed  the  sum  or  value  of  $200  ;  and 
section  10  declares  specifically  that  every  suit  for  any  sum  of 
money  or  penalty  not  exceeding  $200,  to  be  sued  for  and  re- 
covered, by  virtue  of  any  law  of  this  state,  in  any  court  of 
record,  or  in  any  court  having  cognizance  thereof,  shall  be 
cognizable  in  the  District  Courts.  Eev.,  p.  1302.  The  part 
of  this  section  which  is  thought  to  bring  it  within  the  consti- 
tutional prohibition  was  not  necessary  to  give  the  District 
Court  jurisdiction  of  this  suit.  The  section  provides  that  any 
person  doing  the  designated  acts  shall  be  liable  to  a  penalty 
of  a  certain  sum,  to  be  sued  for  and  recovered  by  tiie  board 
of  pharmacy.  In  these  enacting  words  is  contained  every- 
thing that  is  necessary  to  an  action  by  the  board  for  the  pen- 
alty specified.  In  a  certain  event,  an  obligation  is  created  to 
pay  to  the  board  a  certain  sum  of  money ;  and  whenever  the 
penalty  is  incurred  the  board  may  sue  for  it,  in  an  appropriate 
form  of  action,  and  in  any  court  of  competent  jurisdiction, 
without  any  words  expressly  giving  an  action.  Debt  lies  for 
the  penalty  of  a  by-law,  though  it  be  not  said  by  what  action 
it  shall  be  recovered.  Com.  Dig.,  tit.  "  Debt,"  A  8.  Where  a 
certain  penalty  is  given  by  a  statute,  the  person  to  whom  it  is 
given  shall  have  debt  for  it  by  construction  of  law.  Presi- 
dent, &c.,  of  Physiaians  v.  Salmon,  1  Ld.  Raym.  682.  "  When- 
ever an  act  of  parliament  creates  a  duty  or  obligation  to  pay 
money,  an  action  will  lie  for  its  recovery  unless  the  act  con- 
tains some  provision  to  the  contrary."  Per  Parke,  B.,  Shep- 
herd V.  Hills,  11  Exch.  55,  66  ;  Hopkins  v.  Mayor  of  Swansea, 
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4  M.  d'  W.  621,  641,  647.  In  this  respect  the  enacting  part 
of  this  section  is  complete,  and  is  sufficient  in  itself  to  support 
the  action.  The  residue  of  the  section  is  severable,  and  if 
obnoxious  to  a  constitutional  provision,  may  be  discarded 
without  impairing  the  essential  part  of  the  statute.  Rader  v. 
Township  of  Union,  10  Vroom  509. 

But  we  think  the  construction  of  the  constitutional  pro- 
vision contended  for  is  unwarranted.  The  act  does  not  pro- 
vide expressly  that  any  existing  law  or  part  thereof  shall  l)e 
deemed  part  of  the  act  or  be  applicable  to  it.  In  legal  effect, 
it  simply  provides  that  suits  for  penalties  under  tlie  act  shall 
be  prosecuted  as  actions  qui  tarn  are  prosecuted  un<ler  the  laws 
of  this  state.  The  enacting  clause,  which  defines  the  offence 
and  prescribes  the  penalty,  is  not  in  any  way  enlarged  or 
qualified  by  the  superadded  words.  The  latter  relate  only  to 
the  practice  and  procedure  by  which  suits  for  penalties  incur- 
red under  the  act  are  to  be  governed.  If  the  act  had  pro- 
vided that  penalties  should  be  recovered  by  action  of  debt  or 
assumpsit,  or  by  distress,  all  the  statute  law  of  this  state  re- 
lating to  the  specified  form  of  procedure  would,  by  tlie  desig- 
nation of  the  one  or  the  other  mode  of  procedure,  have  be- 
come applicable  to  suits  for  the  penalties  prescribed.  Such 
we  consider  to  be  tlie  legal  effect  of  the  concluding  words  of 
this  section. 

The  constitution  of  Xew  York,  as  amended  in  1874,  con- 
tains a  similar  provision  expressed  in  almost  the  same  lan- 
guage. The  Supreme  Court  and  Courr,  of  Appeals  held  that 
a  provision  in  an  act  creating  a  municipal  debt,  that  assess- 
ments for  the  payment  thereof  should  be  made  upon  property 
as  prescribed  by  certain  existing  statutes  referred  to,  but  not 
set  out  at  length,  was  not  in  contravention  of  the  constitu- 
tional provision.  Hurlbxirt  v.  Banks,  1  Abb.  N.  Qis.  157;  S. 
C  on  appeal,  People  v.  Banh,  67  N.  Y.  568.  In  deliver- 
ing the  judgment  of  the  Court  of  Appeals,  Allen,  J.,  said  :  "  It 
is  not  necessary,  in  order  to  avoid  a  conflict  with  this  article 
of  the  constitution,  to  re  enact  general  laws  whenever  it  is 
necessary  to  resort  to  them  to  carry  into  effect  a  special  statute. 
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Such  cases  are  not  within  the  letter  or  spirit  of  the  constitu- 
tion or  the  mischief  intended  'to  be  remedied.  By  such  a 
reference  the  general  statute  is  not  incorporated  into  or  made 
a  part  of  the  special  statute.  The  right  is  given,  the  duty  de- 
clared or  burden  imposed  by  the  special  statute,  but  the  en- 
forcement of  the  right  or  duty  and  the  final  imposition  of  the 
burden  are  directed  to  be  in  the  form  and  by  the  procedure 
given  by  the  other  and  general  laws  of  the  state.  Reference 
is  made  to  such  laws,  not  to  aflPect  or  qualify  the  substance  of 
the  legislation  or  vary  the  terms  of  the  act,  but  merely  for  the 
formal  execution  of  the  law." 

The  constitutional  provision  in  question,  and  that  which 
forbids  the  revival  or  amendment  of  a  law  by  reference  to  its 
title  only,  were  designed  for  the  suppression  of  deceptive  and 
fraudulent  legislation,  the  purpose  and  meaning  of  which 
could  not  be  discovered  either  by  the  legislature  or  the  pub- 
lic without  an  examination  of  and  a  comparison  with  othei* 
statutes.  Neither  of  these  provisions  was  designed  to  obstruct 
or  embarrass  legislation.  Both  were  intended  only  as  a  means 
to  secure  a  fair  and  intelligent  exercise  of  the  law-making 
power.  Evernham  v.  Hulit,  ante  p.  53.  An  act  of  the 
legislature  which  is  complete  and  perfect  in  itself — the  pur- 
pose, meaning  and  full  scope  of  which  are  apparent  on  its 
face — is  valid,  notwithstanding  these  constitutional  provisions, 
although  it  may  operate  to  amend  a  prior  act  by  the  repeal  of 
the  latter,  pro  tanto,  by  implication,  or  may  provide  for 
actions  or  the  means  of  carrying  its  provisions  into  effect  by  a 
reference  to  a  course  of  procedure  establisiied  by  other  acts  of 
the  legislature.  Any  other  construction  would  produce  most 
embarrassing  results.  A  cursory  examination  of  the  acts  of 
the  last  session  of  the  legislature  discloses  that  at  least  ten  of 
the  most  important  acts  contain  provisions  analogous  to  tliat 
objected  to  in  this  case.  It  is  probable  that  each  session  of 
the  legislature  since  the  constitutional  amendments  took  effect 
affords  an  equal  number  of  examples  of  such  legislation. 
Some  of  these  acts  creating  penalties  provide  that  suits  for  the 
penalties  imposed  shall  be  prosecuted  by  actions  conducted 
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according  to  the  provisions  of  the  act  constituting  courts  for 
the  trial  of  small  causes ;  others  provide  that  assessments  for 
new  kinds  of  improvements  authorized  shall  be  imposed  in 
compliance  with  the  provisions  of  acts  already  in  force,  or 
that  new  taxes  shall  be  levied  and  collected  as  prescribed  by 
certain  general  laws  for  laying  and  assessing  taxes,  and  the 
like.  To  impose,  as  a  condition  to  the  validity  of  such  legis- 
lation, a  requirement  that  all  parts  of  the  Small  Cause  act  shall 
be  re-enacted  whenever  a  new  penal  action  is  authorized,  or 
that  all  the  laws  in  force  for  laying  taxes  or  assessments,  and 
regulating  the  lien  and  providing  for  the  collection  thereof, 
shall  be  reproduced  in  every  act  which  provides  for  a  new  tax 
or  a  new  public  improvement,  would  unnecessarily  embarrass 
legislation,  introduce  prolixity  into  our  statutes,  and  sometimes 
defeat  the  most  salutary  legislation  by  reason  of  the  failure  to 
comprehend  in  it  some  one  of  the  many  existing  laws  that 
might  be  necessary  to  carry  into  execution  a  legislative  scheme 
fully  delineated  and  expressed  in  the  body  of  the  act. 

We  think  that  the  section  in  question  is  neither  within  the 
letter  nor  the  spirit  of  the  constitutional  provision  invoked, 
and  that  the  judgment  should  be  affirmed. 


STATE,  RED  STAR  LINE  STEAMSHIP  COMPANY,  PROSECU- 
TORS, V.  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

1,  The  boar-J  of  public  works  cannot,  under  the  charter  of  Jersey  City, 
charge  certain  water  consumers  with  expensive  meters  put  in  by  them 
to  regulate  the  supply  and  rent  to  be  paid,  without  the  consent  of  the 
persons  charged ;  nor  impose  the  penalty  of  cutting  off  the  water  for 
non-payment  of  the  price  of  the  meter. 

2.  The  proviso  in  section  87  of  the  charter  that  their  rules,  regulations 
and  by-laws  shall  not  be  inconsistent  with  the  constitution  and  laws 
of  the  State  of  New  Jersey,  or  of  the  United  States,  forbids  the  making 
of  unwarranted  discriminations  in  particular  cases,  and  arbitrary 
charges,  with  the  penalty  of  forfeiture  of  the  riglit  to  use  the  water. 
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Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 


For  the  prosecutors,  /.  B.  Vredenburgh. 
For  the  defendants,  A.  L.  MoDermott. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  This  certiorari  is  directed  to  the  board  of 
public  works  of  Jersey  City  to  determine  the  validity  of  two 
resolutions  passed  by  the  board  February  20th,  1882,  which 
are  as  follows : 

"  Resolved,  That  all  parties  using  metered  waters  be  charged 
the  full  value  of  the  meter  in  use,  and  that  the  water  registrar 
is  hereby  directed  to  collect  the  same ;  and  further 

"  Besolved,  That  upon  failure  to  pay  for  said  meter  upon 
due  notification  by  the  registrar,  the  water  shall  be  shut  off." 

A  copy  of  these  resolutions,  together  with  a  bill  for  the 
price  of  one  4  "  Gem  meter,  $220,  and  a  notice  "that  after 
tiie  expiration  of  thirty  days  froui  date  of  this  notice  your 
supply  of  water  will  be  shut  off  until  the  charge  for  meter  is 
paid,"  dated  March  24th,  1882,  were  served  on  the  prosecu- 
tors. They  resist  the  demand  of  payment  for  the  water  meter, 
and  deny  the  legality  of  the  resolutions. 

The  act  to  re-organize  the  local  government  of  Jersey  City 
{Pampk  L.  1871,  2>.  1094,)  enacts  (section  81)  that  the  board 
of  i)ublic  works  shall  regulate  the  distribution  and  use  of  the 
water  in  all  places  and  for  all  purposes  where  the  same  may 
be  required,  and  from  time  to  time  shall  fix  the  prices  for  the 
use  thereof  and  the  times  of  payment,  &c. 

Section  87,  under  which  the  power  to  jxiss  these  resolutions 
is  claimed,  enacts  that  for  the  security  and  proper  manage- 
ment o.f  the  Jersey  City  water-works  and  drainage- works,  and 
to  prevent  the  waste  or  improper  use  of  water,  the  said  board 
of  public  works  shall  have  power  to  make  such  by-laws,  rules 
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and  regulations  respectiug  the  introduction  of  Passaic  water 
into  houses,  tenements  and  manufactories,  or  other  places 
where  the  same  may  be  required,  and  may,  from  time  to 
time,  regulate  the  use  thereof  in  such  manner  as  may  seem  to 
them  necessary  and  proper,  &o.,  provided  such  rules,  regula- 
tions and  by-laws  are  not  inconsistent  with  the  constitution 
and  laws  of  the  State  of  New  Jersey  or  of  the  United  States, 
and  the  penalty  imposed  in  any  one  case  shall  not  exceed  the 
sum  of  $50. 

There  is  no  question  that  under  these  powers  the  board  of 
public  works  may  use  meters  to  measure  the  amount  of  water 
taken  by  consumers,  and  regulate  the  price  by  the  quantity ; 
but  the  prosecutors  say  the  company  must  pay  for  these  ex- 
pensive meters  wherever  they  are  used,  and  not  impose  this 
charge  on  the  consumers.  Besides  this  general  contention,  the 
facts  found  in  the  affidavits  show  that  the  land  occupied  by 
the  prosecutors  is  owned  by  the  Associates  of  the  Jersey  Com- 
pany j  that  the  pier  and  lands  adjoining  at  the  foot  of  Grand 
street  were  leased  to  the  International  Navigation  Company, 
ownei-s  of  the  Red  Star  Line  Steamship  Company,  January 
1st,  1881,  for  a  term  of  six  years.  Prior  to  this  lease,  in  the 
summer  of  1879,  this  meter  was  first  put  in  at  the  foot  of 
Grand  street.  The  meter  was  detached  in  February,  1880, 
and  put  back  in  June,  lS80,  where  it  has  since  remained. 
Both  dates  are  prior  to  the  prosecutors'  lease. 

There  are  two  ways  in  which  water  rents  are  rated  and  col- 
lected— one  by  meter,  the  other  by  house  rates  and  estimates. 
There  is  no  doubt,  under  the  evidence,  that  the  former  is  the 
better  and  less  costly  method  when  applied  to  the  business  of 
the  prosecutors. 

The  scheme  for  supplying  Jersey  City  with  pure  and 
wholesome  water,  which  orignated  in  1851,  (see  Pamph.  L.,  p. 
389,)  M-as  put  in  shape  in  1852,  [Pamph.  L.,  p.  419,)  has  con- 
tinued since  in  several  supplements,  ( Hood's  Index  472,)  and 
contemplates  the  construction  of  proper  works,  laying  of  pipes 
or  conduits  for  conveying  water,  and  in  general  doing  any 
other  act  necessary  or  convenient  for  accomplishing  the  pur- 
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poses  of  the  statute,  and  the  distribution  of  the  water  througli- 
out  the  corporate  limits  of  Jersey  City  and  other  places,  as  the 
inhabitants  thereof  may  require.  These  works  were  to  be 
paid  for  with  notes,  scrip,  or  certificates  of  debt,  to  be  denomi- 
nated on  the  face  "  Jersey  City  Water  Scrip."  The  commis- 
sioners, or  board  to  whom  the  control  was  entrusted,  were, 
from  time  to  time,  to  fix  the  price  for  tiie  use  of  the  water  and 
the  times  of  payruent;  and  the  owner  and  occupant  of  any 
house,  tenement  or  lot  shall  each  be  liable  for  the  payment  of 
the  price  or  rent  fixed  by  the  commissioners  or  board,  for  the 
use  of  the  water  by  such  occupier.  Such  prices  were  to  be 
fixed  with  reference  to  ultimately  paying  the  interest  and 
principal  of  the  "Jersey  City  Water  Scrip;"  and  the  net 
proceeds  of  the  water  rents,  after  paying  all  expenses  of  main- 
taining the  works  and  distributing  the  water  and  other  ex- 
penses, shall  be  applied  to  the  payment  of  the  interest  on  this 
debt  and  the  purchase  of  scrip. 

It  has  seemed  to  me  that  the  general  statement  of  the  pur- 
pose and  methods  of  these  acts  demonstrates  that  all  the  ex- 
penses of  laying  the  water-pipes,  distributing  the  water,  ad- 
justing the  price  or  rent  to  be  paid,  were  to  be  borne  by  the 
city,  while  a  rental  fixed  for  the  use  or  advantage  of  the  water 
was  all  that  was  required  of  the  citizen  who  had  the  benefit. 
A  meter  is  a  contrivance  to  regulate  the  distribution  of  water 
by  adjusting  the  quantity  and  price.  It  is  therefore  within 
the  province  of  the  city  board's  duties,  to  enable  them  to  fix 
their  rates  with  exactness,  instead  of  by  uncertain  estimate, 
and  to  deal  justly  with  the  consumers.  The  idea  advanced  on 
the  argument  in  behalf  of  the  city  was,  that  the  meter  was  for 
the  advantage  of  the  consumers,  to  protect  themselves  against 
the  overcharge  of  the  commissioners,  and  from  excessive  esti- 
mates of  the  quantity  of  water  used.  The  only  duty  of  the 
consumer  spoken  of  in  the  charter  is  the  payment  of  rent  for 
the  use  of  the  water,  and  there  is  nowhere  an  intimation  that 
the  city  may,  without  his  consent,  supply  fixtures  for  the  dis- 
tribution or  use  of  water  and  charge  him  with  the  cost.  Sec- 
tion 87  of  the  act  of  1871,  under  which  the  right  to  make  this 
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cliarge  is  claimed,  enables  the  board  of  public  works  to  make 
bv-laws,  rules  and  regulations  for  the  security  and  proper 
management  of  the  water-works  and  drainage,  for  the  intro- 
duction of  water  into  the  houses  and  to  regulate  the  use 
thereof,  as  mav  seem  to  them  necessary  and  pro[)er ;  but  it  is 
not  said  that  by  such  by-la-ws,  rules  and  regulations  they  may, 
on  their  own  motion,  procure  expensive  desnces  for  regulating 
the  supply  of  water  and  impose  the  cost  on  the  consumer. 
There  is  no  contr.act,  express  or  implied,  on  the  part  of  the 
prosecutors  in  this  case  to  pay  for  the  meter.  It  was  put  in 
before  they  became  tenants  of  the  premises — some  time  in 
]879 — and  if  they  should  pay  for  it  they  would  have  no  legal 
claim  on  their  landlords,  at  the  end  of  their  terra,  for  its 
price  or  value  if  it  was  left  on  the  premises;  and  if  they 
should  attempt  to  remove  it  they  might  be  met  with  some 
regulation  of  the  board  preventing  its  removal,  because  of  its 
use  in  determining  the  quantity  of  water  used,  or  if  removed 
it  might  be  of  little  value  to  them  elsewhere.  It  is  therefore 
a  case  of  hardship  to  make  this  charge  against  them,  and  it  is 
without  support  in  the  charter.  The  by-laws  of  a  board  of 
managers  of  city  water-works  for  the  supply  of  water  to  the 
citizens,  must  be  consistent  with  the  charter,  and  they  must 
not  conflict  with  any  constitutional,  statutory  or  common  law 
rights  of  property  of  the  citizen.  This  I  understand  to  be  the 
meaning  of  the  proviso  in  section  87  of  the  charter,  that  the 
by-laws,  rules  and  regulations  are  not  to  be  inconsistent  with 
the  constitution  and  laws  of  the  State  of  New  Jersey  or  of  the 
United  States.  They  cannot  make  unwarranted  discrimina- 
tion in  particular  cases,  or  arbitrary  charges,  with  the  penalty 
of  forfeiture  of  the  right  to  use  the  water  provided  at  the  pub- 
lic expense  for  the  benefit  of  all  the  citizens  making  a  fair 
compensation  for  its  use.  Dayton  v.  Quigley,  2  Stew.  Eq.  77 ; 
ParJ:er  v.  City  of  Boston,  1  Allen  361 ;  Young  v.  CUy  of 
Boston,  104  Mass.  95;  Kip  v.  Paiei-son,  2  Dutcher  298;  1 
Dill,  on  Mun.  Corp.,  §§319,  320,  321,  322. 

If  the  payment  for  the  meter  cannot  be  enforced  under  the 
charter  and  first   resolution   of  the   board   of  public  works. 
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then  the  penalty  of  cutting  off  the  water  imposed  by  the  sec- 
ond resolution  cannot  be  used  to  compel  a  compliance  with  the 
illegal  demand.  Our  conclusion  is,  that  as  to  these  prosecu- 
tors these  resolutions  are  without  legal  authority,  and  will  be 
set  aside,  with  costs. 


STATE,  EX  EEL.  MAETIN  V.  MoDEEMOTT,  v.  JAMES  KENNY 

ET  AL 

STATE,  EX  EEL.  MAETIN  V.  McDEEMOTT,  v.  CHAELES  H, 
H.  MILLER 

1.  A  mandamus  will  be  allowed  to  induct  a  city  clerk  into  office,  to  which 
he  has  been  appointed  by  common  council,  where  the  office  is  not 
filled  and  there  is  no  adverse  claimant  in  possession. 
'  2.  The  charter  of  Hoboken  enacts  that  the  councilraen,  or  a  majority  of 
them  in  council  assembled,  by  not  less  than  four  concurring  votes, 
shall  and  may,  from  time  to  tiniie,  elect  certain  officers.  Held,  that 
the  addition  of  a  fourth  ward,  making  the  whole  number  of  council- 
men  eight  instead  of  six,  did  not  make  five  votes,  or  a  majority  of  the 
board,  necessary  to  elect ;  but  that  four  votes,  being  a  majority  of  a 
quorum,  might  elect. 

3.  Section  34  of  the  charter  of  Hoboken,  (Fumph.  L.  1855,  /).  460,)  directing 
that  every  ordinance  and  resolution  afftcting  tlie  interest  of  the  city 
shall,  before  it  takes  efiect,  be  presented,  duly  certified,  to  the  mayor 
for  his  approval,  does  not  apply  to  the  appointment  of  officers  by  the 
common  council. 


The  respondent,  Charles  H.  Miller,  was  chosen  assistant 
clerk  of  the  council  of  Hoboken  May  2d,  1882,  and  has  con- 
tinued in  that  position  until  now.  Leon  H.  Kendrick  was 
appointed  city  clerk  by  the  council  May  1st,  1882,  and  held 
that  position  until  August  4th,  1882,  when  he  resigned.  Since 
that  time  Miller  has  acted  as  city  clerk,  keeping  the  minutes 
of  council,  &c.,  and  having  the  custody  of  all  the  books,  papers 
and  documents  of  the  city  of  Hoboken  of  which  the  city  clerk 
is  custodian.     The  city  clerk  is  a  charier  officer,  {Famph.  L. 
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1855,  p.  449,  §  o,)  ami  by  :?ectiou  20  of  the  charter  shall  hav^ 
charge  of  all  the  records,  books,  papers  and  documents  of  the 
city,  except  when  the  council  shall  by  ordinance  otherwise 
direct.  The  assistant  city  clerk  is  a[)pointe<l  by  ordinance, 
passed  June  22d,  1870,  to  do  and  perform  such  work  in  said 
office  as  shall  be  assignetl  to  him  by  the  city  clerk  or  by  the 
council.  By  the  original  charter  (section  3)  the  city  clerk  was 
elected  by  the  voters  of  the  city,  but  by  the  general  law  of 
March  16th,  1882,  [Pamph.  L.,  p.  101,)  concerning  the  ap- 
pointment of  city  clerks  in  the  cities  of  this  state,  the  common 
council  of  cities  of  the  second  class,  in  which  the  city  of  Ho- 
boken  is  included,  shall  ap|>oitit  a  city  cjerk  in  the  manner 
provided  by  law  for  the  appointment  of  the  city  officers. 

The  city  of  Hoboken  was  first  divided  into  three  districts 
or  wards,  (section  2,)  entitled  to  two  councilmen  for  each 
ward,  (section  4,)  and  afterwartls,  by  the  law  of  March  16th, 
1869,  {Pamph.  i.,  p.  411,)  a  fourth  ward  was  made,  with  de- 
fined boundaries,  entitled  to  the  same  representation  in  the 
council  and  to  all  the  other  rights  and  privileges  of  the  other 
wartls.  By  section  40,  defining  the  powers  of  the  council 
under  the  twelfth  subdivision,  the  manner  is  provided  for  the 
appointment  of  city  officers,  and  by  it  the  councilmen,  or  a 
majority  of  them  in  council  assembled,  by  not  less  than  four 
concurring  votes,  shall  apd  may,  from  time  to  time,  elect  and 
appoint  certain  officers.  Vacancies  caused  by  refusal  to  serve, 
death,  removal,  resignation,  or  from  other  causes  whatever,  of 
city  officers,  may  be  fiUetl  by  the  city  council  for  the  unex- 
pireil  terra.     Section  18. 

On  November  14th,  1882,  after  many  attempts  to  appoint 
a  clerk  at  previous  meetings,  the  common  council,  on  motion, 
proceedetl  to  ballot  for  city  clerk.  Of  the  eight  members 
representing  the  four  wards,  five  were  present  when  the  fourth 
ballot  was  taken,  and  four  voteil  for  the  relator.  Two  mem- 
bers of  council  left  after  the  balloting  began,  and  one  was  ab- 
sent during  the  meeting.  A  resolution  that  Martin  V.  Mc- 
Dermott be  and  he  is  hereby  appointed  and  confirmed  as  city 
clerk  of  the  city  of  Hoboken,  to  fill  the  vacancy  in  said  office 
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caused  by  the  resignation  of  Leon  H.  Kendrick,  the  late  in- 
cumbent, was  then  introduced  and  passed  by  the  same  four 
votes,  one  being  given  in  opposition. 

Having  given  bond  pursuant  to  the  charter,  and  taken  an 
oath  of  office,  the  relator  demanded  of  the  assistant  clerk,  and 
of  the  council,  the  charge  of  the  records  and  papers,  and  to 
sit  and  keep  the  minutes  of  the  meeting,  which  demand  was 
refused.  Application  is  now  made  for  a  mandamus  to  the 
assistant  clerk  and  to  the  members  of  council,  to  compel  his 
admission  to  the  duties  of  the  office  required  of  him  in  the 
charter. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScUDDER  and  Reed. 

For  the  relator,  /.  H.  Lippineott. 

For  the  respondents,  8.  A.  Besson. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  If  the  relator  has  been  duly  appointed  to  the 
office  of  city  clerk  by  the  required  vote  of  the  common  coun- 
cil, he  will  be  entitled  to  a  writ  of  mandamus  to  compel  the 
members  of  council  to  admit  him  to  the  possession  of  his 
place  and  to  the  performance  of  his  duties.  Quo  warranto  is 
not  the  proper  remedy  where  the  office -is  not  filled  and  where 
there  is  no  adverse  claimant  or  officer  in  possession. 

Charles  H.  Miller  appears  by  the  affidavits  taken  on  the 
rule  to  show  cause  to  be  assistant  clerk  under  the  ordinance 
of  June  22d,  1870,  and  has  never  been  appointed  city  clerk 
under  the  charter  and  the  ge.ieral  law  of  1882.  As  the  pur- 
pose of  this  application  is  not  to  try  the  title  of  Miller  to  the 
office  of  assistant  clerk,  which  it  is  admitted  he  holds,  but  to 
induct  the  relator  into  the  office  of  city  clerk,  to  which  he 
claims  he  has  been  appointed  by  the  common  council,  the 
appropriate  remedy  is  by  mandamus.  Rex  v.  Slatford,  5 
Mod.  316;  Reg.  v.  Derby,  7  .1.  &  E.  419;  Reg.  v.  Leeds, 
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li  A.  &  E.  512;  Frost  \.  Chester,  5  E.  &  B.  531  ;  Angell 
tt-  Ames  on  Corp.^  §  702 ;  High  on  Ex.  Rem.,  §  402  ;  2  DHL 
I'U  Mun.  Corp.,  §  842. 

Ill  Slate  V.  Hahwat/,  4  IVoom  ill,  the  writ  of  mandamus 
was  allowed  to  compel  the  couiriutn  council  to  proceed  and 
determine  a.s  to  the  election  of  a  councilman  in  the  mode 
pointed  out  by  the  charter ;  and  it  wa-^  .said  that  the  relator 
was  not  entitled  to  have  a  VMnilamus  compelling  the  defend- 
ants to  admit  him  to  office.  But  here  it  is  alleged  that  the 
common  council  have  proceeded  and  elected  the  relator  to  the 
office  of  city  clerk  in  the  way  prescril)etl  by  the  charter  and 
the  general  law  applicable  to  the  case,  but  refu.se  to  admit  him 
to  his  office.  As  quo  warranto  will  not  lie  in  such  a  case,  the 
relator  may  b<'  without  remedy,  unless  a  writ  of  mandamus  be 
alloweil.  The  writ  will  not  be  granted,  however,  unless  the 
relator  shows  at  least  a  prima  facie  title  to  the  office  claimed 
by  him.  His  application  is  based  on  the  vote  of  the  mem- 
bers of  council  at  their  meeting  on  November  14ti),  1882, 
when  five  cuuncilmen,  being  a  majority  of  the  whole  number 
of  the  board,  composed  of  eight  members,  voted  for  city  clerk, 
and  he  was  declaretl  electeil  on  retxiving  four  votes  of  the  five 
that  were  cast.  In  other  wonls,  he  claims  that  a  majority  of 
a  quorum  to  tran.sact  business  \jas  sufficient  to  make  the  ap- 
pointment of  a  city  clerk.  It  is  the  general  rule  that  a 
majority  of  a  select  Ixxly  of  men  {Xtesessing  the  power  to  elect 
being  present,  a  majority  of  the  (juorum  may  elect.  State  v. 
Paterson,  6  Vrootn  190  ;  1  DHL  on  Mun.  Corp.,  §  278 ;  2  KeiU 
Com.  29o.  But  the  rule  will  not  be  enforceil  where  there  are 
specific  directions  in  the  charter  prescribing  the  mode  of  elec- 
tion and  the  number  of  electors  required  to  appoint  to  an 
office.  Where  the  statute  directs  the  mode  of  election,  this 
must  be  exactly  followed  to  effect  a  valid  appointment. 

Section  40,  subdivision  12,  of  the  charter  of  Iloboken, 
which  furnishes  the  rule  for  the  election  of  a  city  clerk,  says 
that  the  councilmen,  or  a  majority  of  them  in  tx)uncil  as- 
sembled, by  not  less  than  four  concurring  votes,  shall  and 
may,  from  time  to  time,  elect,  &c.     Whether,  therefore,  all 
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the  counoilmeu,  or  a  majority  of  tliera  assembled,  a  majority 
of  the  full  board,  was  required  to  elect  when  the  whole  num- 
ber of  councilraeu  was  six,  representing  the  three  wards  of  the 
city.  When  the  fourth  ward  was  added  in  1869,  and  the 
number  of  councilmeu  increased  to  eight,  the  requirement  that 
there  should  be  at  least  four  concurring  votes  to  felect  was  not 
changed,  either  in  express  words  or  by  implication.  The 
limitation  of  election  to  not  less  than  four  votes  may  still  have 
effect  in  controlling  the  vote ;  and  the  addition  of  a  new  ward, 
with  two  members  of  council,  will  change  tiie  elective  vote 
from  a  majority  of  the  entire  former  board  to  a  majority  of  a 
quorum  in  the  present  board  of  eight  members.  There  is 
meaning  and  congruity  in  the  present  form  of  the  statute,  and 
it  is  the  duty  of  the  court  to  interpret  it  and  give  it  effect. 
The  legislature  had  the  j)Ower  to  change  the  mode  of  electing 
officers,  and  if  they  have  done  so,  we  cannot  say  it  was  not 
their  puri)ose  to  do  it,  and  add  other  terms  to  the  law. 

The  presence  of  five  members  at  the  time  of  the  election  for 
city  clerk,  constituted  a  majority  or  quorum  of  the  council- 
men  in  council  assembled,  and  by  not  less  than  four  concur- 
ring votes  the  prosecutor  was  elected.  He  was  chosen  by  a 
majority  of  a  quorum  in  exact  accordance  with  the  provisions 
of  the  charter,  and  was  entitled  to  his  office.  If  the  whole 
number  of  councilmeu  had  been  present  the  limitation  would 
be  without  effect,  for  then  a  majority  of  all  svould  be  required 
to  elect. 

It  was  thought  of  some  importance  on  the  argument,  for 
the  future  government  of  tlie  city,  that  the  court  should  also 
express  an  opinion  on  the  further  question  whether  it  was 
necessary  that  the  mayor  should  approve  the  resolution  ap- 
pointing the  relator  to  office.  He  refused  to  do  so,  for  the 
reason  that  McDermott  had  not  obtained  a  majority  of  all  the 
votes  of  the  councilmeu.  By  section  34  of  the  charter,  [Pamph. 
L.  1855,  p.  460,)  every  ordinance  of  the  council,  and  every 
resolution  of  the  council  affecting  the  interest  of  the  city  shall, 
before  it  takes  effect,  be  presented,  duly  certified,  to  the  mayor 
for  his  approval.     Thfe  terms  "ordinance"  and  "resolution," 
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as  was  said  in  Haighl  v.  Love,  10  Vroom  14,  are  not  appro- 
priate to  the  appoiutnieDt  of  a  city  officer.  An  election  is 
usually  ordered  by  motion,  and  is  made  by  ballot  or  viva  voce^ 
not  by  ordinance  or  resolution.  These  are  used  in  legislative 
proceedings,  and  where  they  affect  the  interest  of  the  city,  it  is 
important  that  the  executive  oflScer  shall  have  the  usual  power 
of  veto;  but  very  serious  embarrassment  might  follow  if  the 
mayor  were  given  the  authority  to  defeat  the  will  of  a  majority 
of  council  in  the  ap[>ointraent  of  city  officers,  where  the  law 
has  not  made  him  a  nxtuber  of  that  body.  Legislative  bodies 
are  sometimes  ciilU'd  up«m  to  confirm  the  nominations  made 
bv  an  executive  officer,  but  it  is  not  usual  to  seek  the  approval 
of  the  executive  for  officers  appointe<l  by  a  legislative  body. 
Such  a  departure  from  the  ordinary  course  of  prococ<Hng 
sliould  l>e  manifested  by  verk'  clear  language.  In  the  appoint- 
ment of  i»fficers  under  this  ciiarter,  the  aj)proval  of  the  mayor 
is  not  necessary,  nor  has  he  tiie  |)ower  to  veto  such  apjx)int- 
ment. 

As  the  office  is  annual,  and  there  are  no  disputed  facts  in 
the  case,  a  peremj)tory  mandamxi^  will  ha  allowed,  with  costs. 


ST.\TE,  ALMENA  M.  ClLVKi:.  1  IIA.NLLS  LLAlUv  A.ND  PAT- 
KICK  FAY,  PRCSiaL'Toi:-.  V.  MAYOR  AND  ALDERMEN 
OF  JERSEY'  CITY. 

1.  Water  rates  cliarged  against  the  jtrosectitors  in  Jersey  Citr  set  aside, 
{\^  ber.iuse  not  assessed  according  to  benefits  against  vacant  lots  an<l 
loU"*  with  buildings  thereon  where  witer  is  not  taken ;  (2)  nor  accord- 
ing to  the  value  of  the  lands  assessed. 

•1.  Where  the  objection  to  assessments  is  based  on  the  uacoostltotionalitv 
of  the  law  under  wliich  they  are  made,  the  laches  of  the  prosecutors  is 
no  bar  to  the  writ  of  certiorari  brought  to  set  them  aside,  nor  cau.«e  for 
its  disml<!sal. 

3.  Where  the  return  and  proofs  do  not  show  that  there  has  been  »  de- 
mand and  refusal  by  the  board  of  public  works  to  remit  such  assess- 
ments before  the  writ  was  issued,  no  costs  will  be  allowed. 
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On  certiorari  to  review  water  rates  against  the  prosecutors 
for  vacant  lots  and  lots  with  buildings  thereon,  in  which 
Passaic  water  is  not  taken,  situate  on  streets  through  which 
Avater-pipes  are  laid,  from  the  year  1872  to  1879,  inclusive. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 

For  the  prosecutors,  C.  H.  Hartshorne. 
For  the  defendants,  A.  L.  McDennott. 

The  opinion  of  the  court  was  delivered  by 

Soudder,  J.  The  assessments  of  water  rates  or  rents  on 
vacant  lots  and  lots  on  which  building.s  stand,  wherein  no 
water  is  used,  under  section  81  of  the  charter  of  Jersey  City, 
{Pamph.  L.  1871,  p.  1131,)  are  void,  because  the  amount  of 
lax  imposed  was  determined  by  rates  adopted  by  the  board  of 
public  works  of  Jersey  City,  without  regard  to  special  benefits 
receivetl  by  the  land-ownere. 

Since  1875,  they  are  also  illegal,  if  laid  as  general  taxes, 
under  the  clause  in  the  constitution  that  property  shall  be  as- 
sessed for  taxes,  under  general  laws  and  by  uniform  rules,  ac- 
cording to  its  true  value.  Jersey  City  v.  Vreeland,  14  Vroom 
135,  638. 

The  act  is  also  defective  in  conferring  the  power  to  fix  the 
sum  to  be  assessed  annually  upon  vacant  lots  and  lots  with 
buildings  thereon  in  which  water  is  not  taken,  on  the  board 
of  public  works.  Where  a  tax  is  imposed  for  public  improve- 
ments, the  legislative  act  of  taxation  must  itself  distribute  the 
burden,  or  prescribe  the  standard  by  which  such  distribution 
shall  be  made.  State  v.  Hudson  County  Avenue  Commis- 
siojiers,  8  Vroom  12;  Bogert  v.  Gty  oj  Elizabeth,  12  C.  E. 
Green  568.  -^ 

As  the  objection  to  these  assessments  is  based  on  the  uncon- 
stitutionality of  the  law  under  which  they  are  made,  the  laches 
of  the  prosecutors  is  no  bar  to  the  writ  of  certiorari  brought  to 
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set  them  aside,  or  cause  for  its  dismissal.  Kirkpatrick  v. 
Commissioners,  13  Troorn  510. 

The  return  and  proofs  do  not  show  that  there  has  been  a 
demand  and  refusal  by  the  board  of  public  works  to  remit 
these  assessments  before  the  writ  was  issued;  for  this  reason 
there  will  be  no  costs  allowed. 

The  assessments  against  the  prosecutors  are  set  aside,  with- 
out costs. 


STATE,  A.  GRACIE  KING   ET  AL.,    PROSECUTORS,  v.  ABRA- 
HAM A.  DUKYEA. 

1.  A  construction  of  the  acts  to  improve  tlie  Bull's  Ferry  road,  in  IIa<l- 
sou  cnuniy,  {Pawph.  L.  1872,  p.  1379;  Pamph.  L.  1873,  y..  623,  i  and 
supplements,  in  regard  to  the  method  of  levying  a^essment^  for  bene- 
fits, and  of  that  part  «f  llie  statutes  which  provides  for  crediting  upon 
the  assessments  for  work  done  upon  one  part  of  the  road  the  amount 
of  the  cost  of  work  done  upon  another  part  of  the  road  by  land-owners 
themselves  in  front  of  their  lands. 

2  The  ix)wer  conferred  by  the  act  of  1872  upon  the  judge  of  the  Circuit 
Court  to  fill  a  vacancy  in  the  board  of  commissioners  to  make  a.>isess- 
ments,  resulting  from  death,  absence  or  other  disability,  can  be  exer- 
cised when  a  member  of  the  board  resigns,  and  no  notice  of  such  ap- 
pointment is  necessary  in  the  absence  of  a  statutory  requirement  to 
that  effect. 

3.  The  basis  of  the  assessment  is  land-ownership,  and  a  failure  to  assess 
a  horse  railroad  company,  the  track  of  which  runs  over  said  improved 
road,  because  its  franchise  i-i  more  valuable  by  reason  of  the  improve- 
ment, is  not  erroneous  in  the  absence  of  proof  that  the  real  estate  of 
the  company  is  peculiarly  benefited. 


This  writ  brings  up  assessments  against  the  -property  qf 
Mrs.  James  King,  Edward  King,  C.  Duer  and  Mrs.  Richards 
for  work  done  under  an  act  to  improve  Bull's  Ferry  road,  in 
Hudson  county,  from  the  northerly  line  of  the  township  of 
Weehawken  to  the  Hackensack  plank  road,  and  also  the 
branch  road  leading  from  Bull's  Ferry  road,  opposite  Wee- 


JUNE  TERM,  1883.  259 


King  V.  Duryea. 

liawkeu  street,  in  the  town  of  Union,  to  Niueteentli  street,  iu 
tiie  township  of  Weehawkeu. 

The  main  contention  of  the  prosecutors  is,  that  their  land 
is  situated  upon  a  jxirt  of  the  improved  road  ;  the  lauds  within 
whicli  part  was,  by  the  terms  of  the  act,  to  be  favored  in 
making  the  assessment,  and  that  the  assessment,  as  made,  has 
not  accorded  to  them  the  benefit  to  which  they  are  entitled. 
To  exhibit  the  nature  of  this  contention,  it  is  essential  that  the 
clauses  in  tlie  act  upon  which  it  is  grounded  should  appear. 

The  fourth  section  of  the  act  of  1872,  {Pamph.  L.  1872,  p. 
1379,)  provides,  first,  that  ten  per  cent,  of  the  cost  of  the  work 
shall  be  assessed  upon  the  town  of  Union,  and  another  ten  per 
cent,  ujion  the  township  of  Weehawken,  It  then  provided 
that  the  remaining  eighty  per  cent,  should  be  assessed  upon 
the  land  and  real  estate  along  the  line  of  the  road,  in  propor- 
tion to  the  benefits  received  by  the  owners  th6reby. 

By  the  ninth  section  of  this  act,  the  commissioners  were 
authorized  to  divide  the  road  into  sections.  By  the  ninth 
section  of  the  su[)plenient  of  April  3d,  1873,  it  was  provided 
that  in  dividing  it  into  sections,  one  section  should  extend 
from  Fulton  street  to  the  northern  boundary  of  Weehawken. 
This  is  known  in  this  case  as  section-  No.  3.  And  another  sec- 
tion shall  extend  from  the  southerly  line  of  James  G.  King  to 
Nineteenth  street,  in  Weehawken.  This  is  known  in  this 
case  as  section  No.  1.  All  the  rest  of  the  road  is  known  iu 
this  ease  as  section  No.  2. 

By  the  tenth  section  of  the  supplement  of  April  3d,  1873, 
it  was  recited : 

"  And  whereas  it  is  contemplated  that  the  owners  of  the 
lands  and  real  estate  along  the  line  of  said  road,  within  the 
sections  of  said  road  described  in  section  9  of  this  act,  may 
undertake,  at  their  own  expense,  and  under  the  supervision 
and  subject  to  the  direction  of  the  said  commissioners,  to  im- 
prove said  road  in  said  sections,  to  perform  all  labor  and 
furnish  all  the  materials  and  donate  all  the  lands  necessary  to 
be  taken  in  straightening  and  widening  said  road,  and  release 
all  damages  which  will  be  done  thereby  to  the  residue  of  the 
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lands  not  taken  on  said  sections  of  said  road  last  referred  to ; 
now  therefore, 

"  Be  it  enacled,  Tliat  tlie  owners  of  the  lands  and  real 
estate  along  the  lines  of  saiil  road  descrilwHl  in  section  9  of 
this  act,  shall,  at  their  own  option,  to  l>e  declared  to  the  said 
commissionei*s,  be  i)erraitted  and  allowed,  under  the  su|>er- 
vLsiou  of  the  said  commissioners  and  subject  to  their  direction, 
to  perform  all  tin-  labor  and  furnish  all  the  materials  on  such 
sections,  and  donate  all  the  lands  nei-essary  to  be  taken  in 
Straightening  and  widening  said  road  in  said  sections;  siiid 
owners  releasing  all  damagf's  which  shall  l>o  done  to  the  residue 
of  the  lands  not  taken  ;  said  commissioners,  in  making  their 
assessments,  shall  intimate  the  value  of  the  work  so  done  and 
the  materials  furnished  by  said  land-owners,  and  the  value  of 
the  land  donated  and  the  amount  of  tiip  damages  relea6<>«l,  it' 
any,  ami  sliall  ere<lit  the  sam**  on  any  asses^meuls  which  they 
shall  make  on  the  lands  of  such  land-owners  as  last  aforesaid, 
which  shall  be  in  full  of  any  jtsse^sment  to  Ik*  made  u|)on  said 
land-owners  for  the  improvements  authori/'nl  by  said  original 
act  and  this  act ;  excepting,  however,  the  t-harges  and  assess- 
ment for  the  incidental  cost  and  expenses,  and  their  portion 
of  the  general  amount  assessed  upon  and  paid  bv  tin*  town  of 
Union  and  the  town>hip  of  W'eehawken,  notwithstanding  such 
work  shall  be  done,  materials  furnishe<l  and  lands  shall  be 
donated  and  damages  release<l  as  aforesaid. 

"  The  said  commissioners  are  hereby  authorizea  and  directed 
to  allow  and  apply  the  amount  of  money  which  shall  l)e  as- 
sessed against  the  town  of  Union  and  the  township  of  Wee- 
hawken  upon  such  jwrtion  of  the  Bull's  Ferry  road  lying 
between  Union  street  and  Weihawken  ^tr(^•t  and  the  southerly 
line  of  the  lauds  formerly  of  James  G.  King,  deceased,  as  sai<l 
commissioners  may  determine,  to  the  end  that  the  lands  which 
shall  be  assessed  fur  the  work,  labor  and  materials,  lands 
taken  and  damages,  where  such  allowance  shall  Ije  made  on 
such  last-nametl  jwrtion  of  said  road,  shall  be  relieved  to  the 
extent  of  such  allowance,  and  such  allowance  shall  l)e  credited 
on   the  assessment   theretor;    it  being  the  intention  that  the 
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assessments  shall  be  made  as  provided  in  the  original  act  and 
this  supplement,  and  that  the  credits  shall  be  given  and  al- 
lowed as  herein  declared." 

The  facts  upon  which  this  question  of  construction  of  the 
foregoing  acts  arises  willappear  in  the  opinion. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScUDDER  and  Reed. 

For  the  prosecutors,  A.  Q.  Garrelson. 

For  the  defendants,  Ahel  I.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  plan  provided  by  the  legislation  already 
set  out  at  length  is,  I  think,  indisputably  the  following: 

The  municipalities  within  which  this  work  was  done  were  to 
be  assessed  an  amount  equal  to  one-fifth  part  of  the  expense 
of  the  work,  and  the  land- owners  were  to  be  specially  assessed 
the  remaining  eighty  per  cent. 

Afterwards,  upon  a  desire  being  expressed  by  the  land- 
owners along  certain  portions  of  the  road  to  be  permitted  to 
'do  the  work  themselves  in  front  of  their  lands,  this  wish  was 
recognized  by  the  legislature. 

The  cost  of  the  work  so  done  by  these  land-owners  was  to 
be  ascertained  by  the  commissioners,  in  order  to  find  the 
twenty  per  cent,  of  the  cost  of  the  entire  work. 

These  land-owners,  in  consideration  of  their  being  permitted 
to  do  this  work,  lost  the  benefit  of  the  twenty  per  cent,  gen- 
eral assessment.  They  were  to  be  assessed  for,  benefits,  but 
the  cost  of  the  work  was  to  be  credited  upon  and  to  be  in  full 
for  such  assessment.  The  twenty  per  cent,  of  the  cost  of  the 
work  in  front  of  their  lands  was  still  to  be  imposed  upon  the 
public,  but  was  to  be  credited  to  the  assessments  upon  a  part 
of  the  lands  along  another  portion  of  the  road  arbitrarily 
selected  by  the  legislature.  The  lands  of  the  prosecutors 
were  within  the  favored  limits. 
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The  commissioners  found vjthe  entire  cost  of  the  work  to  be 
$217,691.36.  Twenty  per  cent,  of  that  sum  was  assessed  upon 
the  town  of  Union  and  the  township  of  Weehawken,  leaving 
eighty  per  cent,,  or  §1 74,1 53.09,  to  be  assessed  upon  land- 
owners. Of  this  sum  only  §151,512.61  was  assessed,  leaving 
§22,640.47  in  addition  to  the  twenty  per  cent,  to  be  assessed 
upon  the  public. 

The  cost  of  work  in  front  of  the  favored  land- owners  was 
§86,616.75.  The  assessment  upon  these  lands  was  the  sum 
of  $35,036.  The  difference  between  the  cost  of  this  work 
and  the  amount  assessed  is  851,580.75.  The  cost  of  the  work 
done  by  the  land-owners  themselves  is  §66,571.61.  Twenty 
per  ( ent.  of  this,  to  be  credited  on  the  favored  portion,  is  §13,- 
314.34.  It  appears,  therefore,  that  the  lands  in  question  have 
not  been  asses.sed  eighty  per  cent,  of  the  amount  of  the  cost  of 
the  work,  and  that  the  difference  is  an  amount  much  greater 
than  the  twenty  per  cent,  which  should  be  credited.  The 
difference  between  the  amount  of  the  cost  and  the  amount  as- 
sessed arises  from  the  conclusion  of  the  commissioners  that  the 
latter  amount  represented  the  maximum  of  actual  benefits  re- 
sulting from  the  work. 

The  contention  of  the  counsel  for  the  prosecutors  is,  that 
notwithstanding  this  discrepancy  they  are  entitled  to  the 
credit  of  the  twenty  per  cent,  upon  the  assessment  as  actually 
made.  The  notion  of  the  commissioners,  as  appears  from  the 
explanatory  note  accompanying  their  report,  was  that  the  re- 
duction of  the  amount  assessed  below  the  cost  of  the  work, 
although  that  redaction  was  caused  by  the  limitation  of  actual 
benefits,  was  a  substantial  credit  of  the  twenty  per  cent. 

The  last  clause  of  section  10  of  the  act  of  1873  sets  out : 
"  It  being  the  intention  that  the  assessments  shall  be  made  as 
provided  in  the  original  act  and  this  supplement,  and  the 
credits  shall  be  given  and  allowed  as  herein  declared." 

The  view  of  the  commissioners  was  that  the  assessment  con- 
templated by  the  act  of  1872,  the  original  act  above  mentioned, 
and  the  supplement  of  1873,  was  a  frontage  assessment,  and 
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the  credit  of  the  twenty  per  cent,  was  to  be  made  upon  an  as- 
sessment for  the  full  cost  of  the  work. 

The  answer  of  the  prosecutors  is  that  it  was  possible  to 
make  a  constitutional  assessment  under  the  act  of  1872,  and 
the  presumpticm  is  conclusive  that  the  legislature  meant  an 
assessment  limited  to  actual  benefits  as  is  here  made.  Con- 
ceding the  possibility  of  such  an  assessment  under  these  acts, 
yet  it  seems  to  me  clear  that  section  10  was  never  enacted  in 
the  prospect  of  assessments  made  for  benefits  only,  from  some 
of  which  assessments  a  deduction  was  to  be  made  and  from 
others  not. 

The  presumptive  design  of  the  legislature  was  to  secure  in 
this,  as  in  all  other  cases,  equality.  It  is  highly  probable  that 
the  whole  scheme  seemed  to  the  draftsman  of  this  legislation 
appropriate  to  this  end.  The  reason  why  this  special  credit 
should  be  accorded  to  particular  portions  of  land  along  the 
road  must  have  existed  in  some  peculiarity  in  the  situation  or 
condition  of  the  land  itself,  or  inequalities  in  the  cost  of  the 
work.  An  analysis  of  the  latter  consideration  shows  that  the 
result  of  the  work  proved  that  such  an  inequality  actually  ex- 
isted. The  cost  of  the  work  upon  the  non-favored  part  was 
$20.04  per  foot;  upon  the  favored  portion  |26. 43  per  foot. 
If  the  work  conferred  a  uniform  benefit,  then  those  upon  the 
favored  portion,  if  assessed  the  amount  of  the  cost,  would  pay 
a  price  in  excess  of  that  paid  by  others.  If  the  assessment 
was  only  eighty  per  cent,  of  the  cost,  the  same  inequality  be- 
tween these  land-owners  and  others  would  exist. 

Whether  the  fundamental  limitation  upon  the  ability  of  the 
legislature  to  empower  the  commission  to  levy  an  assessment 
exceeding  an  amount  representing  peculiar  benefits  was  in  the 
legislative  mind,  is  not  a  question  upon  which,  in  my  judg- 
ment, the  validity  of  this  assessment  hangs.  That  the  legis- 
lature intended  to  reach  that  result  is  probably  true.  The 
legislature  manifested  that  intention  in  two  ways :  First,  by 
relieving  the  land-owner  of  twenty  per  cent,  of  the  cost;  and, 
second,  by  providing  for  a  special  credit  of  an  tmapplied  fund, 
which  resulted  from  the  execution  of  certain  of  the  work  by 
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land-owners  themselves,  to  a  portion  of  the  work  done  by  the 
town.  That  the  latter  provision  was  made  with  the  under- 
standing that  the  deduction  was  to  be  made  from  an  assess- 
ment of  the  entire  eighty  |K?r  cent,  is,  in  my  judgment,  clear. 
There  is  no  provision  for  the  raising  of  a  deficiency  which 
might  arise  in  case  the  amount  of  actual  l)enefita  should  Ikj 
less  than  the  eighty  jwr  cent.  This  contingency  is  met  for  the 
first  time  in  the  act  of  1875,  (Pamjth.  />.,  p.  302,)  which  limits 
the  assessment  to  the  amount  of  the  benefit  received,  and  thi  n 
provides  that  any  excess  of  the  cost  ov^r  tlte  benefits  shall  be 
paid  by  the  town  of  Union  and  the  township  of  Weehawkcn. 
This  supplement  of  1875  which,  by  its  terms,  was  engrafted 
upon  the  previous  legislation,  nccomj»li>heil  that  equality  which 
the  previous  legislation  was  presumably  designe<i  to  reach. 
By  it  each  land-ownrr  was  to  be  as<esse<l  only  the  amount 
which,  in  the  judgment  of  the  commissioners,  represented  his 
benefit,  although  it  fell  short  of  the  eigiity  j>er  ceuL.of  the 
cost  u|K)u  the  unfavored  and  of  the  eighty  per  c»»nt.  less  the 
Sj>ecial  cre<lit  u|>on  the  favore<l  jwrtion.  It  is  not  essential 
that  the  force  of  the  act  of  1875  shouhl  ho  held  to  Im*  so  broad 
as  to  sujK'rsede  entirely  the  method  providetl  by  the  acta  of 
1872  and  1873.  Had  the  assessment  for  l>fnefits  reti.hed  or 
closely  approacheii  the  cost  of  the  work  U|H>n  the  favore<l  por- 
tion, then  this  view  of  the  scope  of  the  act  of  1875  wouhl  have 
presse<l  for  cx)nsideration.  But  our  conclusion  that  the  credit 
was  to  have  lH>en  made  from  an  assessment  of  the  entire  eighty 
per  cent.,  and  the  fact  existing  that  the  assessment,  as  made, 
leaves  an  amount  greater  than  the  sum  to  be  creilitetl,  relieves 
the  case  of  the  netx?ssity  of  determining  whether  it  was  within 
the  legislative  intent,  in  any  event,  to  permit  an  arbitrary 
credit  in  favor  of  one  portion  of  land-owners  when  all  had 
already  been  a-^sesseil  by  an  equitable  and  uniform  rule.  I 
think  the  credit  has,  by  the  practical  results  of  the  preseut  as- 
sessment, been  made.  Nor  do  I  see  that  there  is  needed  a 
specific  determination  of  the  commissioners  as  to  the  portions 
of  the  road  within  the  favored  limits  to  which  the  credit  was 
applieil.     The  credit  is  the  result  of  the  ojK?ration  of  the  last 
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assessment  for  benefits  and  the  difference  between  said  assess- 
ment and  the  cost  of  the  work.  The  commissioners  had  the 
power  to  apply  the  credit  to  any  land  within  the  favored  por- 
tion. They  have  certainly  refused  to  make  any  credit  upon 
the  assessment  of  any  land-owner  in  excess  of  the  difference 
between  his  benefit  and  the  cost  of  the  work.  They  have,  by 
the  result  of  the  present  assessment,  practically  applied  more 
than  all,  and  that  is  all  that  any  land-owner  cbukl  require. 

Again,  it  is  contended  that  the  excess  of  the  eighty  per  cent. 
over  the  amount  of  benefits  has  not  been  apportioned  between 
the  town  of  Union  and  the  township  of  Weehawken. 

In  dividing  and  assessing  this  excess  the  commissioners  have 
proceeded  under  tiie  provisions  of  the  act  of  March  18th, 
1875,  {Pamph.,  L.  p.  302,  §  2,)  which  is  as  follows:  "  Any 
excess  (if  any)  of  said  eighty  per  centum  of  cost  over  the  bene- 
fit received  by  the  land  and  real  estate  hereby  made  liable  to 
such  assessment,  shall  be  paid  by  the  town  of  Union  and  the 
township  of  Weehawken,  in  the  proportion  that  the  assess- 
ments on  owners  of  lands  of  benefits  in  each  town  or  township 
bears  to  the  sum  of  the  total  assessments  of  benefits  on  owners 
of  land  in  both  town  and  township,  and  said  excess  shall  be 
collected  in  the  same  manner  provided  in  the  former  acts  for 
the  collection  of  said  twenty  per  centum,  in  the  former  acts 
mentioned." 

Prosecutors  insist  that  the  only  amounts  which  should  be 
taken  into  consideration  in  ascertaining  the  pro|)er  proportion 
of  the  excess  to  be  paid  by  the  town  and  township  respectively, 
are  those  amounts  which  have  been  assessed  upon  lands  to  pay 
for  the  improvement  of  section  No.  2. 

I  think  the  commissioners  proceeded  correctly  in  taking  the 
relative  benefits  to  land  in  each  municipality  for  all  the  work 
done  as  the  standard  of  their  apportionment.  This  method  is 
within  the  spirit  and  the  letter  of  the  act. 

The  reason  directed  at  the  exercise  of  the  power  of  the  Cir- 
cuit judge  to  fill  vacancies  which  should  occur  in  the  offices 
of  commissioner,  was  not  urged  with  much  persistence  upon 
the  argument.     The  disability  of  two  of  the  commissioners 


266  XEW  JERSEY  SUPREME  COURT. 


King  V.  Diiryea. 


seems  to  have  been  undoubted ;  but  whether  disabled  or  eoni- 
petent,  they,  after  the  completion  of  the  improvement,  re- 
signed, which  left  a  vacancy.  This  fact  alone  conferred  power 
upon  the  Circuit  judge  to  appoint  others  in  their  respective 
-places.     State  v.  City  of  Newark,  3  Didcher  197. 

The  act  required  no  notice  to  the  prosecutors  of  the  time 
and  place  of  filling  the  vacancies,  and  unless  required  by  the 
act  they  have  no  ground  of  complaint,  unless  interest  or  in- 
capacity on  the  part  of  the  appointees  is  shown.  The  disa- 
bility of  the  two  resigning  commissioners  was  urged,  however, 
as  invalidating  all  the  proceedings  up  to  the  time  of  the  resig- 
nation of  the  two  commissioners.  These  proceedings  included 
all  work  up  to  the  time  of  the  completion  and  acceptance  of 
the  work.  The  assessment  was  made  by  the  present  commis- 
sioners. It  is  too  late  to  raise  objections  to  the  steps  taken 
anterior  to  the  execution  of  the  work.  The  line  of  decision 
respecting  this  aspect  of  the  case  is  too  well  defined  for  further 
remark. 

It  is  objected  that  a  horse  railroad  company,  whose  tracks 
lie  upon  this  road,  should  have  been  and  were  not  assessed. 
It  is  probable  that  the  value  of  the  franchise  owned  by  this 
company  was  enhanced  by  the  grading  of  this  road,  although 
that  is  questioned.  The  assessment  contemplated  by  these 
acts  is  not  upon  persons  or  personal  property  or  franchises, 
but  upon  real  estate.  It  appears  that  the  company  have 
stables  in  West  Hoboken,  but  it  does  not  appear  what  the 
character  of  the  real  estate  is  or  that  it  is  benefited  in  any 
degree  by  this  road. 

As  to  the  remaining  objections  that  the  cost  of  this  im- 
provement has  not  been  assessed  upon  all  lands  specially  bene- 
fited, it  is  one  which  appeals  so  much  to  the  judgment  of  those 
who  by  observation  have  acquainted  themselves  with  the 
topography  of  the  ground  and  the  present  and  future  uses  of 
the  contiguous  real  estate,  that  the  judgment  of  the  commis- 
sioners should  not  be  reversed  unless  clearly  erroneous.  The 
prosecutors  could  complain  of  this  only  as  tax-payers  at  large, 
for  in  no  event  is  it  conceivable  that  any  assessment  could  be 
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laid  upon  property  now  uuassessed  which  would  relieve  them 
from  any  special  assessment.  While  it  is  possible  to  view  the 
question  of  the  assessability  of  property  now  unburdened  in  a 
liglit  different  from  that  taken  by  the  commissioners,  yet  I 
am  not  at  all  clear  that  they  were  wrong  in  their  views  of  the 
character  of  special  benefits,  or  in  their  application  to  the 
properties  which  came  under  their  consideration. 

The  result  of  the  commissioners'  work  should  not  be  dis- 
turbed by  us  without  clearer  convictions  of  erroneous  judg- 
ment by  them  than  we  possess  in  this  case. 

As  to  the  reason  urging  that  the  property  of  the  prosecutors 
has  been  assessed  for  more  than  the  amount  of  its  special 
benefits,  I  think  there  is  nothing  in  the  case  to  show  that 
the  judgment  of  the  commissioners  was  erroneous. 

The  assessment  should  be  affirmed. 


JOHN  MURTAUGH   ET  AL.  v.  MAYOR  AND  ALDERMEN  OF 
THE  CITY  OF  PATERSON. 

1.  The  only  method  provided  by  the  charter  of  the  city  of  Paterson  for 
paving  and  macadamizing  streets  is  by  the  imposition  of  a  special  as- 
sessment for  the  whole  or  a  part  of  the  expense  of  the  work. 

2.  Repairs  of  streets  may  be  done  solely  at  the  expense  9f  the  public. 

3.  The  resolutions  of  the  board  of  aldermen  and  the  proceedings  there- 
under relating  to  the  paving  of  parts  of  Bridge,  Cross  and  Market 
streets,  and  the  macadamizing  of  Totowa  avenue,  are  designed  to  apply 
the  sum  of  $40,000,  to  be  raised  by  general  la^x  under  an  appropria- 
tion for  permanent  improvement.  Held,  that  the  resolutions  and  pro- 
ceedings are  without  authority  in  the  city  charter. 


On  certiorari. 

This  writ  brings  up  certain  resolutions  and  proceedings  re- 
lating to  the  paving  or  repaving  of  Main  street,  in  the  city  of 
Paterson,  from  the  Passaic  river  to  Market  street,  the  paving 
or  repaving  of  a  part  of  Market  street,  the  paving  of  Bridge 
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street  from  Broadway  to  Godwin  street;  the  paving  of  Cross 
street  from  Market  street  to  Ellison  street,  the  macadamizing 
of  Totowa  avenue  and  a  portion  of  Market  street. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScUDDER  and  Reed. 

For  the  prosecutors,  G.  8.  Hilton. 

For  the  defendants,  J.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  resolutions  brought  up  by  this  writ  fix  the 
localities  within  the  city  of  Paterson  where  the  sum  of  $40,000 
is  to  be  expended  for  the  repaving  of  streets.  They  also  pro- 
vide for  receiving  proposals  for  the  execution  of  the  work,  and 
direct  the  awarding  of  contracts  for  some  of  it.  The  ground 
upon  which  the  attack  upon  all  this  procedure  is  placed  is 
that  it  was  done  by  resolntlou  and  not  by  an  ordinance  of  the 
common  council. 

It  was  stated  in  the  brief  of  counsel  that  the  city  of  Pater- 
son, in  making  its  street  improvements,  had  adopted  the  policy 
of  executing  them  at  the  public  expense.  The  annual  ordi- 
nance fixing  the  amount  to  be  raised  by  taxation  had  passed 
the  board  of  aldermen,  and  in  its  specification  of  the  objects 
of  expense  included  the  following  :  "  For  street  repairing  and 
cleaning,  §25,000 ;  for  permanent  improvement  of  streets, 
$40,000."  By  the  fourth  section  of  this  ordinance  these 
sums  were  appropriated  to  these  purposes. 

The  resolutions  were  intended  to  apply  the  last-named  sum 
to  such  localities  as,  within  the  judgment  of  the  board  of 
aldermen,  were  proper.  If  we  concede  the  power  of  the  board 
of  aldermen  to  levy  this  sum  of  money  for  permanent  im- 
provement as  a  general  tax,  I  do  not  perceive  that  the  conten- 
tion of  the  prosecutor  has  much  force*.  But  there  is  a  ques- 
tion of  power  that  meets  us  at  the  first  step  of  this  inquiry. 
It  is  whether,  in  any  way,  by  any  form  of  procedure,  this  sum 
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of  money  can  be  so  levied  for  permanent  improvements.  If 
not,  then  all  the  resolutions  of  the  board  of  aldermen  and  tiie 
reports  of  committees,  and  the  proceedings  taken  to  apply  such 
money  by  the  execution  of  the  work,  are  nugatory.  What- 
ever power  the  board  of  aldermen  can  claim,  by  which  they 
justify  this  levy,  must  be  found  in  the  charter.  It  is  not  a 
question  of  propriety  as  to  whether  the  paving  of  streets  is 
more  properly  a  public  burden  than  a  private  undertaking. 
This  question  has  been  elaborately  discussed,  and  a  collation 
of  the  cases  in  which  it  has  received  consideration  can  be 
found  in  1  DHL  Mun.  Corp.  §  619.  That  the  burden  of  such 
work  can  be  imposed  upon  the  public  at  large,  is  not  to  be 
doubted.  That  it  can  be  imposed  upon  adjoining  ownei-s, 
to  the  amount  of  special  benefits,  is,  of  course,  true.  As  to 
what  was  the  plan  in  the  present  instance  we  must  resort  for 
information  to  the  charter.  That  instrument  is  to  be  found 
found  in  the  laws  of  1871.     Pamph.  L.,  p.  808. 

The  first  grant  of  power  in  relation  to  the  opening  and 
paving  of  streets,  is  discoverable  in  title  VII.,  section  92  of 
tJie  charter.  The  first  subdivision  of  that  section  provides  for 
the  opening,  vacating,  widening,  &c.,  of  streets.  The  second 
subdivision  confers  the  power  ui)on  the  board  of  aldermen  to 
order  and  cause  any  street  or  section  of  a  street  to  be  graded, 
curbed,  guttered,  graveled,  macadamized,  flagged  or  otherwise 
improved  or  regulated  as  the  board  may  deem  advisable,  at 
the  expense  of  the  owners  of  the  lands  and  real  estate  on  the 
line  of  such  street  or  section  of  street  benefited  thereby.  "The 
succeeding  sections  of  that  title  provide  for  building  sewers, 
changing  the  course  of  streams,  and  for  doing  any  single  work 
costing  more  than  $500,  by  contract. 

The  charter,  in  the  next  step — section  92 — provides  for  a 
bureau  of  street  opening,  who  shall  assess  the  costs  upon  the 
land  to  be  benefited,  with  power,  in  case  the  costs  shall  exceed 
^  the  benefits,  of  assessing  a  portion  of  such  cost,  not  exceeding 
fifty  per  cent,  thereof,  upon  the  city  at  large.  The  next  step 
is  the  organization  of  a  bureau  of  street  improvements.  The 
sections  109  and  110  deal  with  the  method  to  be  pursued  in 
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grading,  or/iljanging  the  grade  of,  or  curbing,  guttering,  flag- 
ging, graveling,  macadamizing,  paving  or  otherwise  improving 
or  regulating  any  street.  Section  111  confers  power  upon  the 
board  to  order  any  repairs  in  the  sidewalks  or  carriage-ways 
of  any  street,  avenue,  highway  or  road  within  the  city.  Upon 
inspection  of  sections  109  an<l  110,  and  a  comparison  of  the 
text  of  those  sections  with  that  of  section  Til,  it  will  Ik?  ob- 
servable that  there  was  in  the  mind  of  those  who  drafted  this 
legislation  a  niarketl  line  of  separation  between  those  improve- 
ments mentioned  in  the  first  two  se<'tions  inchhling  paving 
and  macadamizing  and  the  improvements  mentioned  in  the 
last  section  under  the  term  "  repairs." 

The  power  conferred  upon  the  Iward  in  executing  (he  first 
class  of  impn)vements  was  to  l)c  exercised  by  ordinance;  but 
in  making  repaii's,  by  res(dution  only.  In  carrying  out  the 
plan  designed  for  accompli«*hing  the  former  work,  there  must 
be  notice  of  an  intention  to  pas^««  the  ordinance.  If  objections 
bv  a  maj<»rity  of  the  owners  of  land  fronting  upon  the  street 
proposoil  to  Im?  improvc<l  were  interpt»se<l,  then  the  ordinance 
must  receive  the  votes  of  two-thirds  of  all  the  members  of  the 
board  of  aldermen. 

Finally,  it  is  enacted  that  the  expenses  of  such  improve- 
ment, except  for  the  changing  or  altering  of  the  grade  of  a 
street,  shall  be  asse8se<l  on  the  [>roperty  fronting  on  or  adjoin- 
ing the  street  so  improveil.  In  making  re{)arations  no  notice 
is  required,  and  it  is  providetl  tliat  the  expense  thereof  shall 
be  paid  bv  the  corjwration  out  of  the  moneys  raised  by  tax 
lor  repairs  of  streets.  This  is  all  the  legislation  bearing  upon 
this  subject.  It  is,  I  think,  apparent  that  the  authority 
granteil  by  the  charter  relative  to  this  important  function  in 
the  regulation  of  municipal  affairs,  (the  opening  and  paving 
of  its  streets,)  is  coupleil  with  a  provision  that  the  exjiense  of 
siich  work  shall  be  wholly  or  partly  borne  by  the  contiguous 
land-owner.  It  ap{>ears  in  the  general  grant  of  power  first 
found  in  section  9l2,  and  in  the  mention  of  the  special  method 
of  procedure  in  executing  it  as  set  out  in  sections  10^  and  110. 
The  juxtaposition  of  section  111  with  the  preceding  sections. 
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and  the  entire  dissiiiiilarity  of  the  methods  to  be  pursued  in 
the  execution  of  the  former  work  and  in  the  making  of  re- 
pairs, exhibits  still  more  strikingly  the  legislative  intent.  That 
intent  is  that  all  work  includeil  in  the  first  class  of  improve- 
ments shall  be  done  and  paid  for  wholly  or  partly  by  a  special 
assessment,  while  the  latter  description  of  work  can  be  done 
at  the  expense  of  the  public. 

Were  there  a  doubt  as  to  the  existence  of  the  power  to  pave 
and  macadamize  solely  at  the  public  expense,  I  should  hesi- 
tate long,  in  face  of  tlie  fact  that  this  work  can  be  done  by 
special  assessment,  before  resolving  the  doubt  in  favor  of  the 
existence  of  such  a  power.  The  discretion  which  would  thus 
be  lodged  in  the  board  of  aldermen  to  relieve  the  land-owners 
upon  one  part  of  a  street  from  the  payment  of  the  amount  of 
benefits  which  the  work  upon  such  portion  confers,  and  to 
impose  upon  the  owner  of  land  upon  an  adjoining  section  the 
payment  of  the  full  amount  of  such  benefits,  would  be  so 
tremendous  that  the  presumption  would  be  extremely  forcible 
that  no  such  power  was  delegated  to  the  municipal  board. 

In  the  present  instance,  I  think  there  is  no  room  for  doubt 
as  to  the  construction  of  the  sections  already  cited.  There  is 
no  express  grant  of  power  to  pave  at  tlie  public  expense. 
The  express  mention  of  another  method  excludes  the  existence 
of  such  a  power.  The  express  direction  as  to  making  repairs  at 
public  expense  fortifies  the  conclusion  that  no  such  authority 
exists  relative  to  macadamizing  and  paving. 

Upon  inspecting  the  ordinance  of  the  board  of  aldermen 
and  the  resolutions  brought  up  by  this  writ,  it  is  apparent 
tiiat  the  improvements  which  these  resolutions  are  intended  to 
accomplish  are  within  the  class  mentioned  in  sections  109  and 
110  of  the  charter.  The  ordinance  which  makes  the  annual 
appropriation  for  municipal  purposes  contains,  as  already 
stated,  two  items :  one  for  permanent  improvement  of  streets, 
$40,000  ;  the  other  for  street  repairing  and  cleaning,  $25,000. 
It  is  the  expenditure  of  the  first  amount  which  these  resolu- 
tions are  designed  to  accomplish. 

The  resolution  of  June  15th,  1882,  authorizes  the  commit- 
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tee  on  streets  and  sewers  to  cause  advertisements  to  be  made 
for  the  macadamizing  of  Totowa  avenue,  eastwardly  from  Pet- 
erson avenue  about  four  thousand  five  liundred  square  yards, 
to  a  depth  of  six  inches;  the  worlc  to  be  proceeded  with  so 
soon  as  the  residents  on  the  line  of  said  avenue  shall  have  {)aid 
into  the  city  treasury  fifty  |)er  cent,  of  the  cost  of  curbing  and 
guttering  said  avenue  as  far  as  the  macadamization  may  ex- 
tend. Also,  for  i>aving  part  of  Bridge  street,  of  Cross  street 
and  of  Market  street. 

This  committee  reported  that  tor  j>ermanent.in)provemeuts, 
contracts  should  l>e  awarded  to  ditferent  |>ersons  to  pave  the 
}X)rtions  of  the  res|)ective  streets  above  named.  Tiie  rep  )rt 
was  adopted  by  the  board  of  aldermen. 

It  is  unnecessary  to  liet  out  the  further  proceetlings  of  tlu' 
committee.  They  all  exhibit  the  cliaractcr  of  the  work  pr(»- 
|>osed,  namely,  that  it  was  not  repairs  but  was  work  which 
could  only  bo  execute<l  in  the  manner  j>ointe<l  out  in  sections 
109  and  110.  Then-solutions  and  procee<ling  in  pursiKince 
thereof  find  no  countenance  in  the  charter,  and  are  tlierefore 
vacate<l,  with  <.\)sts. 


ST.\TE  V.  AARON  K.  LYON. 

1.  Ill  ail  indictiuent  framed  upon  section  148  of  tlie  Crimes  act,  the  owner- 
ship of  the  property,  if  known,  rauat  be  stated. 

2.  There  must  be  an  allegation  ofan  intent  to  defraud. 

t{    The  time  of  the  ooramissiun  of  the  ac(8  mn«t  be  alleged  in  all  indict* 
raents. 


On  certiorari. 

This  writ  brings  up  an  indictment  found  by  the  grand  jury 
of  Essex  county.     The  following  is  the  indictment : 

"  Essex  Oyer  and  Terminer  and  General  Jail  Delivery.     Sep- 
tember Term,  a.  D'.  1881. 

"  Essex  county,  to  wit :  The  grand  jurors  of  the  State  of  New 
Jersey,  in  and  for  the  body  of  the  county  of  Essex,  upon  their 
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oath  present  that  Aaron  K.  Lyon,  late  of  the  township  of  East 
Orange,  in  the  county  of  Essex  aforesaid,  ou  the  first  day  of 
July,  iu  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-one,  with  force  and  arms,  at  the  township  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
then  and  there  being  clerk  of  school  district  number  thirty- 
eight,  in  the  township  of  East  Orange,  in  said  county,  being 
an  office  of  profit  and  trust  under  the  authority  of  this  state, 
did  unlawfully  and  knowingly  embezzle  certain  money,  prop^ 
erty  and  securities  committed  to  his  keeping  as  said  clerk  of 
said  school  district  number  thirty-eight,  in  the  township  and 
county  aforesaid,  of  the  value  of  three  thousand  dollars,  and 
did  unlawfully  and  fraudulently  dispose  of  the  same,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  this  state,  the  government  and  dignity 
of  tlie  same. 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Aaron  K.  Lyon,  being  the  said 
clerk  of  school  district  number  thirty-eight,  in  the  township 
of  East  Orange,  in  said  county,  did  unlawfully  and  wilfully 
obtain,  counsel  and  assist  and  procure  in  obtaining  for  a  cer- 
tain other  person,  to  wit,  one  George  Condit,  then  and  there 
being,  and  to  other  persons,  certain  large  sums  of  money, 
goods,  bonds,  scrip,  securities  and  other  valuable  things,,of 
the  value  of  three  thousand  dollars,  from  the  said  township 
of  East  Orange,  said  money,  notes,  bonds,  scrip,  securities 
and  other  valuable  things  not  being  lawfully  and  justly  due 
to  the  said  Aaron  K.  Lyon,  or  to  the  said  George  Condit,  or 
to  the  other  persons  aforesaid,  at  the  time  of  the  obtaining  of 
the  same,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  this  state,  the 
government  and  dignity  of  the  same." 

The  motion  here  made  is  to  quash  the  indictment. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 
Vol.  XVI.  18 
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Obntra,  Oscar  Keen. 

The  upinioii  of  the  court  was  delivered  by 

Reed,  J.  Tiiefirstcoiint  of  this  indictment  is  framed  for  the 
purpose  of  setting  out  a  misdemeanor  under  section  148  of  the 
act  concerning  crimes.  The  text  of  tliat  section  is  as  follows  : 
*'  If  any  jK-rson  holding  an  ollicc  of  trust  and  j>ri)tit  under  the 
authority  of  this  state,  or  any  public  or  private  corporation 
existing  by  the  laws  thereof,  shall  embezzle  any  of  the  money, 
pro|)erty  or  securities  committed  to  his  keeping,  with  intent  to 
defraud  the  state,  or  any  county  thereof,  any  city,  borough, 
township,  body  corporate  or  person,  or  shall  fraudulently  dis- 
pose of  the  Kune,  he  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and,  ujM)n  conviction  thereof,  shall  Ihj  liable  to  a  fine 
not  exceeding  tive  tiiousand  dollars,  or  imprisonment  at  hard 
labor  not  cxttMHling  tive  years,  or  both." 

The  first  jH)int  taken  against  this  count  is  that  it  fails  to 
disclose  the  ownership  of  the  pro|)erty  allegetl  to  have  been 
embezzled,  or  to  state  that  it  was  the  j)ro{)erty  of  |>ersoD8  un- 
known. It  is  elementary  law  that  in  charging  crimes  com- 
mitted again>t  the  public  by  reason  of  the  destruction  or  de- 
privation of  property,  ownership  is  an  essential  averment,  by 
which  the  identity  of  the  proj>erty  is  fixed.  But  identity  of 
the  properly  was  not  the  single  ground  upon  which  the  neces- 
sity of  the  rule  rested. 

At  common  law,  the  crimes  of  burglary,  larceny  and  arson 
could  l)e  committeii  only  upon  pro|)erty  of  a  third  person.  It 
was  im[>ortant  that  the  indictment  should  charge,  as  an  essen- 
tial element  of  the  crime,  that  the  pro|)erty  was  res  cUieno  of 
some  one  other  than  the  defendant,  the  name  of  whom,  if 
known,  should  be  disclosed,  and  if  unknown  it  should  l)e  so 
stated.  So,  therefore,  ownership  became  an  essential  averment 
in  indictments  for  this  class  of  crimes.  1  Bish.  O'im.  Pro.,  § 
321.  In  indictments  for  larceny  this  averment  is  a  familiar  and 
important  allegation.     Now  this  crime  of  embezzlement  arises 
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by  the  exteDsiou  of  the  crime  of  hirceiiy  to  a  number  of  acts 
which  were  removed  from  the  limits  of  criminality  by  a  line 
of  subtle  and  unsubstantial  distinctions.  For  an  instance,  if 
a  servant  was  entrusted  with  the  custody  of  his  master's  chat- 
tels, and  appropriated  them  to  his  own  use,  he  was  guilty  of 
larceny,  but  if  he  had  the  possession,  and  appropriated  them, 
he  was  guiltless.  The  absurd  result  of  refinements  like  these 
led  to  the  interference  of  parliament.  Tiie  first  act,  passed  in 
1529,  made  it  a  felony  for  a  servant  over  the  age  of  eighteen 
yeai-s,  not  an  apprentice,  to  embezzle  any  money  or  chattel 
entrusted  to  him  by  his  master  to  be  kept  for  use. 

The  significance  of  the  word  ''embezzle,"  meaning  to  fraudu- 
lently appropriate  to  one's  own  use  the  property  of  another, 
seems  to  have  been  introduced  as  a  word  of  literary  import 
which  has,  only  from  its  subsequent  use  in  criminal  statutes, 
acquired  a  criminal  significance.  It  meant  a  breach  of  trust. 
This  and  many  succeeding  statutes  made  the  breach  of  trust, 
when  occurring  under  definite  conditions  of  fact,  a  misde- 
meanor or  felony. 

A  succinct  and  intelligent  history  of  the  English  legislation 
is  to  be  found  in  Justice  Stephen's  History  of  the  Criminal  Lata 
of  Enrjland,  vol.  III.,  p.  157.  In  some  instances  it  declared 
embezzlement,  under  a  certain  condition  of  affairs,  to  be  larceny. 
In  others  it  made  the  act  a  distinct  felony.  In  all  of  them  it 
is  apparent  that  the  object  is  an  extension  of  the  crime  of 
larceny  or  a  provision  for  the  punishment  of  a  cognate  offence. 
It  is  the  fraudulent  appropriation  of  the  property  of  another 
in  both  larceny  and  embezzlement.  The  distinction  is  found 
in  the  manner  in  which  the  property  reached  the  possession 
of  the  appropriator.  So  far,  then,  as  to  the  necessity  of  the  de- 
scriptive averment  of  ownership  of  the  thing  fraudulently  ap- 
propriated, no  reason  is  perceived  why  it  should  be  required 
in  larceny  and  not  in  embezzlement.  By  the  rules  of  plead- 
ing in  charging,  all  analogous  injuries  result  by  deprivation  of 
or  destruction  of  property.  This  averment  is  in  the  highest 
degree  material  in  charging  the  misdemeanor  under  our  act. 
The  precedents  are  all  in  accord  with  this  view.     3  Chit.  C. 
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L  981  ;  1  Whm-t.  on  Precedents*  470;  Tiev  v.  }fcGregor,  3 
B.  ii'  P.  106. 

A^in,  tlipre  is  no  allegation  of  an  intent  to  defraud.  Tiiis 
apjiears  to  l)e  an  essential  part  of  the  misdemeanor  defined  by 
the  one  hiindre<l  and  forty-«'ii;hth  s(H>tioM.  Nor  does  the  alter- 
native phra>»e,  "  frauchilontly  di<[>ose  of  the  same,"  although 
upe<l  in  the  indictment  in  the  words  of  the  act,  cure  the  plead- 
ing. The  words  "  fraudulently  tlis|x>se  of"  seem  to  have  no 
signifie:ition  i)roader  than  emlx'zzle,  and  the  omission  of  the 
words  '*  with  intent  to  «lefraud,"  after  the  use  of  these  words, 
arises,  I  think,  u|Hin  the  view  that  they  were  inferential. 

The  first  'Y>unt  is  ImkI. 

The  second  count  is  frame<l  under  tlie  one  hundred  and 
fiftieth  section  of  the  Crimes  act. 

The  first  objection  is  fatal. 

This  i>j,  tliat  there  is  no  time  allegetl  when  the  acts  set  out  in 
tlie  count  were  done.  There  is  neither  an  express  statement  of 
the  period  witliin  which  the  acts  set  out  ocrurre<l,  nor  any 
reference  to  another  part  of  the  indictnient  which  contains 
such  a  statement.  The  acts  may  have  occurreil,  so  far  as  the 
count  siiows,  at  any  time  within  the  lifetime  of  the  defendant. 
The  time  neetl  not  l)e  prove<l  a^  sfate<l,  but  that  a  time  within 
the  |>eriod  not  ctivire<l  by  the  statute  of  limitations  must  be 
8tate<l  is  too  fundamental  for  discussion.  The  indictment 
must  be  quaslieil. 


STATE,  EX  REL.  BOARD  OF  EDUCATION  OF  THE  CITY  OF 
PLAINFIELD,  v.  PATRICK  SHERIDAN,  COLLECTOR  OF 
UNION  COUNTY. 

A  county  <>>llect'>r,  ii|Min  vtnndamu.*,  will  be  onlert^l  to  paj  over  to  the 
treasurer  of  a  town  or  township  collector  the  amount  of  school  monev* 
apportioned  to  said  town  or  town-^hip,  for  which  the  collector  bold* 
the  oriler  of  the  county  su|)erintendent,  although  the  town  treasurer 
or  township  c<~>llector  may  owe  to  the  county  collector  naoneys  due  for 
state  and  countv  taxes. 
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The  board  of  education  of  the  city  of  Plainfield  have  a  rule 
upon  the  collector  of  Union  county  requiring  him  to  show 
cause  before  this  court  why  a  mandamus  sliould  not  go  com- 
manding him  to  pay  to  the  collector  of  the  city  of  Plainfield 
the  sum  of  $6356.77,  the  amount  of  an  order  drawn  in  favor 
of  said  collector  upon  the  collector  of  Union  county  by  N.  W. 
Pease,  county  superintendent  of  public  schools,  the  above  sum 
being  the  amount  a{)portioned  to  the  said  city  out  of  the  state 
school  tax. 

The  evidence  taken  to  be  used  upon  the  argument  upon  the 
return  of  this  rule,  shows  the  following  facts : 

The  order  above  mentioned  was  drawn  by  the  county 
superintendent,  and  by  him  delivered  to  the  county  collector 
on  May  2d,  1879.  The  county  collector  did  not  pay  any 
cash  upon  this  order,  but  he  credited  the  collector  of  the  city 
of  Plainfield  witJi  the  amount  of  the  order  as  so  much  money 
received  from  said  collector  on  account  of  the  state  and  county 
taxes  due  the  county  from  tiie  city  of  Plainfield.  This  credit 
was  assented  to  by  the  collector  of  the  city  of  Plainfield. 

The  city  collector,  at  various  times,  has  paid  to  the  rejator, 
on  account  of  the  school  moneys  of  1878  and  1879,  the  aggre- 
gate sum  of  $4438,  leaving  a  balance  of  $1928.77  due  the 
relator  upon  the  school  tax  of  that  year. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 

For  the  relator,  C.   W.  Kimball. 

For  the  defendant,  /.  A.  Fay. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  manner  in  which  the  state  tax  for  school 
purposes  is  to  be  ascertained  and  assessed  is  so  fully  exposed 
in  the  cases  of  State  v.  Cox,  Collector,  9  Vroom  302,  and  Board 
of  Education  of  Elizabeth  v.  Shendan,  13  Vroom  64,  that  a 
recital  of  the  statutes  controlling  it  would  be  of  no  utility. 
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The  siil)stance  of  the  scheme  is  that  a  tax  of  two  mills  is  im- 
posed upon  the  ratable  property  in  the  state,  which  is  api>or- 
tioned  to  tlio  counties  by  the  comptroller  by  May  1st  of  each 
year.  The  board  of  assessors  apportions  each  county's  portion 
nmoiig  the  cities  and  townships  constituting  taxing  districts 
within  the  county.  The  state  superintendent  apportions  the 
amount  so  assessed,  on  or  before  Jatuiary  of  each  year,  to  the 
several  counties ;  and  it  is  his  duty,  on  or  before  January  of 
each  year,  to  draw  onlers  upon  the  comptroller,  in  favor  of 
the  county  collectors,  for  tiie  money  so  ap|>ortioned.  The 
county  sui>erintondent  apportions  the  share  designated  for  his 
countv  among  the  towns,  cities  and  si-hool  di-tricfs,  and  on  or 
before  Februarv  10th,  he  is  require<l  to  draw  on  the  county 
collector,  in  i'av«M"  of  the  township  collectors  ami  city  treas- 
urers, for  the  moneys  so  apportioned.  It  is  nK]nire<l  that  all 
moneys  for  state  and  county  taxes,  including,  of  course,  the 
school  tax,  shall  l)c  paid  by  the  collector  or  treasurer  to  the 
county  collector  out  of  the  first  moneys  collected.  The  county 
collector,  as  appear*  by  the  ti^timony,  has,  instenl  of  re^-eiving 
this  money  and  th«'n  i)aying  <>ver  the  amount  of  the  order 
])ermitted  the  amount  of  the  ortler  to  l)e  considereil  a  set-off 
against  any  money  due  him  tor  state  and  county  taxes.  He 
has  sjiid  by  his  conduct.  Pay  me  the  remainder  of  the  state 
and  (x>unty  tax  in  cash  and  you  can  settle  with  the  school 
trustees  for  the  amount  of  the  order.  In  pursuance  of  that 
arrangement  a  part  of  the  amount  of  this  onler  has  been  jiaid 
by  the  collector  to  the  relators. 

In  my  judgment  there  can  be  no  such  arrangement  by 
which  the  duty  of  paying  this  money  can  In?  shifte<l  from  the 
county  collector  to  some  other  |)ersou.  The  board  of  e<luca- 
tion,  who  are  the  recipients  of  this  money,  have  the  right  to 
look  to  the  fund  in  the  hands  of  the  county  collector.  He 
cannot  substitute  the  credit  of  a  stranger  for  the  cash  which 
he  is  supposed  to  hold  by  virtue  of  the  state  superintendent's 
warrant  in  his  favor.  It  seems  too  clear  for  discussion  that 
the   county   collector  must    respond.      I    think  there  wa-*  a 
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technical  error  in  the  form  of  the  order.  It  should  have 
been  in  favor  of  tlie  treasurer  instead  of  the  collector. 

The  act  provides  tliat  the  order  of  the  county  superintendent 
shall  be  drawn  in  favor  of  the  township  collector  and  city- 
treasurers  in  his  county.  Plainfield  has  a  treasurer  and  he  is 
the  appropriate  person  to  receive  these  moneys. 

This  is  only  an  unimportant  matter  in  the  present  case,  and 
the  writ  should  go  commanding  the  payment  of  the  sum  of 
$1928.77  by  the  defendant  to  the  treasurer  of  Plainfield.  as 
the  remainder  due  upon  the  said  warrant.  I  do  not  perceive 
how  the  balance  alleged  to  be  due  upon  the  warrants  of  the 
preceding  year  is  involved  in  this  rule.  Let  a  peremptory 
writ  go  as  stated,  with  costs  for  relator. 


>TATE,  THOMAS  R.  HUNT,  PROSECUTOR,  v.  COMMON  COUN- 
CIL OF  THE  CITY  OF  LAMBERTVILLE. 

Under  the  charier  of  (lie  city  of  Lambertville,  {Pamph.  L.  1868,  p.  9ol,) 
authority  to  build  a  sewer  along  a  public  street  in  the  city  cannot  be 
granted  to  private  persons  except  by  ordinance. 


On  certiornri. 

Argued  at  February  Term,  1883,  before  Justices  Dixon 
and  Magie. 

For  the  prosecutor,  John  Lilly  and  James  Wilson. 

For  the  defendant,  J.  P.  Stockton,  Attorney- General. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     The  certiorari  brings  up  for  review  the  follow- 
ing resolution,  passed  by  the  council  September  4th,  1882  : 
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"  That  tlie  request  of  the  |>etitioners  be  granted  under  the 
following  conditions,  viz. : 

"  That  they  be  allowed,  at  their  own  ex|>ense,  to  lay  a  terra- 
cotta sewer  from  a  point  in  the  middle  of  Gordon's  alley,  along 
the  south  side  of  Bridge  street,  to  a  |X)int,  say  fifty  feet,  from 
the  west  side  of  Main  street;  thence  diagonally  across  Main 
street  and  connecting  with  the  Main  street  sewer  at  a  point  on 
the  south  side  of  Bridge  street ;  that  they,  or  others,  be  al- 
lowed to  make  water-closet  or  other  connections  with  the  same, 
only  on  conditions  that  they  sign  an  agreement  that  in  case, 
at  any  future  time,  after  a  trial  of  six  months,  such  connec- 
tions cause  any  unpleasant  or  deleterious  odors,  or  if  it  be 
found  to  affect  the  ije-alth  of  any  part  of  the  city,  they  cut  off 
such  connections  immeiliately  upon  notice  from  city  council." 

The  i)etition  referred  to  is  as  follows: 

"  Lambertville,  July  3d,  1882. 
"  To  Uie  Honorable  the  President  and  Members  of  the  Comnwii 
Council  of  the  City  of  Lambertville : 

*'  The  undersigned  freeholders  on  Bridge  street  would  wory 
respectfully  submit  for  your  favorable  consideration  that  a 
sewer  be  laid  on  Bridge  street,  said  sewer  to  run  from  a  point 
opposite  Mr.  I^air's  store  east,  and  connect  with  sewer  iu 
Main  street. 

(Signet!,)  "St.  John's  Culhcii  Corpobatiox. 

"  William  H.  Davis. 
"  John  C.  Moore, 
"Sallie  Y.  Ely. 
"  William  C.  Conover." 

The  objection  to  the  resolution  mainly  relied  on  by  the 
])rosecutor,  in  front  of  whose  pro|>erty  the  sewer  is  to  be  laid, 
is  that  the  power  which  the  council  lias  here  attempted  to 
exercise  can  be  lawfully  exercised  only  by  ordinance,  and  is 
therefore  subject  to  the  restrictions  im[K)sed   by  the  charter 
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upon  the  adoption  of  ordinances,  which  were  not  observed  in 
passing  this  resolution. 

The  section  of  the  charter  by  which  alone  the  prosecutor 
claims  the  power  is  conferred  is  the  forty-ninth,  to  the  effect 
that  it  shall  be  lawful  for  the  council,  whenever,  in  their 
opinion,  the  public  good  requires  it,  hy  ordinance,  *  *  * 
to  order  and  cause  sewers  or  drains  to  be  constructed  in  any 
part  of  sard  town,  &c.  If  this  claim  be  well  founded,  it  is 
plain  that  an  ordinance  is  requisite,  and  a  resolution  passed 
with  less  forniality  is  insufficient  and  illegal.  State  v.  Bay- 
onne,  G  Vrooni  335 ;  State  v.  Hoboken,  6   Vroom  205. 

But  the  defendant  insists  that  this  section  refers  to  the  con- 
struction of  sewers  at  public  expense,  and  does  not  embrace 
a  mere  authority  to  others  to  lay  drains  at  their  own  cost ; 
that  this  latter  purpose  is  more  aptly  subserved  by  the  twenty- 
first  section,  which  empowers  the  council  to  make  ordinances, 
rules,  regulations  and  by-laws  for  the  purpose  of  prescribing 
the  manner  in  which  corporations,  firms  or  persons  shall  ex- 
ercise any  privilege  granted  to  them  in  the  use  of  any  street, 
*  *  *  or  in  digging  up  any  street,  *  *  *  for  the 
])urpose  of  laying  down  pipes  or  any  other  purpose  whatever. 
But  it  seems  very  doubtful  whether  this  twenty-first  section 
grants  the  authority  which  is  requisite  to  justify  the  action  of 
the  council  now  under  review.  It  appears  to  relate  merely  to 
the  regulation  of  the  mode  in  which  streets  shall  be  used  or  dis- 
turbed for  the  purpose  of  exercising  some  pre-existing  privi- 
lege, and  not  to  confer  the  right  of  creating  the  privilege. 
Such  a  power  is  not  adequate  to  the  purpose  now  sought  to 
be  accomplished.  The  fee  of  the  streets  is  in  the  owners  of 
the  adjoining  property;  other  individual^  have  no  right  to 
use  the  soil  except  under  sanction  of  the  public  easement. 
The  rights  claimed  by  virtue  of  the  present  resolution  are  not 
simply  that  of  excavating  the  street,  but  also  that  of  building 
and  maintaining  a  sewer.  Both  rights  are  within  the  public 
easement,  but  they  are  quite  distinct  from  each  other.  Glasby 
V.  Morris,  3  G  E.  Green  72.  The  power  of  exercising  and 
enjoying  that  branch  of  the  public  easement  which  consists  in 
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constructing  and  maintaining  sewers  is,  I  think,  most  clearly 
found  in  the  forty-ninth  section,  and  in  seeking  to  give  effect 
to  all  the  provisions  of  the  charter,  the  court  should  deduce  a 
])0wer,  which  may  possibly  be  claimed  under  several  clauses, 
from  that  clause  in  which  it  most  manifestly  resides.  This 
forty-ninth  section  was,  no  doubt,  intended  to  confer  the 
power  of  building  public  sewers  at  public  expense  and  by  the 
public  authorities ;  but  the  main  grant  was  the  power  of 
having  public  sewers  built ;  by  whom  the  work  should  be 
done,  and  at  whose  cost,  were  but  incidental.  When  the  legis- 
lature gave  to  the  council  express  authority  to  order  and  cause 
public  sewers  to  be  constructed  and  money  to  be  raised  and 
paid  for  their  construction,  it  impliedly  empowered  the  coun- 
cil to  .sanction  the  building  of  such  sewers  at  private  expense; 
and  this  implied  power  must  be  exercised  by  the  council  in 
the  same  manner  as  is  prescribed  for  the  exercise  of  tiie  ex- 
press power,  i:  e.,  by  ordinance. 

Even  under  the  twenty-first  section,  it  is  not  evident  that 
an  ordinance  would  Dot  be  required.  The  language  "ordi- 
nances, rules,  regulations  and  by-laws  "  is  certainly,  to  some 
extent,  tautological,  for  "ordinances"  and  "by-laws"  are  not 
distinguishable;  and  it  is  doubtful  whether  "rules"  and 
"regulations,"  on  the  subjects  embraced  in  this  section,  are 
not  merely  equivalent  words.  Kepner  v.  Commonwealth,  40 
Penna.  St.  124. 

Our  conclusion  is  that  the  resolution  was  unwarranted,  and 
must  be  set  aside,  with  costs. 


JAMES  TERNEY  v.  JACOB  WILSON. 

1.  An  agreement  between  an  attorney  and  his  client  that  the  attorney  stall 
have  a  lien  upon  a  certain  judgment  to  be  recovered,  for  a  specified 
sum,  as  compensation  for  his  services,  constitutes  a  vali<l  equitable  as- 
signment of  the  judgment  pro  tanto  which  attaches  to  the  judgment  as 
soon  as  entered. 
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2.  The  equity  of  the  assignee  under  such  an  assignment  is  superior  to  the 
claim  of  the  judgment  debtor  to  set  off  against  the  judgment,  a  judg- 
ment against  the  plaintiff  which  he,  the  debtor,  had  purchased  after 
the  entry  of  the  judgment  against  himself  and  before  he  had  notice  of 
the  assignment. 

3.  A  failure  to  give  to  the  debtor  notice  of  the  assignment  of  the  debt 
will  not  subject  the  assignee  to  merely  equitable  claims  of  the  debtor, 
which  do  not  attach  to  the  debt  itself  and  which  accrue  to  him  after 
the  assignment. 

'    On  rule  to  show  cause. 

Argued  at  February  Term,  1883,  before  Justices  Dixox 
^nd  Magie. 

For  the  motion  to  set  off  judgments,  B.  A.  Vail. 
Contra,  E.  8.  Savage  and  G.  W.  Miller,  of  New  York. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  November  8th,  1882,  the  plaintiff  recovered 
a  judgment  in  this  court  against  the  defendant  for  $1122.53 
damages  and  costs.  E.  S.  Savage,  Esq.,  was  the  plaintiff's 
attorney  and  counsel,  and  while  the  suit  was  pending,  the 
plaintiff  being  unable  to  compensate  Mr.  Savage  for  his  ser- 
vices, it  was  agreed  between  them  that  if  Mr.  Savage  would 
attend  to  the  prosecution  of  the  cause,  and  would  defend  the 
plaintiff  in  some  other  litigation  with  the  defendant,  and 
would  defend  the  plaintiff's  brother  upon  trial  of  an  indict- 
ment which  had  been  found  against  him,  then  he,  Mr.  Savage, 
should  have  a  lien  for  the  compensation  due  him  upon  the 
judgment  which  might  be  recovered  in  the  suit.  Shortly 
before  the  entry  of  the  judgment,  Mr.  Savage's  services  having 
been  then  all  substantially  rendered,  he  and  the  plaintiff  agreed 
upon  1865  as  a  fair  and  just  compensation  therefor. 

On  A])ril  17th,  1873,  one  John  H.  Campbell  recovered  a 
judgment  in  the  Middlesex  Circuit  Court  for  $612.08  dam- 
ages and  costs,  against  this  plaintiff  and  another.  On  Novem- 
ber 14th,  1882,  Campbell's  administratrix  assigned  this  judg- 
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ment  to  the  present  defendant,  who,  on  November  15th,  188^, 
caused  it  to  be  docketed  in  this  court. 

This  defendant  now  moves  to  have  the  Campbell  judgment 
set  off  against  the  plaintiff's  judgment.  Mr.  Savage  opposes 
this  motion,  except  as  to  the  surplus  remaining  after  deduct- 
ius:  his  claim  for  S865  and  the  taxed  costs. 

The  right  to  set  off  one  judgment  against  another  is  a  purely 
equitable  one,  to  be  administered  in  all  cases  upon  such  terms  as 
will  promote  substantial  justice.  Brown  ads.  Hendrickson,  10 
Vroom  239.  It  of  course  cannot  attach  until  the  party  seek- 
ing the  set-off  has  become  both  a  judgment  creditor  and  a 
judgment  debtor  of  the  person  against  whom  it  is  sought.  lb. 
In  the  present  case  it  could  not  arise  until  November  14th,  1882, 
when  the  Campbell  judgment  was  assigned  to  the  defendant. 
"While  that  judgment  was  due  to  Campbell,  there  could  be  no 
right  to  set  it  off  against  the  judgment  which  the  defendant 
owed.  The  question  for  decision  then  is,  What  right  of  set- 
off in  equity  accrued  to  the  defendant  on  November  14th, 
1882?  And  the  first  step  towards  an  answer  will  be  taken  in 
determining  what  equitable  right  Mr.  Savage  had  before  ac- 
quired in  the  judgment  of  November  8th. 

The  agreements  made  between  the  plaintiff  and  Mr.  Savage 
created  a  debt  from  client  to  counsel,  valid  both  in  law  and 
equity,  {Hopper  v.  Ludlum,  12  Vroom  182,)  and  constituted 
an  equitable  assignment  to  the  latter  of  so  much  of  the  judg- 
ment as  was  needed  to  pay  his  debt,  which  assignment  attached 
to  the  judgment  as  soon  as  it  was  entered,  November  8th. 
The  principle  that  an  agreement  between  debtor  and  creditor 
that  the  creditor  shall  have  a  claim  upon  a  specific  fund  for 
payment  of  his  debt,  will  operate  as  a  binding  equitable  as- 
signment of  the  fund  pro  tanto,  was  distinctly  asserted  by  Lord 
Hardwicke  as  early  as  Row  v.  Dawson,  1  Ves.,  Sr.,  331,  and 
was  declared  to  be  clearly  deducible  from  all  the  pertinent 
cases,  a  century  later,  by  Lord  Truro  in  Rodick  v.  Gandell,  1 
De  G.,  31.  &  G.  763.  It  has  been  recognized  in  this  state, 
[Bower  v.  Haddon  Blue  Stone  Co.,  3  Stew.  Eq.  Ill,  affirmed 
tmh  nom.  Lyon  v.  Bower,  3  Stew.  Eq.  340,)  and  is  a  settled 
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rule  in  equity.  It  embraces  contracts  between  counsel  and 
client  for  payment  of  the  former  out  of  the  judgment  to  be 
recovered.  Ely  v.  Coohe,  28  N.  Y.  365  ;  Williams  v.  Inger- 
soll,  89  N.  Y.  508.  Sometimes  it  has  been  held  that  the 
principle  should  not  be  applied  to  agreements  of  the  character 
just  mentioned  because  they  are  champertous,  but  as  the  Eng- 
lish law  against  champerty  is  repudiated  in  New  Jersey, 
{Schomp  V.  Schenck,  11  Vroom  195,)  this  element  is  not  here 
objectionable.  Occasionally,  also,  it  has  been  said  that  if  the 
assignment  embraced  only  part  of  a  debt,  it  was  not  obligatory 
upon  the  debtor  without  his  assent,  the  reason  being  that  his 
single  obligation  could  not  thus  be  split  up  into  several  unless 
he  consented.  This  reason,  however,  controls  only  legal 
rights  and  remedies,  and  Chancellor  Green,  in  Superintendent 
V.  Heath,  2  McCarter  22,  has  well  observed  upon  it  that  "it 
has  no  application  whatever  to  an  equitable  assignment  sought 
to  be  enforced  in  a  court  of  equity  against  a  fund  in  the  hands 
of  the  debtor."  The  right  of  a  partial  assignee  was  explicitly 
supported  in  Lett  v.  Morris,  4  Sim.  607,  and  Bower  v.  Had- 
don  Blue  Stone  Co.,  uhi  supra. 

As  we  therefore  are  called  upon  in  this  case  to  exercise  a 
purely  equitable  power,  we  must  do  so  in  recognition  of  the 
rights  of  Mr.  Savage  as  assignee  pt'o  tanio  of  the  plaintiff's 
judgment  from  the  moment  of  its  entry.  Until  November 
14th  these  rights  were  unquestionably  valid  against  the  de- 
fendant, and  if,  before  that  date,  they  had  been  notified  to 
him,  it  would  certainly  have  been  beyond  his  power  to  impair 
them.  But  such  notice  not  having  been  given,  the  defendant, 
on  the  day  mentioned,  purchased  the  judgment  against  the 
plaintiff  for  the  purpose  of  doing  what,  if  the  facts  had  been 
as  he  supposed,  he  would  have  had  a  perfect  right  to  do,  set- 
ting off  one  judgment  against  the  other;  and  the  next  ques- 
tion, therefore,  is  whether  this  act  gives  him,  in  equity,  a  claim 
superior  to  that  of  the  assignee. 

The  exact  status  of  the  parties  concerned  in  an  assignment 
of  a  chose  in  action,  before  notice  to  the  debtor,  will  be  found, 
on  examination,  to  be  the  subject  of  much  diversity  of  judicial 


286  NEW  JERSEY  SUPREME  COURT. 

Terney  v.  Wilson. 

opinion.  But  I  think  courts  are  in  substantial  accord  to  an 
extent  sufficient  for  the  decision  of  the  question  presented  in 
the  case  before  us. 

A  failure  to  give  to  the  debtor  notice  of  the  assignment 
will  not  subject  the  assignee  to  merely  equitable  claims  of  the 
debtor,  which  do  not  attacli  to  the  debt  itself  and  which  accrue 
to  him  after  the  assignment;  and  among  the  claims  which  do 
not  attach  to  the  debt,  but  are  only  collateral,  is  a  claim  of 
set-off. 

When  tiie  assignment  transfers  the  legal  title  to  the  debt,  it 
has  usually  been  considered  that  an  equity  of  the  debtor,  in 
order  to  be  protected  against  the  assignee,  must  both  inhere  in 
the  debt  and  have  belonged  to  the  debtor  before  the  assign- 
ment was  made.  Hence  it  was  decided  in  Bwrough  v.  Moss, 
10  B.  d-  C.  558 ;  Oulds  v.  Harrison,  10  Exch.  572,  and  Cum- 
berland Bank  v.  Hann,  3  Harr.  222,  that  a  bill  or  note  in 
tlie  hands  of  an  endorsee  after  maturity  is  not  subject  to  the 
set-off  of  a  debt  due  from  the  endorser  to  the  maker  at  the 
time  of  the  endorsement,  such  claim  of  set-off  not  being  an 
equity  attaching  to  the  chose  assigned.  The  case  of  Sargent 
V.  Southgate,  5  Pick.  312,  is  to  the  contrary  effect,  but  it  seems 
to  be  in  conflict  with  the  earlier  case,  in  the  same  state,  of 
Holland  v.  Makepeace,  8  JIass.  418,  and  has  not  received 
general  adoption  in  other  states.  It  rests  upon  the  idea  that 
the  title  by  such  an  endorsement  should  be  treated  as  equitable 
rather  than  legal,  and  so  subject  to  the  equitable  right  of  set- 
off then  existing  in  the  maker.  But  in  Baxter  v.  LiUle,  6 
Mete.  7,  the  same  court  explicitly  refused  to  extend  the  right 
of  set-off  to  claims  acquired  by  the  maker  against  the  endorser 
after  the  endorsement,  but  before  notice  of  it.  An  assignee 
under  the  bankruptcy  and  insolvency  acts  is  regarded,  for 
many  purposes,  as  an  equitable  owner  only,  and  hence  the 
debtors  of  a  bankrupt  or  insolvent  may  set  off  against  their 
notes  which  have  passed  to  the  assignee  such  claims  as  they 
held  against  the  assignor  at  the  time  of  the  assignment.  Re- 
ceivers, &c.,  v.  Paterson  Gaslight  Co.,  3  Zab.  283.  But  they 
cannot  so  set  off  claims  which  they  have  subsequently  acquired, 
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even  though  such  claims  arise  by  their  paying  debts  of  the 
bankrupt  or  insolvent  for  which  they  were  responsible  when 
the  assignment  was  made.  Ex  parte  Hale,  3  Ves.,  Jr.,  304 ; 
Chance  v.  Isaacs,  5  Paige  592.  In  Coster  v.  Griswold,  4 
Edw.  Ch.  364,  the  rule  that  a  bona  fide  assignee  of  choses  in 
action  should  be  protected  against  equities  accruing  to  the 
debtor  after  the  assignment,  was  applied  in  favor  of  the  as- 
signee of  bonds  and  even  against  equities  of  the  obligor  grow- 
ing out  of  the  transaction  in  which  the  bonds  had  been  given. 
To  the  same  effect  are  Cornish  v.  Bryan,  2  Stockt.  146,  and 
Bush  V.  Cushman,  12  C.  E.  Green  131.  In  Beckwith  v. 
Union  Bank,  9  N.  Y.  211,  it  was  applied  in  favor  of  the  as- 
signee of  a  bank  account  against  the  bank  claiming  to  set  off  a 
note  endorsed  by  the  assignor,  which  they  held  at  the  time  of 
the  assignment,  but  which  matured  and  was  charged  up  after 
that  event  and  before  notice  of  it. 

Of  similar  purport  have  been  the  decisions  concerning  the 
setting  off  of  judgments.  In  Gay  v.  Gay,  10  Paige  369, 
Chancellor  Walworth  said  :  "The  right  to  set  off  one  judg- 
ment or  decree  against  another  only  exists  in  those  cases  where 
the  debts  on  both  sides  have  been  finally  liquidated  by  judg- 
ment or  decree,  before  the  assignment  of  either  to  a  third 
party."  In  Hackett  v.  Connett,  2  Edw.  Ch.  73 ;  Graves  v. 
Woodbury,  4  Hill  559 ;  Spencer  v.  Barber,  5  Hill  568,  and 
Roberts  v.  Carter,  38  N.  Y.  107,  the  courts  refused  to  set  off 
judgments  and  decrees,  on  the  ground  that  a  prior  assignment 
of  one  of  the  claims  had  prevented  the  right  of  set-off  from 
attaching.  In  Graves  v.  Woodbury,  Judge  Cowen,  referring 
to  the  point  of  notice  to  the  debtor  that  the  claim  against  him 
had  been  assigned,  says  :  "  The  only  object  of  such  a  notice  is 
to  put  the  debtor  on  his  guard  against  dealing  with  the  as- 
signor, or  perhaps  obtaining  other  demands  against  him,  on 
the  belief  that  he  still  continues  the  equitable  owner."  I  have 
not  found  any  case  where  this  "perhaps"  of  the  learned  judge 
has  developed  into  anything  more  than  a  conjecture. 

The  cases  of  Chamberlin  v.  Day,  3  Coio.  353,  and  Brown 
ads.  Hendrickson,  10  Vroom  239,  are  authorities  for  the  posi- 
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tion  that  the  rights  of  an  equitable  assignee  of  a  judgment  at- 
tach before  notice  of  the  assignment  is  given  to  the  debtor. 

Hence,  in  the  present  case,  I  think  the  conclusion  is  war- 
ranted that  the  equitable  right  which  Mr.  Savage  acquired  in 
the  judgment  against  the  defendant  as  soon  as  it  was  entered 
was  not  impaired  by  any  subsequent  equity  accruing  to  the 
defendant  by  his  purchase  of  the  judgment  against  the  plain- 
tiff. Between  the  two  equities  the  maxim,  "Qui  prior  est  in 
tempore  potior  est  in  jure,''  establishes  the  superiority  of  the 
former. 

The  defendant's  set-off  must  therefore  be  limited  to  so  much 
of  the  plaintiff's  judgment  as  remains  after  satisfying  Mr. 
Savage's  claim.  As  to  the  amount  of  this  claim,  I  think  it  is 
$865  only,  with  interest,  and  not  that  sum  and  the  taxed  costs 
besides.  Mr.  Savage,  in  his  evidence,  says  that  $865  was 
agreed  on  between  himself  and  the  plaintiff  as  his  compensa- 
tion for  all  services  rendered  and  money  expended  by  him  in 
and  about  the  several  litigations,  and  therefore,  if  that  sum  be 
paid,  I  think  he  has  no  claim,  legal  or  equitable,  to  the  taxed 
costs. 

The  defendant's  motion  for  set-off  will  be  allowed  to  the 
extent  indicated.  The  entire  claim  of  neither  party  biing 
wholly  supported,  each  must  pay  his  own  costs. 


STATE,  EUGENE  HERSHOFF,  PROSECUTOR,  v.  TREASURER 
OF  THE  CITY  OF  BEVERLY. 

1.  The  fact  that  summary  proceedings  before  a  magistrate  for  violation 
of  a  city  ordinance  appear  to  be  prosecuted  in  the  name  of  the  city 
treasurer  instead  of  the  corporate  name,  is  not  a  fatal  objection  to  their 
validity. 

2.  Under  the  charter  of  the  city  of  Beverly,  the  common  council  may 
authorize  either  an  action  of  debt  or  a  complaint  and  summary  convic- 
tion before  a  magistrate  for  violation  of  its  ordinances. 

3.  On  such  a  complaint,  a  slight  variance  between  the  allegation  and  the 
proof,  as  to  the  time  of  the  offence,  is  immaterial. 
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4.  The  title  of  an  ordinance,  being  inessential,  cannot  control  the  tenor 
of  the  enactment. 

5.  A  power  to  license  places  for  the  sale  of  fermented  liquors,  granted  to 
a  city  where  such  places  were  unrestrained  by  general  law,  coupled 
with  the  general  power  to  pass  ordinances  for  promoting  the  peace  and 
good  order  of  the  city,  justifies  an  ordinance  which  forbids  any  sale  of 
such  liquors  in  unlicensed  places. 


On  certiorari  bringing  up  a  summary  conviction  of  the 
prosecutor  before  a  justice  of  the  peace. 

Argued  at  February  Term,  1883,  before  Justices  Dixoif 
and  Magie. 

For  the  prosecutor,  A.  II.  Gangewer. 
For  the  defendant,  31.  R.  Sooy. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  first  objection  urged  against  these  proceed- 
ings is  embraced  in  the  first  and  eighth  reasons  assigned,  to 
the  effect  that  the  prosecution  should  have  been  in  the  name  of 
The  Mayor,  Clerk  and  Common  Council  of  the  City  of  Beverly, 
the  corporate  title,  instead  of  the  name  of  the  treasurer  of  the 
city. 

The  city  charter  {Famph.  L.  1857,  p.  430,  §  9,)  authorizes 
the  council  to  enforce  the  observance  of  its  ordinances  by 
prescribing  a  forfeiture  or  penalty,  not  exceeding  $50,  to  be 
recoverable  by  action  of  debt,  with  costs,  in  any  court  of  record 
in  said  city,  in  the  name  of  the  treasurer  of  the  city  of  Beverly, 
for  the  use  of  said  city,  or  by  prescribing  punishment  therefor 
by  fine  or  imprisonment  in  the  city  prison,  or  both,  to  be  im- 
posed by  the  mayor  or  any  resident  justice  of  the  peace,  the 
fine  not  to  exceed  $50  and  the  imprisonment  thirty  days,  and 
until  the  fine  and  costs  be  paid.  This  evidently  gives  to  the 
council  a  choice  between  two  modes  of  procedure;  one,  an 
action  of  debt,  which  must  be  brought  in  the  name  of  the 
treasurer ;  the  other,  the  ancient  and  familiar  summary  pro- 
ceeding on  information.     Hershoff  y.  Beverly,  14  Vroom  139. 

Vol.  XVI.  19 
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This  latter  proceeding  is  that  which  the  ordinance  under 
which  the  prosecutor  was  convicted  directs  to  be  pursued. 
Speaking  generally,  such  a  proceeding  is  not  to  be  instituted 
in  the  name  of  any  formal  party.  It  takes  its  inception  upon 
complaint  being  made  by  any  competent  person,  or  in  some 
cases,  upon  the  view  of  the  magistrate.  Then  must  follow 
legal  notice  of  the  charge  to  the  person  accused,  trial,  sufficient 
evidence  of  guilt,  conviction  and  judgment.  These,  and  these 
only,  are  the  essentials  of  a  summary  conviction.  1  Bu7-n\s 
Just.  410,  tit.  "  Conviction;"  Keeler  v.  Milledge,  4  Zab.  142; 
MeEntie  v.  Sandford,  13  Vroom  260. 

When  prosecuted  to  punish  offenders  against  municipal 
ordinances,  the  papers  are  coramotdy  entitled  in  the  corporate 
name ;  but  I  can  find  no  reason  for  doubting  their  validity  if 
this  were  omitted.  In  the  present  case,  the  ordinance  directs 
that  the  complaint  shall  be  made  in  the  name  of  the  city 
treasurer,  and  hence  the  complainant  so  complained,  and  the 
papers  are  so  endorsed  ;  but  this,  at  the  worst,  is  only  super- 
fluous.    It  affords  no  groimd  for  reversing  the  proceedings. 

The  second,  seventh  and  eleventh  reasons  assigned  are,  in 
substance,  that  the  law  controlling  actions  of  debt  was  not 
obeyed.  These  are  all  disposed  of  by  remarking  that  the  pro- 
ceeding was  not,  and  did  not  purport  to  be,  such  an  action. 

The  third  and  fourth  reasons  are  that  the  evidence  of  Mary 
McCloskey  that  defendant  sold  beer  on  November  5th,  does 
not  warrant  a  conviction  on  a  complaint  of  selling  on  Novem- 
ber 3d.  Such  a  variance  between  the  averment  of  time  and 
the  proof  is  entirely  immaterial.  Greeley  v.  Passaic,  13  Vroom 
61,  91. 

The  fifth  reason  is  that  the  testimony  of  the  othei^  witnesses 
is  insufficient.  But  this  is  unimportant,  if  the  evidence  of 
Mary  McCloskey  be  sufficient. 

The  sixth  reason  is  that  the  evidence  only  shows  that  the 
defendant  sold  a  small  quantity  of  beer  by  the  quart  on  No- 
vember 5th,  and  does  not  warrant  a  conviction  under  the  ordi- 
nance against  keeping  a  tippling-house. 
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The  answer  to  this  is,  that  although  the  title  of  the  ordi- 
dance  is,  "  To  prevent  the  establishment  of  tippling-houses," 
the  ordinance  itself  goes  much  further  and  forbids  any  sale  of 
lager  beer,  ale  or  other  malt  liquor,  without  license.  The 
title  is  unnecessary,  and  cannot  control  the  tenor  of  the  enact- 
ment. 

The  ninth,  tenth,  twelfth  and  thirteenth  reasons,  with  the 
argument  under  them,  are  to  the  effect  that  the  common 
council  could  not  create  offences  or  provide  punishments  differ- 
ent from  those  which  the  general  laws  of  the  state  prescribed. 

The  grant  of  power  to  the  common  council  is  under  the 
ninth  and  tenth  sections  of  the  city  charter.  The  tenth  sec- 
tion gives  to  the  council  "  the  sole,  only  and  exclusive  right 
and  pcnver  of  granting  licenses  to  all  and  every  inn-keeper  and 
retailer  of  spirituous  liquors  residing  within  said  city,  subject 
to  the  same  provisions  and  in  like  manner  as  the  same  may 
lawfully  be  done  by  the  Courts  of  Common  Pleas  in  this  state, 
*  *  *  and  the  sole,  only  and  exclusive  right  and  power  of 
licensing  such  and  so  many  keepers  of  oyster-houses  and  cel- 
lars, and  places  for  the  sale  of  fermented  liquors  within  said 
city,  upon  such  terms  and  conditions  and  under  such  regula- 
tions as  they  may  deem  most  conducive  to  the  good  of  said 
city."  The  ninth  section  authorizes  the  council  to  pass  such 
ordinances  for  promoting  the  peace,  good  order  and  prosperity 
of  the  city  as  they  may  deem  expedient,  not  repugnant  to  the 
constitution  of  this  state  or  of  the  United  States. 

Now,  with  regard  to  the  licenses  mentioned  in  the  first 
clause  of  this  tenth  section,  there  is  certainly  ground  for  the 
contention  that  the  power  there  given  is  subject  to  limitation 
by  the  general  Inns  and  Taverns  act,  which  controls  Courts 
of  Common  Pleas  in  granting  licenses,  but  as  to  the  power 
given  by  the  second  clause,  no  such  limitation  is  expressed  or 
could  have  been  implied,  for  the  reason  that  when  this  ciiarter 
was  passed,  there  was  no  general  law  for  the  licensing  of  tlie 
occupations  in  that  clause  mentioned.  The  keeping  of  oyster- 
houses  and  places  for  the  sale  of  fermented  liquors,  (as  distin- 
guished from  spirituous  liquors,)  was  free  to  all.     This  power 
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to  license  places  for  the  sale  of  fermented  liquors  is  not  ac- 
companied by  express  authority  to  forbid  ""and  punish  the 
keeping  of  such  places  without  license,  but  relating,  as  it  does 
here,  to  occupations  which  are  otherwise  unrestrained,  such 
an  authority  is  necessarily  implied,  for  without  it  the  power 
to  license  would  be  nugatory.  No  one  would  seek  a  license 
for  the  doing  of  that  which  was  equally  lawful  without  it. 
This  implication  is  favored  also  by  the  general  power  to  legis- 
late for  the  peace,  good  order  and  prosperity  of  the  city,  for  it 
would  certainly  be  conducive  to  the  good  order  of  the  town 
that  all  proprietors  of  places  belonging  to  the  class  over  which 
the  licensing  power  extended,  should  be  subjected  to  such 
regulations  as  that  power  might  reasonably  impose,  and  this 
can  be  accomplished  only  by  punishing  those  who  fail  to  pro- 
cure license.  This  power  thus  implied  to  suppress  unlicensed 
places  for  the  sale  of  fermented  liquors  amounts  to  an  authority 
to  forbid  any  sale  of  such  liquors  unless  in  a  licensed  place, 
according  to  the  decision  in  Trustees  of  Ciintonville  v.  Keating, 
4  Denio  341.  My  conclusion,  therefore,  is  that,  so  far  as  this 
ordinance  relates  to  the  unlicensed  sale  of  fermented  liquors, 
it  is  within  the  chartered  powers  of  the  council.  Whether  it 
is  valid  in  other  respects,  need  not  be  determined,  for  ordi- 
nances, like  acts  of  the  legislature,  may  be  good  in  part  though 
bad  in  other  separable  and  independent  provisions.  1  Dill, 
on  Mun.  Corp.,  §  421  (354)  and  notes ;  Rader  v.  2'owuship 
of  Union,  10  Vroom  509 ;  Van  Riper  v.  North  Flainfield,  14 
Vroom  349. 

The  prosecutor  has  assigned  no  sufficient  reason  for  the 
reversal  of  the  judgment  below,  and  therefore  it  should  be 
affirmed,  with  costs. 

The  reasons  assigned  by  the  same  prosecutor  for  reversal 
of  his  conviction  before  the  mayor  of  the  city  upon  a  similar 
charge  are  all  substantially  covered  in  the  foregoing  opinion. 
Objections  to  the  proceedings  which  are  not  distinctly  pointed 
at  by  the  reasons  assigned,  cannot  be  considered  by  the  court. 

The  judgment  must  be  affirmed,  with  costs. 
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STATE,  EX  REL.  MAHLON  S.  DRAKE,  Jr.,  v.  STEWART 
CAMP. 

1 .  Certificates  of  inferior  courts  as  to  wiiat  lias  transpired  in  tlieir  2:)resence 
cannot  be  contradicted  by  aflBdavits. 

2.  If  an  appellant  who  lias  taken  an  appeal  from  a  justice  to  the  Common 
Pleas,  does  not  exercise  proper  diligence  to  have  the  transcript  duly 
certified  and  promptly  sent  up,  and  thereby  the  respondent  loses  a 
trial-day,  it  is  within  the  discretion  of  the  Common  Pleas  to  dismiss 
the  appeal. 

3.  Mandamus  will  not  be  awarded  to  compel  a  court  to  do  what,  in  its 
discretion,  it  might  lawfully  refuse  to  do. 


On  rule  to  show  cause  for  mandamus  to  re-instate  an  appeal. 

Argued  at  February  Terra,  1883,  before  Justices  Dixon 
and  Magie. 

For  the  rule,  A.  M.  Hassell. 
Contra,  C.  W.  Riker. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  an  application  for  a  mandamus  directing 
the  Essex  Common  Pleas  to  re-instate  a  justice's  appeal. 
There  is  some  dispute  about  the  facts,  mainly  as  to  what 
transpired  before  the  justice  and  the  Common  Pleas;  but  so 
far  as  these  matters  are  shown  in  the  certificates  of  these  courts, 
the  certificates  must  be  regarded  by  us  as  conclusive.  Frail 
V.  Waldron,  1  Penn.  145;  Scott  v.  Beatty,  3  Zab.  256;  Pat. 
<fc  R.  R.  R.  Co.  V.  Aekerman,  4  Zab.  535 ;  Parsell  v.  Mann, 
1  Vroum  530,  549. 

'Jlie  facts  appear  to  be  that  on  August  28th,  1882,  judg- 
ment was  rendered  by  the  justice  in  favor  of  the  defendant. 
On  or  before  September  5th,  which  was  the  first  day  of  the 
next  term  of  the  Essex  Pleas,  the  plaintiff  duly  demanded  an 
appeal    and   filed  a  bond  with    the  justice,  who    thereupon 
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granted  an  appeal.  On  December  4th,  which  was  the  day 
before  the  first  day  of  the  December  Term  of  the  Essex  Pleas, 
the  plaintiflF's  attorney  received  from  the  justice,  and  without 
examining  it,  filed  with  the  clerk  of  the  Pleas,  a  transcript  of 
the  justice's  docket,  not  certified  or  signed  or  sealed  by  the 
justice.  On  the  same  day,  the  plaintiff's  attorney  requested 
the  defendant's  attorney  to  consent  that  the  appeal  should  not 
be  moved  on  December  7th,  which,  under  the  rules  of  the 
Common  Pleas,  was  the  day  set  for  the  trial  of  such  cases, 
and  thereupon  the  defendant's  attorney  informed  the  plain- 
tiff's attorney  that  he  intended  to  move  for  the  dismissal  of 
the  appeal,  but  it  was  finally  arranged  that  the  cause  should 
lie  over  to  December  21st,  with  the  understanding  that  neither 
party  waived  any  rights.  On  the  last-named  day  the  de- 
fendant's attorney  moved  to  dismiss  the  appeal  because  of  the 
defect  in  the  transcript  and  the  laches  of  the  plaintiff;  and 
the  plaintiff's  attorney  asked  for  a  rule  on  the  justice  to  sign 
and  seal  his  transcript,  stating  that  he  had  not  discovered,  tiie 
defect  until  within  three  or  four  days;  the  court  thereupon 
dismissed  the  appeal,  and  on  December  28th,  after  hearing 
affidavits  from  both  sides  read,  denied  a  motion  to  re-instate  it. 

We  think  the  case  thus  presented  is  one  in  which  this  court 
cannot  interfere  by  mandamus. 

The  appeal  having  been  duly  demanded  on  or  before  the 
first  day  of  the  September  Term,  it  was  the  duty  of  the  justice 
to  send  up  his  transcript,  properly  certified,  on  the  first  day 
of  the  term,  {Rev.,  p.  554,  §  83,)  or  promptly  thereafter. 
Dye)'  V.  Ludlum,  1  Harr.  531.  The  mere  failure  on  the  part 
of  the  justice  to  perform  this  duty  at  the  time  appointed  will 
not  warrant  the  dismissal  of  the  appeal,  because  the  statute,  as 
to  time,  is  directory  merely,  {State  v.  Bergen  Common  Pleas, 
Fenn.  737,)  but  its  performance  at  some  time  is  necessary  to 
put  the  appellate  tribunal  in  possession  of  the  cause  for  trial, 
and  consequently  the  appellant,  who  is  bound  to  prosecute 
his  appeal,  must  use  due  diligence  to  see  that  such  a  certificate 
is  promptly  brought  in.  Lum  v.  Price,  J  Harr.  195  ;  Howell 
V.  Van  Ness,  2  V7'oom  443.     In  the  present  case  such  diligence 
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was  not  exercised.  Tlie  appellant's  attorney  made  no  attempt 
to  learn  wiiether  the  justice  had  done  his  duty,  and  when  he 
received  the  transcript  on  December  4th,  almost  three  months 
after  the  time  when  it  should  have  been  regularly  filed, 
omitted  to  even  open  it  so  as  to  see  whether  it  was  sufficient, 
aud  never  took  a  step  towards  supplying  the  defect  until  two 
weeks  after  the  day  when,  if  lie  had  diligently  prosecuted  his 
appeal,  his  adversary  might  have  had  his  cause  tried  and  de- 
termined. This  was  laches  in  the  appellant;  aud  whether 
the  Common  Pleas  should  excuse  him,  or  should  dismiss  his 
appeal,  in  accordance  with  its  rules  framed  to  carry  out  the 
purpose  of  the  legislature  that  such  cases  should  be  determined 
summarily,  was  a  question  addressed  to  the  discretion  of  that 
court,  which  we  have  no  riglit  to  control  by  mandamus.  Wells 
V.  iStackhouse,  2  Harr.  355  ;  Shinickson  v.  Corwine,  2  Dutclier 
311. 

Hockenbury  v.  Alpaugh,  5  Vroom  342,  differed  from  the 
pi'esent  case  in  that  there  no  laciies  ap})eared ;  aud  in  Fer- 
guson V.  Kays,  1  Zab.  431,  no  delay  resulted  from  disre- 
garding the  rule  of  the  court. 

The  rule  to  show  cause  must  be  discharged,  with  costs. 


STATE,  EX  REL,  CHRISTOPHER  FITZGERALD,  v.  FBINK 

EVANS. 

1.  The  mere  fact  that  the  defendant  in  a  suit  has  submitted  to  the  plain- 
tiff an  offer  of  settlement  will  not  justify  the  defendant  in  assuming 
that  litigation  is  to  be  suspended  until  the  offer  be  rejected  or  accepted. 

2.  If,  on  such  assumption,  a  defendant  fails  to  appear  and  move  in  the 
Common  Pleas  an  appeal  which  he  has  taken  from  a  justice's  court, 
and  therefore  the  Common  Pleas  dismisses  the  appeal,  a  'mandamus 
will  not  be  awarded  for  its  re-instatement. 


On  application  for  mandamus  to  compel  Camden  Pleas  to 
re-instate  an  appeal. 
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Argued  at  February  Term,  1883,  before  Justices  Dixox 
and  Magie. 

For  the  relator,  H.  A.  Drake. 

Contra,  T.  E.  French. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  Tlie  relator  seeks  a  mandamus  to  compel  the 
Common  Pleas  of  Camden  county  to  re-instate  his  appeal 
from  a  justice's  court. 

The  facts  seem  to  be  that  the  appeal  was  on  the  list  of  the 
last  January  Term  of  the  Pleas;  that  on  the  first  day  of  the 
term,  January  9th,  the  list  was  called  and  was  then  set  down 
for  peremptory  call  on  January  22d ;  that  on  the  day  last 
mentioned,  the  appellant  (the  relator)  and  his  attorney  being 
abseut,  the  appeal  was  dismissed;  that  on  January  18th  or 
19th,  the  appellant's  attorney  left  with  the  partner  of  thie  re- 
sj)ondent's  attorney  an  offer  of  settlement,  which  the  ])artner 
promised  to  submit  to  the  respondent's  attorney ;  that  the 
appellant's  attorney  did  not  attend  court  on  the  first  day  of 
the  term,  and  although  he  knew  the  appeal  list  was  to  be 
called  on  January  22d,  did  not  know  that  such  call  was  to  be 
peremptory  ;  that  on  January  29th,  he  obtained  from  the 
Common  Pleas  a  rule  to  show  cause  why  the  appeal  should 
not  be  restored  ;  and  on  return  of  the  rule  the  court,  having 
before  it  an  affidavit  of  the  foregoing  facts  made  by  the  appel- 
lant's attorney,  discharged  the  rule. 

In  order  to  entitle  a  party  to  a  mandamus,  he  must  appear 
to  have  a  clear  legal  right  to  that  which  he  asks  to  have  en- 
joined. 

In  the  present  case,  the  only  matter  laid  before  us  of  those 
things  wiiich  were  before  the  Common  Pleas  when  they  dis- 
missed the  appeal  and  when  they  refused  to  restore  it,  is  the 
atfidavit  above  mentioned.  From  that  it  cannot  be  ascertained 
upon  what  ground  the  court  below  acted,  nor  whether  its 
action  was  legal  or  not.     It  must  therefore  be  presumed  that 
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what  it  did  was  right,  the  contrary  not  appearing.     This  is 
sufificient  to  prevent  the  allowance  of  a  mandamus. 

But  if  we  assume  it  to  be  true,  as  it  was  stated  upon  the 
argument,  that  the  Common  Pleas  dismissed  the  appeal  for 
want  of  prosecution,  and  refused  to  re-instate  it  because  the 
affidavit  did  not  relieve  the  appellant  from  the  charge  of 
laches,  we  think  the  action  of  the  court  below  was  legal. 

Tlie  appeal  being  regularly  on  the  list,  the  appellant  was 
bound  to  keep  himself  informed  of  the  time  fixed  for  trial 
according  to  the  rules  of  the  court.  Then  the  mere  fact  that 
he  had  submitted  a  proposition  for  settlement  did  not  warrant 
him  in  regarding  the  cause  as  adjourned  until  his  proposition 
was  rejected  or  accepted.  It  is  not  as  if  the  respondent  or  his 
attorney  had  said  something  which  justified  an  inference  that 
litigation  should  remain  in  suspense  while  negotiations  were 
jignding,  for  here  they  had  said  nothing.  The  appellant's 
attorney  had  had  no  communication  with  either  of. them.  He 
had  spoken  only  to  the  partner  of  the  respondent's  attorney, 
whom  he  knew  to  be  declining  to  act  at  all  in  the  matter.  It 
was  therefore  his  duty  to  attend  in  readiness  for  trial  at  the 
time  designated,  and  his  failure  so  to  do  was  laches  which 
made  legal  the  dismissal  of  his  appeal.  In  cases  like  this, 
where  the  amount  in  dispute  was  but  small,  the  courts  should 
liold  parties  to  promptitude,  for  delays  are  often  denials  of 
justice. 

The  rule  must  be  discharged,  with  costs. 


STATE,  PAVONIA  HORSE  RAILROAD  COMPANY,  PROSECU- 
TOR, Y.  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

The  "Act  respecting  licenses  in  cities  of  the  first  class,"  (Pamph.  L.  1882, 
p.  247,)  is  local  and  special,  and  therefore  unconstitutional. 


On  certiorari  to  review  an  ordinance  of  the  common  council 
of  Jersey  City. 
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Argued  at  February  Term,  1883,  before  Justices  Drxoif 
and  Magie. 

For  tlie  prosecutor,  A.  Zabriskie. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  certiorari  brings  up  for  review  an  ordi- 
nance of  Jersey  City  passed  June  13th,  1882,  requiring  the 
prosecutor  and  all  other  corporations  or  persons  controlling 
horse  cars  running  through  the  streets  of  the  city,  for  the  trans- 
portation of  passengers,  to  pay  an  annual  license  fee  of  $10 
for  each  car.  The  ordinance  purj)orts  to  have  been  passed  by 
authority  of  "An  act  respecting  licenses  in  cities  of  the  first 
cJass,"  approved  March  31st,  1882,  (Pamph.  L.,  p.  247,)  and 
no  other  authority  tor  it  is  suggested  or  appears. 

The  prosecutor  insists  that  this  statute  does  not  warrant  it, 
and  we  have  come  to  that  conclusion. 

The  title  of  the  act  indicates  that  it  was  designed  io  relate 
to  all  cities  of  the  first  claa*?,  which,  according  to  the  City 
Classification  act,  approved  March  4th,  1882,  {Pamph.  L.,  p. 
47,)  would  mean  all  cities  having  a  population  exceeding  one 
hundred  thousand  inhabitants,  the  class  enlarjjinor  from  time 
to  time  so  as  to  embrace  cities  growing  to  the  designated  size. 
But  the  body  of  this  act  of  March  31st  limits  its  operation  to 
cities  having  a  population  of  over  one  hundred  thousand,  ac- 
cording to  the  last  census  of  the  United  States,  and  thereby  pre- 
vents its  ever  applying  to  any  other  cities  than  Newark  and 
Jersey  City. 

Without  undertaking  m  |ia~s  upon  the  merits  of  any  gen- 
eral classification  of  municipal  bodies  on  the  basis  of  popula- 
tion, it  is  safe  to  say  that  acts  which,  like  the  present,  only 
use  population  as  a  means  of  designating  particular  cities,  to 
the  exclusion  of  others  that  may  acquire  the  same  character- 
istics, have  already  been  condemned  as  special  and  local,  and 
therefore  unconstitutional.  Coutieri  v.  New  Brunswick,  16 
Vroom  58;  Zeigler  v.  Gaddis,  15  Vroom  363. 

The  ordinance  must  be  annulled 
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SUSAN  WHITE  v.  SAMUEL  EOCKAFELLAE  ET  AL. 

On  a  motion  to  amerce  a  slierifT  for  neglecting  to  levy  a  writ  oi  fi.  fa., 
the  plaintiff  is  not  required  to  show  with  precision  the  value  of  the 
property  on  which  levy  might  have  been  made.  It  is  enough  if  he 
show  that  the  neglect  has  deprived  him  of  a  substantial  benefit  under 
his  writ. 

A  notice  of  a  motion  to  be  made  before  this  court  upon  a  day  specified, 
(which  is  a  day  of  general  election,)  "or  as  soon  thereafter  as  the  court 
can  attend  to  the  same,"  is  a  good  notice  for  tlie  day  succeeding  the 
designated  dav. 


On  motion  to  amerce  the  late  sheriff  of  Warren  county. 

Argued  at  February  Term,  1883,  before  Justices  Dixon 
and  Magie. 

For  the  motion,  W.  M.  Davis. 

Contra,  G.  M.  Shipman. 

Tlie  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  April  21st,  1877,  the  plaintiff's  attorney 
mailed  to  John  Gardner,  then  sheriff  of  Warren  county,  a 
writ  of  Ji.  fa.  de  bon.  el  terr.  against  five  defendants,  among 
whom  were  John  W.  Dean  and  Benjamin  T.  Harris,  together 
with  written  instructions  to  levy  on  all  property  of  these  two 
defendants  at  once.  The  writ  was  returnable  at  the  June 
Terra,  1877,  of  this  court,  and  required  the  sheriff  to  make 
$1239.74,  damages  and  costs.  The  sheriff  duly  received  the 
execution  and  delivered  it  to  his  deputy  for  enforcement.  The 
deputy  met  the  defendant  Harris,  and  told  him  he  had  the 
execution.  Harris  replied  that  the  money  was  to  be  made 
lut  of  Rockafellar  and  Farron,  (two  other  defendants,)  and 
that  he  was  only  an  endorser  on  the  note,  and  that  the  matter 
would  be  adjusted  in  some  way  outside  of  his  hands  so  that 
he  would  have  nothing  to  do  about  paying  the  amount.     The 
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deputv  reported  to  the  sheriff  that  he  had  seen  Harris,  and 
Harris  had  told  him  he  was  nothing  but  an  endorser  and  did 
not  expect  to  pay  it.  This  is  all  that  was  done  by  the  sheriff 
or  his  deputy  towards  obeying  the  writ. 

The  evidence  taken  for  this  motion  shows  that  during  tl»e 
life  of  the  writ  the  defendant  Harris  was  a  householder  in 
Philiipsburgh,  in  Warren  county,  and  was  possessed  of  a 
reasonable  amount  of  household  goods  and  chattels,  which 
were  unencumbered.  An  inventory  of  these  articles  is  made 
an  exhibit  in  tliis  i)roceeding,  and  although  no  appraisement 
of  their  value  appears,  it  is  manifest  that  their  worth  was  con- 
siderably in  excess  of  the  amount  exempt  by  law. 

The  proofs  further  show  that  the  defendant  Dean  was  like- 
wise then  a  householder  in  Piiillipsburgh  ;  that  his  house  was 
large  and  well  furnished,  having  a  piano  and  organ  in  it.  and 
the  furniture  being,  in  Harris'  opinion,  worth  more  than  his 
own. 

The  deputy  knew  where  Dean  and  Harris  lived,  and  that 
the  other  defendants  reside«l  out  of  his  county. 

^Vllile  the  writ  was  alive  in  the  deputy's  hands,  a  messen- 
ger from  the  plaintiff's  attorney  called  on  him  and  asked 
what  he  had  done  in  the  matter.  The  deputy  answered  that 
he  had  levied  on  all  the  personal  property  and  real  estate,  but 
they  had  not  done  anything  because  everything  was  covered 
up.  The  messenger  replied  that  there  was  money  in  the  prop- 
erty, and  they  wanted  all  there  was  in  it.  The  deputy  said 
he  would  attend  to  it  right  away. 

Under  these  circumstances  the  plaintiff  moves  to  amerce  the 
sheriff  for  neglecting  to  execute  the  writ,  in  failing  to  make 
any  levy  on  the  personal  property  of  Dean  and  Harris. 

It  would  be  difficult  to  make  a  clearer  case  of  breach  of 
official  duty  than  this  is.  The  sheriff  was  bound  to  exercise 
reasonable  diligence  in  searching  for  property  on  which  to 
levy,  and  to  seize  that  which  such  diligence  would  bring  to 
light.  No  doubt,  the  least  investigation  would  have  discov- 
ered the  goods  whicii  these  defendants  owned  and  possessed. 
Indeed,  it  is   highly  probable   that  the  sheriff  or  his  deputy 
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actually  knew  that  there  were  chattels  which  could  be  applied 
to  the  satisfaction  of  the  execution ;  but  they  were  content  to 
disregard  their  duty  on  the  statement  of  one  of  the  defendants 
that  the  money  ought  to  be  made  out  of  two  others,  who 
were  beyond  the  confines  of  the  sheriff's  authority.  Unques- 
tionably, the  sheriff  ought  to  be  amerced,  unless  there  is  some 
legal  obstacle  in  the  way. 

The  sheriff  contends  that  the  plaintiff  is  bound  to  show  the 
value  of  the  property  subject  to  levy.  But  such  is  not  the 
law.  It  would  be  highly  inconvenient  and  unjust  to  require 
an  innocent  plaintiff  to  prove  the  value  of  goods  which  had 
been  in  the  sheriff's  power,  but  which,  through  his  neglect, 
may  have  been  eloigned  beyond  the  reach  of  plaintiff's  inves- 
tigation. The  statute  establishes  quite  a  different  rule.  It 
declares  that  if  the  sheriff  neglect  to  execute  his  writ  of  fi.fa. 
he  shall  be  amerced  in  the  value  of  the  debt  or  damages  and 
costs,  to  the  use  of  the  plaintiff,  [Rev.,  p.  1102,  §  22);  and  if 
the  officer's  neglect  has  been  such  as  to  deprive  the  plaintiff 
of  a  substantial  benefit  to  which  he  was  entitled,  and  which 
but  for  such  neglect,  he  would  have  obtained  by  means  of  his 
execution,  then,  within  the  statutory  sense,  there  has  been  a 
neglect  to  execute  the  writ.  Hoagland  v.  Todd,  8  Vroom 
544.  This  species  of  neglect  is  clearly  proven  in  the  present 
instance. 

The  sheriff  also  contends  that  the  notice  of  motion  to  amerce 
was  irregular,  because  given  for  "  the  seventh  day  of  Novem- 
ber next,  at  11  o'clock  A.  M.,  or  as  soon  thereafter  as  the 
court  can  attend  to  the  same,"  November  7th  being  a  day 
of  general  election,  and  hence  a  legal  holiday  on  which  the 
court  could  not  sit.  Rev.,  p.  481.  But  if  this  be  irregular, 
the  irregularity  has  been  waived  by  the  taking  of  testimony 
under  the  notice  and  by  adjourning  the  hearing  without  ob- 
jection. I  do  not,  however,  think  the  notice  improper,  for 
it  was  a  matter  of  which  the  party  must  be  legally  presumed 
to  have  had  knowledge,  that  the  court  would  not  be  held  on 
the  day  named,  and  that  the  day  following  was  intended. 

Let  the  amercement  be  entered. 
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NEW  YORK,  LAKE   ERIE   AND  WESTERN   RAILROAD  COM- 
PANY V.  JAMES  H.  COOKSON. 

Upon  a  judgment  rendered  by  a  justice  of  tlie  peace  in  attacliment  pro- 
ceedings lawfully  instituted  before  liiiu,  he  has  jurisdiction  of  an  action 
hy  scire  facias  against  a  garnishee  who  resides  within  the  limits  of  a 
city  in  wliicii  a  District  Court  is  established. 


Ou  certiorari. 

Argued  at  February  Term,  1883,  before  Justices  Dixoy 
and  Magie. 

For  the  plaintiff  in  certiorari,  A.  Zabrixkie. 

For  the  defendant  in  ciilinrdil.  J  A.  McGnifh. 

The  opinion  of  the  court  was  delivercti  liy 

Dixon,  J.  Tlie  oidy  question  presented  in  this  ca.*e  is 
whether,  U|)on  a  judgment  rendered  by  a  justice  of  the  peace 
in  attachment  proceedings  lawfully  instituted  l>efore  him,  a 
writ  of  scire  facias  can  be  issued  against  a  garnishee  who  re- 
sides within  the  limits  of  a  city  wherein  a  District  Court  is 
established.  The  prosecutor  contends  that  the  jurisdiction  of 
the  justice  is  ousteil  by  furce  of  the  sixth  section  of  the  Dis- 
trict Court  act,  {Rev.,  p.  1302,)  which  gives  District  Courts 
exclusive  jurisdiction  in  all  cases  arising  under  that  act  when 
the  defendant  resides  in  the  city  where  the  courts  exist. 

But  I  think  an  action  by  ncire  facias  upon  a  justice's  judg- 
ment in  attachment  is  not  to  be  regarded  as  being  in  the  class 
of  "cases  arising  under  the  District  Court  act."  Such  a  suit 
must  be  brought  in  the  court  where  the  record  of  the  judg- 
ment is,  ( Com.  V.  Downey,  9  Mass.  520 ;  Slape  v.  State,  1 5 
Vroom  264,)  and  consequently  a  District  Court  would  have 
no  jurisdiction  thereof. 
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The  plaintiff  might,  indeed,  have  avoided  this  question  by 
purchasing  his  writ  of  attachment  from  the  District  Court, 
but  he  was  not  bound  to  do  so.  The  jurisdiction  of  these 
courts  by  attachment  against  non-resident  defendants  is  not 
declared  to  be  exclusive  merely  because  a  garnishee  is  resident 
in  the  city,  and  we  cannot  hold  it  practically  to  be  so  by  any 
roundabout  inference. 

The  judgment  of  the  justice  must  be  affirmed,  with  costs. 


JOSEPH  J.  READ  v.  THOMAS  ABBOTT. 

The  facts  that  a  promissory  note,  signed  by  an  agent  with  liis  principal's 
name,  is  drawn  payable  to  the  agent's  order,  and  is  sold  by  him,  do 
not  constitute  sufficient  grounds  for  imputing  bad  faith  to  tHe  pur- 
ciiaser  in  a  case  where  the  agent  designed  to  convert  the  proceeds  of 
sale  to  his  own  xse. 


On  rule  to  show  cause. 

Argued  at  l-Y-brnary  Terra,  1883,  before  Justices  Dixox 
and  Magie. 

Fur  the  plaintiff,  T.  E.  French. 

For  the  defendant,  /.  /.  CrandalL 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  was  an  action  upon  a  promissory  note 
signed  "  Thomas  Abbott,"  and  payable  to  the  order  of  Jesse 
R.  Abbott,  by  whom  it  was  endorsed.  The  signature  "  Thomas 
Abbott"  had  been  written  by  Jesse  R.  Abbott  under  the 
authority  of  a  sufficiently  broad  power  of  attorney.  The 
plaintiff  purchased  the  note  before  maturity,  for  value,  from 
Jesse  R.  Abbott,  who  made  the  note  for  his  personal  benefit, 
converting  the  proceeds  to  his  own  use. 
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We  have  already  decided  that,  under  these  circumstances, 
if  the  plaintiff  purchased  bona  Jule,  he  is  entitled  to  recover. 
Camden  Safe  Deposit  Co.  v.  Abbott,  15  Vroom  257. 

The  court  below  held,  without  submitting  the  question  to 
the  jury,  that  the  plaintiff  was  a  bona  fide  holder. 

The  only  ground  on  which  the  defendant  claims  that  viala 
fides  can  be  imputetl  to  the  plaintiff,  is  the  fact  that  the  note 
was  payable  to  the  order  of  the  agent  by  whom  it  was  sold. 

There  are  two  answers  to  this  claim. 

First.  It  appears  that  the  plaintiff  was  not  informed  of  the 
agency,  but  bought  the  note  in  the  belief  that  the  principal 
had  himself  made  the  signature.  He  therefore  could  not 
have  suspected  that  the  sale  of  the  note  was  the  fraudulent 
act  of  an  agent  perpetrale<l  for  his  own  benefit  in  his  princi- 
pal's name. 

Secondly.  If  the  plaintiff  had  bctii  apj)rised  of  the  agency, 
there  was  nothing  in  the  transaction  at  all  militating  against 
the  idea  that  the  agent,  as  endorser,  was  lending  his  credit  to 
his  principal,  the  maker,  and  receiving  the  proceeds  of  the 
note  for  his  principal's  use. 

The  case  is  entirely  unlike  that  of  Stainer  v,  Tyseix,  3  Hill 
279,  where  the  plaintiti'  knew  of  the  agency,  and  received  t'roin 
the  agent  the  principal's  note  in  settlement  of  the  agent's  debt. 

Bad  faith  in  the  plaintiflf",  not  merely  notice  of  suspicious 
circumstances,  was  necessary  to  defeat  a  recovery,  {Hamilton 
v.  Vouglit,  5  Vioom  187,)  and  the  court  below  rightly  held 
that  on  this  point  there  was  nothing  to  be  suhniittf*!  to  the 
jury. 

The  rule  to  show  cause  should  be  discharged. 


SEYFERT  V.  EDISON. 


When  a  rule  to  show  cause  is  granted  by  a  judge  under  rules  43  and 
44,  it  should  be  immediately  entered.  Upon  the  granting  and  enter- 
ing of  such  rule,  the  provisions  <>(  rules  30,  31  and  32  become  appli- 
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cable  to  it,  and  it  should  be  prosecuted  and  brought  to  argument  in 
accordance  therewith,  if  sufficient  time  intervene  before  the  next  term. 
The  date  of  such  a  rule  is  to  be  considered  as  expressing  the  time  at 
which  it  was  granted.  For  the  correction  of  any  error  in  that  respect, 
application  should  be  made  to  the  judge  who  allowed  it. 
The  application,  when  made  within  the  four  days  succeeding  the  ver- 
dict, may  be  taken  into  consideration  by  the  judge  and  afterwards 
granted.  The  time  when  a  determination  on  the  application  is 
readied  and  announced  by  the  judge  is  the  time  when  the  rule  is 
granted  within  the  meaning  of  the  rules.  That  time  ought  to  be  ex- 
pressed in  the  date  of  tlie  rule. 


Motion  to  discharge  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  &c. 

Argued  at  February  Terra,  1883,  before  Justices  DixoN 
and  Magie. 

For  the  motion,  A.  H.  Strong. 
Contra,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  motion  is  pressed  on  the  ground  of  a  lack 
of  diligent  prosecution  on  the  part  of  the  party  holding  the 
rule. 

The  verdict  was  rendered  December  18th,  1882.  Applica- 
tion for  a  rule  was  immediately  made  in  accordance  with  rule 
43.  The  application  Avas  then  or  shortly  afterwards  under- 
stood to  be  granted,  but  no  rule  was  signed  until  February 
15th,  1883.  The  rule  then  signed  was  dated  December  18th, 
1882,  and  entered  February  18th,  1883. 

In  favor  of  this  motion  it  is  insisted  that  the  rule  was  not 
forthwith  entered  when  granted,  pursuant  to  rule  44,  and  that 
it  was  not  prosecuted  by  delivering  a  state  of  the  case,  pursuant 
to  rule  32,  or  by  filing  and  serving  the  causes  on  which  the 
motion  for  a  new  trial  was  rested,  pursuant  to  rule  30,  or  by 
bringing  on  the  argument  at  the  next  term,  pursuant  to  rule  31 » 

It  is  contended  for  the  party  holding  the  rule  (1)  that  his 
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rule  was  actually  granted  on  February  15th,  and  was  thus 
forthwith  entered  on  February  18th,  within  the  meaning  of 
rule  44,  and  that  (the  next  term  commencing  February  20th,) 
there  was  no  laches  under  rules  30,  31  and  32 ;  and  (2)  tliat 
a  rule,  when  granted  by  a  judge  at  Circuit  under  rules  43  and 
44,  is  to  be  prosecuted  as  it  would  have  been  before  the  adop- 
tion of  those  rules,  and  as  if  application  therefor  had  been 
made  to  the  court  at  the  next  term  and  then  allowed. 

It  is  further  insisted  that  a  practice  has  obtained  in  con- 
formity with  the  latter  contention.  Upon  inquiry,  we  find 
the  practice  to  be  quite  unsettled.  For  this  reason  we  are  un- 
willing to  deprive  the  party  of  the  benefit  of  the  rule  he  lias 
obtained.  But  it  seems  proper  to  indicate  wiiat  we  consider 
the  proper  practice. 

Rules  43  and  44,  while  requiring  an  a))plication  for  a  rule 
to  be  made  within  four  days  after  verdict,  are  evidently  not 
intended  to  impose  on  the  judge  tiie  duty  of  an  immediate 
decision  thereon.  In  the  pressure  of  Circuit  business,  such  a 
requirement  would  l)e  unjust  te  parties.  The  appliaition  fre- 
quently demands  most  careful  consideration,  involving  an 
examination  of  the  notes  of  evidence  and  a  general  recon- 
sideration of  all  the  occurrences  of  the  trial.  So  the  rules 
refrain  from  requiring  a  decision  within  any  8|)ecified  time, 
but  simply  require  that  the  rule,  when  granted,  siiall  be  forth- 
with entered  by  the  clerk,  &c.  The  ordinary  practice  has 
therefore  correctly  construed  these  rules  as  autiiorizing  the 
judge  to  grant  the  application,  although  after  tiie  four  days, 
whenever  he  has  had  time  to  consider  it  and  to  come  to  a  de- 
termination tiiereon. 

The  time  when  such  determination  is  reached  and  announce<l 
is  the  time  when,  within  the  meaning  of  these  rules,  the  rule 
to  show  cause  is  granted.  It  is  then  the  duty  of  the  party 
applying  to  have  the  rule  signed  and  forthwith  entered. 

This  requirement,  in  my  judgment,  makes  it  plain  that  the 
construction  contended  for  in  this  case  cannot  be  accorded  to 
these  rules.  If  it  was  intended  that  the  rule  was  to  be  prose- 
cuted as  before,  there  was  no  necessity  for  requiring  an  imme- 
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<]iate  entry  of  the  rule.  An  entry  at  the  next  term  would  be 
sufficient.  The  provision  for  immediate  entry  shows  that 
tliese  rules  were  intended  to  expedite  the  proceeding.  When 
the  rule  is  entered  as  thus  required,  it  becomes  at  once  subject 
to  rules  30,  31  and  32,  and  must  be  prosecuted  in  accordance 
with  their  requirements. 

If  the  time  intervening  between  the  granting  of  the  rule 
and  the  next  terra  be  insufficient  to  permit  the  rule  to  be  pre- 
pared for  argument  as  required  by  these  rules,  or  to  give  due 
notice  of  argument,  then  doubtless  the  rule  would  not  be  dis- 
charged for  lack  of  prosecution.  In  such  case  there  would  be 
special  cause  for  continuing  the  rule  within  the  provision  of 
rule  31. 

But  it  is  contended  that  this  rule  is  to  be  considered  as 
granted  on  February  15th,  and  not  on  the  day  of  its  date. 
The  admissions  of  counsel  on  the  argument  leave  the  time 
when  the  rule  was  granted,  within  the  construction  above 
given  to  the  rules,  uncertain.  It  is  admitted  that  it  was 
signed  on  February  15th.  But  the  date  of  the  rule  must  be 
taken  by  us  to  be  the  time  wiien  it  was  granted.  It  is  in- 
serted for  that  purpose.  If  the  application  has  been  retained 
for  consideration  and  afterwards  granted,  the  rule  ought  prop- 
erly to  show  these  facts.  If  it  is  alleged  that  the  rule  is  in 
these  respects  incorrect,  a  question  is  presented  which  this 
court  gannot  settle.  For  the  correction  of  such  an  error,  ap- 
plication ought  to  be  made  to  the  judge  who  allowed  the  rule. 

The  rule  in  this  case  must  be  considered  as  granted  at  its 
date,  and  ought  to  have  been  then  entered  and  prosecuted. 
But  the  rules  do  not  require  a  discharge  of  a  rule  to  show 
cause  as  a  penalty  for  failing  to  enter  it  forthwith,  or  for  a 
failure  to  serve  and  file  the  causes  and  state  of  the  case.  If 
the  laches  of  the  party  in  these  respects  produce  the  effect  of 
preventing  the  rule  being  prepared  for  argument  at  the  next 
term,  that  penalty  ought  to  be  inflicted.  And  so  rule  31  re- 
quires a  discharge  of  the  rule,  if  not  thus  brought  to  argument, 
unless  for  special  cause. 

As  in  this  case  the  practitioner  relied  on  a  practice  which 
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would  not  have  required  the  argument  to  have  been  brought 
on  at  the  February  Term,  and  since  the  rules  respecting  such 
practice  have  not  been  before  construed  by  the  court,  it  is  con- 
sidered that  such  a  penalty  ought  not  to  be  enforced  at  this 
time. 

The  motion  is  therefore  denied,  but  without  costs. 


STATE,  JOHN  B.  MORRIS,  PROSECUTOR,  v.  JOHN  A.  QUICK. 

1.  Under  section  69  of  tlie  Attachment  act,  {Rev.,  p.  55,)  to  make  it  the 
duty  of  the  justice  to  try  tlie  facts  on  a  motion  to  quash  the  attach- 
ment, there  must  have,  been  filed  with  him  an  aflSdavit  setting  forth 
such  facts  as,  if  uncontradicted,  evince  that  the  writ  was  illegally  issued 
and  void. 

2.  Upon  such  an  affidavit  being  filed,  the  defendant  in  attachment  may 
move  to  quash  the  writ,  and  the  justice  is  to  proceed  thereon  to  a  trial 
of  said  facts.  On  such  trial  the  party  having  moved  to  quash,  has  the 
burden  of  proof,  and  must  sustain  it  by  legal  evidence:  the  affidavit  so 
filed  cannot  be  used  as  evidence  on  the  trial  of  the  facts. 


On  certiorari. 

Argued  at  February  Term,  1883,  before  Justices  DixoN 
and  Magie. 

For  the  prosecutor,  M.  Rosenkrans. 

For  the  defendant,  Thomas  M.  Kays. 

The  opinion  of  the  court  was  deliv^ered  by 

Magie,  J.  The  proceedings  brought  up  in  this  case  were 
commenced  by  attachment  in  a  justice's  court.  The  case  shows 
that  after  the  writ  issued,  Morris,  the  defendant  in  attachment, 
filed  with  the  justice  certain  affidavits,  which  he  claimed  set 
forth  facts  which  would  render  the  attachment  illegal  and 
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void.  The  justice  thereupon  proceeded  to  try  the  facts  as  re- 
quired by  the  sixty-ninth  section  of  the  Attachment  act.  Rev., 
p.  55.  Morris  produced  no  witnesses,  but  relied  on  said 
affidavits.  Quick,  the  plaintiff  in  attachment,  produced  wit- 
nesses, who  were  examined.  The  justice  denied  the  motion 
to  quash,  which  was  made  in  behalf  of  Morris. 

There  is  but  a  single  question  in  the  case  demanding  con- 
sideration. It  relates  to  the  propriety  of  the  ruling  of  the 
justice  in  denying  said  motiou. 

A  preliminary  question  is  raised,  which  is  of  some  interest. 
The  attachment  was  issued  against  an  absconding  debtor. 
The  affidavits  filed  with  the  justice  show  that  when  the  writ 
issued  Morris  had  a  residence  in  the  county,  where  service  of 
process  could  have  been  made.  They  do  not  show  that  he 
was  not  absconding  from  his  creditors.  It  is  here  contended 
that,  upon  a  proceeding  against  an  absconding  debtor,  the  facts 
of  residence  and  opportunity  to  serve  process  are  immaterial 
and  do  not  render  the  writ  illegal  and  void.  In  this  view  the 
justice  did  not  acquire  jurisdiction  to  try  the  facts  on  a  motion 
to  quash  under  the  sixty-ninth  section.  But  since  the  other 
point  made  disposes  of  the  case,  no  opinion  is  expressed  on 
this  question,  which  seems  not  free  from  difficulty. 

Assuming,  then,  for  the  purposes  of  this  case,  that  the  affi- 
davits were  sufficient  to  require  the  justice  to  try  the  facts  on 
a  motion  to  quash,  according  to  the  requirements  of  the  sixty- 
ninth  section,  what  is  the  nature  of  the  trial,  and  how  is  it  to 
be  conducted  ? 

It  is  clear,  in  the  first  place,  that  such  affidavits  must  show, 
on  their  face,  such  facts  as,  if  uncontradicted,  would  evince 
that  the  attachment  was  illegal  and  void. 

Upon  filing  such  affidavits,  a  motion  to  quash  is  to  be  made 
in  behalf  of  the  defendant  in  attachment,  and  a  trial  of  the 
facts — that  is,  of  the  facts  shown  in  the  affidavits — is  then  to 
*  take  place.  Upon  such  trial,  the  party  moving  to  quash  must 
sustain  the  burden  of  proof  and  establish,  by  legal  evidence, 
that  the  writ  was  illegal  and  void  and  ought  to  be  quashed. 
In  this  view  it  is  quite  apparent  that  the  proceeding  is  designed 
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to  test  the  legality  of  the  issuing  of  the  writ,  in  a  summary 
way,  by  witnesses  and  proofs,  which,  in  the  higher  courts, 
would  require  to  be  done  by  a  rule  to  show  cause  and  affidavits 
taken  thereunder.  In  each  case  legal  evidence  must  be  pro- 
duced. But  the  affidavits  filed  cannot  be  considered  to  be 
evidence  on  this  trial  of  facts.  They  have  been  taken  ex  parte 
and  without  opportunity  of  cross-examination.  They  are  like 
affidavits  made  to  obtain  a  rule  to  show  cause,  which,  it  is 
well  settled,  cannot  be  used  on  the  hearing  of  the  rule.  Bald- 
win V.  Flagg,  14  Vroom  495. 

The  result  of  this  view  of  what  is  required  by  this  section 
is  that  Morris  presented  no  legal  evidence  on  his  motion  to 
quash.  The  justice  need  not  have  called  on  the  other  side. 
But  the  evidence  presented  by  Quick  did  not  tend  to  make 
out  Morris'  claim,  but  rather  the  contrary.  The  result  is  that 
the  justice  was  required  to  deny  the  motion  to  quash,  and  the 
denial  was  not  erroneous. 
.  The  judgment  should  therefore  be  affirmed,  with  costs. 


STATE,   ALPHONSO    HUBBARD    ET    AL.,    PKOSECUTOES,    v 
MAYOR  AND  ALDERMEN  OF  THE  CITY  OF  PATERSON. 

The  act  incorporating  the  city  of  Paterson  creates  a  department  of  health, 
and  enacts  that  for  the  preservation  and  promotion  of  the  health  of 
the  city,  that  department  shall  have  power  (among  othfer  things)  to 
regulate  and  control  the  manner  of  erecting  and  constructing  dwelling- 
houses  and  other  buildings  in  said  city  ;  it  contains  no  general  welfare 
clause  or  clause  conferring  general  police  powers.  Hdd,  that  the 
power  to  regulate  the  erection.  &c.,  of  buildings  extends  only  to  such 
matters  as  affect  health  in  the  sense  of  freedom  from  disease,  and  does 
not  justify  a  legulation  requiring  the  outside  walls  of  buildings  to  be 
of  a  specified  thickness. 


On  certiorari. 

Argued  at  February  Term,  1883,  before  Justices  DixON 
and  Magie. 
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For  the  prosecutors,  /.  S.  Barhalow. 
For  the  defendants,  /.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Prosecutors  were  arrested  by  virtue  of  a  war- 
rant issued  by  the  recorder  of  the  city  of  Paterson  upon  a 
complaint  in  a  summary  proceeding,  charging  them  with 
having  erected  a  building  within  the  fire  limit  of  that  city, 
the  outside  walls  of  which  were  of  less  thickness  than  was 
prescribed  by  an  ordinance  of  said  city  entitled  "An  ordinance 
establishing  a  fire  limit  in  the  city  of  Paterson  and  concerning 
the  erection  of  buildings  therein."  The  proceeding  was  in- 
tended to  enforce  a  penalty  for  the  violation  of  the  ordinance 
in  the  respect  complained  of.  Prosecutors  thereupon  sued  out 
this  certiorari,  which  has  removed  here  the  proceeding  and 
the  ordinance  under  which  it  was  taken. 

Their  insistment  is  (1)  that  the  ordinance  was  not  within 
the  powers  conferred  on  the  city  by  the  act  of  incorporation ; 
and  (2)  that  if  such  powers  have  been  conferred,  the  ordinance 
is,  in  this  respect,  unreasonable.  In  either  case  the  proceed- 
ing is  claimed  to  be  without  foundation. 

The  ordinance  under  the  above-mentioned  title  establishes 
a  boundary  or  fire  limit  within  the  city  of  Paterson,  and, 
among  other  things,  prescribes  that  the  outside  walls  of  all 
buildings  erected  within  that  limit  shall  be  constructed  of 
stone,  brick  or  other  fire-proof  material,  and  shall  be  of  a 
specified  thickness,  varying  in  proportion  to  the  height  of  the 

walls. 

The  charter  in  force  in  the  city  of  Paterson  is  the  act  enti- 
tled "An  act  to  provide  for  the  more  efficient  government  of 
the  city  of  Paterson,"  approved  March  23d,  1871.     Pamjph. 

L.,  p.  808. 

This  act  does  not  contain  any  clause  such  as  is  commonly 
called  the  "general  welfare"  clause.  Nor  is  there  in  it  any 
grant  of  general  police  powers.  The  authority  for  the  ordi- 
nance in  question,  if  conferred,  must  be  found  in  the  one 
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hundred  and  fiftieth  section.  By  subdivision  3  of  that  sec- 
tion, power  is  given  to  the  board  of  aldermen  "  to  regulate 
and  control  the  manner  of  erecting  and  constructing  dwelling- 
houses  and  other  buildings  in  said  city." 

This  language  is  broad  enough  to  authorize  ordinances 
regulating  the  thickness  of  walls  of  such  buildings,  unless  its 
meaning  is  limited  by  other  parts  of  the  section.  The  powers 
conferred  by  the  various  subdivisions  of  section  150  are  ex- 
l>ressly  declared  to  be  granted  "  for  the  preservation  and  pro- 
motion of  the  health  of  said  city."  That  section,  the  one 
immediatelv  preceding  and  several  following  it,  are  included 
under  title  IX.  of  the  act,  denominated  "  of  the  department 
of  health." 

The  contention  is  that  the  power  to  regulate  and  control 
the  mode  of  constructing  buildings,  when  given  for  the  preser- 
vation and  promotion  of  health,  justifies  such  regulations  as 
respect  sanitary  conditions  and  appliances  alone,  and  not  such 
as  respect  the  thickness  of  the  walls — a  matter  which,  it  is 
insisted,  can  produce  no  effect  on  the  health  of  the  city. 

If  the  word  "  health  "  is  to  be  understood  as  expressing 
merely  the  absence  of  disease,  the  contention  is  effective.  But 
the  word  has  a  broader  meaning.  According  to  the  lexicog- 
raphers, health  is  "soundness  of  body;  freedom  from  disease, 
sickness  or  pain." — Worcester;  "freedom  from  pain  or  sick- 
ness; the  most  perfect  state  of  animal  life." — Bouvier.  It  is 
said  to  be  derived  from  an  Anglo-Saxon  word,  of  which  we  yet 
retain  a  trace  in  the  word  "  hale,"  and  which  may  be  rendered 
"  whole  "  or  "  sound." 

If  this  meaning  be  attributed  to  the  word  in  this  act,  the 
powers  given  to  preserve  and  promote  health  would  naturally 
include  not  only  such  as  would  tend  to  prevent  the  origin  or 
development  of  disease  and  its  dispersion  by  contagion  or  in- 
fection, but  also  such  as  would  tend  to  prevent  the  occurrence 
of  bodily  injuries  or  accidents.  The  word  would  then  include 
the  idea  of  safety  as  well  as  health  in  its  ordinary  and  col- 
loquial signification.  In  the  charters  of  some  municipal  cor- 
porations such  powers  are  expressly  given  for  the  preservation 
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of  the  health  and  safety  of  citizens.  But  I  am  unable  to 
conclude  that  we  ought  to  attribute  to  the  word  "  health,"  as 
used  in  this  title,  the  broad  meaning  above  referred  to,  which, 
though  a  correct,  is  not  its  usual  meaning. 

When  we  find  that  the  legislature,  by  these  sections,  estab- 
lished a  department  of  health  and  conferred  powers  for  the 
preservation  and  promotion  of  health,  the  natural  inference  is 
that  the  department  is  charged  with  the  execution  of  such 
sanitary  measures  as  tend  to  prevent  or  diminish  disease.  Such 
are  the  ordinary  functions  of  boards  of  health  in  cities  or  other 
municipal  corporations  in  this  state.  There  ought  to  be  found 
in  this  act  language  clearly  evincing  that  other  functions  are 
intended  to  be  conferred  on  this  department  in  Paterson  be- 
fore we  would  be  justified  in  reaching  such  a  conclusion. 

The  one  hundred  and  fiftieth  section  contains  six  sub- 
divisions. Each  contains  a  group  of  the  powers  given  for  the 
preservation  and  promotion  of  health.  Most  of  them  are  in 
harmony  with  the  view  that  health  bears  the  ordinary  signi- 
fication. Thus  power  is  given  by  subdivision  1  to  abate 
nuisances;  by  subdivision  2,  to  regulate  trades  and  acts  which 
may  become  noxious;  by  subdivision  4,  to  regulate  tenement 
and  lodging-houses,  &c. ;  by  subdivision  6,  to  require  con- 
nections with  sewers  for  drainage  purposes.  The  power  given 
by  subdivision  3  may  be  naturally  interpreted  in  harmony 
with  the  same  view.  Subdivision  5,  however,  is  of  a  different 
character.  It  gives  power  to  regulate,  control  or  prohibit  the 
erection  of  buildings  of  combustible  materials  within  limits  to 
be  fixed,  and  other  powers,  the  plain  design  of  which  is  to 
prevent  the  origin  and  spread  of  fires.  Among  them,  two 
l)owers  are  given  ;  one,  to  regulate  or  prohibit  the  use  of  fire- 
arms in  the  city ;  the  other,  to  require  the  providing  of  ade- 
quate fire-escapes.  These  two  powers  may  be  claimed  to 
indicate  a  design  to  preserve  the  safety  as  well  as  the  health 
of  citizens.  But  the  claim  cannot  be  considered  to  be  well 
founded,  when  we  notice  that  they  are  placed  in  connection 
with  other  powers,  the  relation  of  which  to  the  subject  of 
either  safety  or  health  it  is  impossible  to  conclude  was  in- 
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tended ;  for  it  would  be  a  strained  and  unnatural  construction 
to  treat  the  gift  of  powers  to  prevent  fires  as  designed,  except 
in  an  incidental  way,  to  preserve  or  promote  the  safety  of 
citizens  from  bodily  injury.  But  we  are  not  required  to  de- 
termine what  force  is  to  be  attributed  to  subdivision  5,  or  so 
much  of  the  ordinance  as  depends  on  it.  It  may  be  that 
when  tested  that  subdivision  will  be  found  lacking  in  efficiency, 
because  its  powers  are  incapable  of  being  used  for  the  purposes 
for  which  they  were  granted.  But  if  efficient,  the  ordinance 
is  not  aided  in  the  respect  complained  of,  because  no  power  is 
given  therein  to  regulate  the  thickness  of  walls.  That  power 
must  be  derived  from  subdivision  3. 

Looking  at  the  whole  section,  there  is  nothing,  in  my  judg- 
ment, sufficient  to  justify  the  conclusion  that  the  purpose  for 
which  these  powers  were  granted  was  other  than  the  preser- 
vation of  health  in  the  ordinary  meaning  of  freedom  from 
disease. 

The  provisions  of  section  151  are  urged  as  indicating  -a 
different  view.  That  section  directs  the  department  to  use 
means  to  avert  peril  to  life  and  health,  and  to  do  certain  acts 
contributing  to  the  promotion  of  the  health  or  the  security  of 
life  in  said  city.  These  clauses  do  not,  however,  require  the 
broader  meaning  of  health.  For  life  is  in  peril  from  disease, 
and  that  which  tends  to  preserve  health  tends  to  secure  life. 

So  much,  therefore,  of  the  ordinance  under  review  as  pre- 
scribes a  specific  thickness  of  walls,  is  beyond  the  power  con- 
ferred by  this  act,  and  must  be  set  aside,  together  with  the 
proceedings  taken  thereon  against  prosecutors.  Prosecutors 
are  entitled  to  costs. 


ANDREW  D.  BOGERT  ET  AL.  v.  GARRET  J.  LYDECKER. 

1.  The  lien  of  a  prior  judgment  acquired  under  the  statute  will  be 
destroyed  and  supplanted  by  the  lien  of  a  junior  judgment,  on  which 
an  execution  has  been  sued  out,  delivered  to  the  sheriff  and  levied  be- 
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fore  the  delivery  and  levy  on  an  execution  sued  out  on  the  prior  judg- 
ment. 

The  lien  thus  acquired  by  the  vigilant  junior  judgment  creditor  will 
entitle  him  to  a  priority  of  right  to  tlie  proceeds  of  lands  sold  under 
such  an  execution  and  levy. 


Ou  January  4th,  1879,  Bogert  and  others  recovered  a  judg- 
ment in  this  court  against  Cornelius  Lydecker.  An  execution 
thereon  issued  August  26th,  1879,  returnable  to  November 
Term,  and  was  returned  unexecuted.  An  alias  execution  is- 
sued January  10th,  1880,  returnable  to  February  Term,  and 
was  returned  without  levy  on  lands.  A  pluries  execution  is- 
sued May  21st,  1881,  returnable  to  June  Term,  and  was  levied 
on  certain  lands  in  Bergen  county.. 

On  November  3d,  1880,  Garret  J.  Lydecker  recovered  a 
judgment  in  this  court  against  the  same  defendant.  An 
execution  thereon  issued  November  3d,  1880,  returnable  to 
December  7th,  1880,  and  was  returned  nulla  bona.  An  alias 
execution  issued  January  15th,  1881,  returnable  to  February 
Xerm,  and  was  returned  nulla  bona.  A  pluries  execution  is- 
sued April  15th,  1881,  returnable  to  June  Term,  which  was 
levied  on  some  of  the  same  lands. 

The  pluries  writ  under  the  Lydecker  judgment  was  deliv- 
ered to  the  sheriff  and  by  him  levied  on  said  lands  prior  to 
the  delivery  and  levy  of  the  Bogert  pluries  writ. 

The  lands  levied  on  by  both  writs  were  sold  and  the  pro- 
ceeds paid  into  court.  There  not  being  sufficient  to  satisfy 
both  judgments,  each  party  claims  (under  a  rule  to  show 
cause)  that  the  proceeds  should  be  first  applied  to  the  pay- 
ment of  his  judgment. 

Argued  at  February  Term,  1883,  before  Justices  Dixon 
and  Magie. 

For  Bogert  aud  others,  A.  S.  Jackson 

For  Lydecker,  W.  M.  Johnson. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  It  is  contended  in  behalf  of  Bogert  and  others 
that  their  judgment,  having  bound  the  lands  from  the  time 
of  its  entry,  {Bev.,  p,  620,  §  2,)  is  entitled  to  be  first  paid  out 
of  the  proceeds  of  their  sale.  To  the  objection  founded  on 
section  9  of  the  act  respecting  sales  of  lands,  {Rev.,  p.  1044,) 
it  is  replied  that  the  plaintiffs  in  that  judgment  are  not  within 
the  provisions  of  that  section,  because  executions  were,  in  fact, 
taken  out  upon  that  judgment,  though  not  levied  on  these 
lands. 

This  contention  ignores  one  of  the  purposes  of  that  section. 
Its  manifest  object  is  twofold  :  1.  To  prevent  the  continuance 
of  the  lien  of  a  prior  unlevied  judgment  upon  the  lands  after 
sale  under  a  junior  judgment  actually  levied  thereon;  and, 
2.  To  give  the  "  proper  effect  and  fruits  "  of  an  execution  to 
the  judgment  creditor,  vigilant  in  procuring  a  first  levy, 
against  one  who,  though  prior  in  time  of  judgment,  refuses 
or  neglects  to  levy  his  execution.  The  section  seems,  in 
terms,  to  only  affect  the  title  to  the  lands,  but  the  other  plain 
object  must  not  be  forgotten.  It  can  be  fully  effectuated  by 
construing  the  section  to  provide,  in  accord  with  its  manifest 
intention,  that  the  vigilant  junior  judgment  creditor  acquires 
by  his  prior  levy  a  priority  of  lien,  of  which  he  is  not  deprived 
by  reason  of  the  prior  judgment  or  any  unlevied  execution, 
and  of  which  he  cannot  be  deprived  by  any  subsequent  execu- 
tion. 

This  was  the  view  and  language  of  Chancellor  Green,  in 
Clement  v.  Kaighn,  2  McCarter  47,  a  case  presenting  this  pre-" 
cise  point.  His  conclusion  was  reached  after  a  thorough 
examination  of  the  acts  upon  this  subject  and  their  history. 
Nothing  can  be  added  to  the  reasoning  by  which  he  supported 
his  view. 

The  ruling  of  this  court  in  Voorhees  v.  Chaffers,  4  Zab. 
o07,  by  which  a  preference  was  accorded  to  a  junior  judgment, 
the  execution  on  which  had  been  first  recorded  and  delivered 
to  the  sheriff,  must  have  been  based  on  a  similar  constrnction. 
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In  Wills  V.  McKinney,  12  Vroom  120,  this  court  approved 
and  followed  the  doctrine  of  Clement  v.  Kaighn. 

The  previous  uulevied  executions  do  not  affect  the  ques- 
tion. To  preserve  priority  of  lien  requires  executions  execu- 
ted— that  is,  levied.     Den  v.  Young,  7  Halst.  300. 

Nothing  was  said  on  the  argument  with  respect  to  the  force 
to  be  attributed  to  the  act  which  is  now  section  19  of  the  act 
respecting  executions,  {Rev,,  p.  392,)  and  which,  in  case  of 
several  executions  and  an  insufficiency  of  proceeds,  gives 
preference  to  that  execution  first  delivered  to  the  sheriff. 

In  Rammel  v.  Watson,  2  Vroom  281,  that  act  was  held  to 
give  priority  of  right  to  the  proceeds  of  lands  sold  on  execu- 
tion to  a  junior  judgment  creditor,  whose  execution  had  been 
first  delivered  to  the  sheriff.  While  the  language  of  Judge 
Elmer,  who  read  the  opinion,  limits  the  application  of  the 
rule  he  adopted  to  the  case  in  hand,  which  was  that  of  land 
acquired  after  the  judgments,  I  see  no  reason  why  it  is  not 
applicable  to  land  previously  acquired.  The  sole  question  is 
as  to  the  lien  of  the  judgment  and  the  effect  produced  thereon 
by  the  statutes  giving  priority  to  the  diligent.  This  act,  by  its 
terms,  gives  a  priority  of  right  to  the  proceeds  of  sales  to  the 
judgment  creditor  whose  execution  is  first  delivered. 

My  conclusion  is  that  there  is  nothing  in  the  contention 
here  made,  and  that  it  ought  to  be  considered  as  settled,  in 
this  court  at  least,  that  the  lien  of  a  prior  judgment  will  be 
destroyed  and  supplanted  by  the  lien  of  a  junior  judgment,  on 
which  an  execution  is  sued  out,  delivered  to  the  sheriff  and 
levied  before  the  delivery  and  levy  on  an  execution  sued  out 
on  the  prior  judgment.  Such  acquired  priority  will  not  only 
relieve  lands  sold  under  the  junior  judgment  of  the  lien  of 
the  prior  judgment,  but  will  also  entitle  the  junior  judgment 
to  the  proceeds  of  the  sale. 

The  proceeds  of  this  sale  should  therefore  be  first  applied 
in  satisfaction  of  the  Lydecker  judgment,  and  the  remainder, 
if  any,  on  the  Bogert  judgment. 
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STATE,  CHRISTOPHER  F.  STAATS  AND  JOHN  K.  HOAGLAND, 
PROSECUTORS,  v.  INHABITANTS  OF  THE  BOROUGH  OF 
WASHINGTON,  IN  THE  COUNTY  OF  WARREN. 

1.  The  act  incorporating  the  borough  of  Washington  gives  power  to  the 
common  council  to  pass  ordinances  for  the  peace  and  good  order  of 
ihe  borough  as  they  may  deem  expedient.  An  ordinance  prohibiting 
sales  of  vinous,  spirituous  and  malt  liquors  after  ten  o'clock  at  night 
and  before  four  o'clock  in  the  morning,  is  not  an  unreasonable  exer- 
cise of  such  power  in  that  place. 

2.  Nor  will  such  an  ordinance  be  adjudged  to  be  faulty  because  it  pro- 
hibits such  sales  by  wholesale  as  well  as  retail  dealers,  nor  because  it 
prohibits  druggists  from  selling  such  liquors,  during  the  prohibited 
hours,  for  use  as  a  beverage. 

3.  A  municipal  corporation  empowered  to  impose  penalties  for  the  viola- 
tion of  its  ordinances,  may  distinguish  between  a  first  and  second 
offence,  and  may  provide  for  a  heavier  penalty  for  such  violations  sub- 
sequent to  the  first,  provided  the  penalty  in  no  case  exceeds  the  limit 
fixed  by  the  act  of  incorporation. 

4.  If  a  common  council  is  authorized  to  hold  special  meetings  at  the  call 
of  three  members,  with  such  notice  as  the  by-laws  may  require,  and 
there  is  brought  up  by  certiorari  an  ordinance,  with  the  minutes  of  a 
meeting  purporting  to  be  a  special  meeting  called  by  three  members, 
at  which  said  ordinance  appears  to  have  been  passed,  the  presumption, 
in  the  absence  of  proof  to  the  contrary,  is  that  the  special  meeting  was 
duly  called  in  accordance  with  the  authority  given  for  that  purpose. 

o.  When  power  is  conferred  on  a  municipal  corporation  to  impose  pecu- 
niary penalties  for  violation  of  ordinances,  to  be  recovered  by  action 
of  debt  before  a  justice  of  the  peace,  an  ordinance  providing  that  such 
a  penalty  for  its  violation  may  be  recovered  by  proceedings  before  the 
mayor  or  a  justice  of  the  peace  is  faulty ;  to  the  extent  that  authority 
is  given  to  proceed  before  the  mayor,  the  ordinance  is  bad  ;  bat  the 
part  thus  unlawfully  enacted,  being  independent  and  separable  from 
the  remainder,  and  the  proceeding  before  a  justice  of  the  peace  thereby 
provided  being  within  the  power  conferred  and  furnishing  a  complete 
mode  of  enforcing  the  penalty,  the  ordinance  will  not  be  set  aside. 


On  ceHiorari. 

Argued  at  February  Term,  1883,  before  Justices  Dixox 
and  Magie. 
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For  tlie  prosecutors,  A.  C.  Smith. 
For  tlie  defendant,  0.  Jeffery. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  writ  brings  up  for  review  an  ordinance 
of  the  borough  of  Washington,  adopted  December  26th, 
1882,  and  entitled  "An  ordinance  concerning  inns  and  taverns 
and  dealers  in  spirituous  and  malt  liquors,"  and  the  proceed- 
ings of  the  borough  in  adopting  the  same. 

The  borough  of  Washington  is  incorporated  by  an  act  enti- 
tled "An  act  to  incorporate  Washington,  in  th^  county  of  War- 
ren, State  of  New  Jersey,  into  a  borough  or  town  corj)()rate," 
approved  February  2d,  1868.     Famph.  L.,  p.  76. 

Under  authority  thereby  given,  each  of  the  prosecutors  was 
licensed  by  the  common  council  of  the  borough  to  keep  an 
inn  or  tavern  therein.  Their  licenses  were  still  in  force  at 
the  passage  of  the  ordinance. 

The  ordinance  in  question  prohibits  the  sale  of  intoxicating 
liquors  such  as  prosecutors  are,  by  their  licenses,  authorized 
to  sell,  at  any  time  after  ten  o'clock  in  the  evening  and  before 
four  o'clock  in  the  morning  of  each  day.  It  provides  that 
any  person  violating  the  ordinance  shall,  on  conviction  thereof 
before  the  mayor  or  any  justice  of  the  peace  of  the  borough, 
forfeit  and  pay  $25  and  costs  of  prosecution,  and  for  each 
subsequent  offence  $50  and  costs  of  prosecution.  It  further 
provides  that  the  ordinance  shall  apply  to  the  owner  or  pro- 
prietor of  any  shop,  &c.,  who  shall  direct  or  permit  a  viola- 
tion of  the  ordinance  there.  \ 

This  ordinance  being  adapted  to  affect  the  licensed  business 
of  prosecutors,  and  there  being  evidence  in  the  case  that  it  has, 
in  fact,  affected  it,  they  are  entitled  to  the  judgment  of  the 
court  upon  the  validity  of  the  ordinance  in  advance  of  any 
proceeding  for  a  violation  thereof.  This  was  adjudged  in  a 
case  in  this  court  wherein  prosecutors  removed  here  an  ordi- 
nance of  this  borough  of  similar  character.  Staats  v.  Wash- 
ington, 15  Vroom  605. 
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The  first  objection  made  to  the  ordinauce  in  this  case  is 
that  it  is  not  within  the  power  of  the  common  council  of  the 
borough  to  thus  limit  the  sales  which  the  prosecutors  had 
been  licensed  to  make.  This  point  was  raised  in  the  case 
above  referred  to.  It  was  then  held  by  this  court  that  an 
ordinance  reasonably  restricting  the  hours  of  sale  of  such 
liquors  could  be  adopted  under  the  power  contained  in  this 
charter  to  pass  by-laws  and  ordinances  for  the  peace  and  good 
order  of  the  borough,  although  such  ordinance  restricted  sales 
by  persons  previously  licensed.  StaaL^  v.  WdsJtingfon,  supra. 
This  adjudication  disposes  of  the  objection  now  made. 

The  second  objection  is  that  the  ordinance  is  unreiisonable. 
In  support  of  this  contention  it  is  shown  that  Washington 
contains  two  thousand  seven  hundred  inhabitants;  that  trav- 
elers arriving  there  by  the  last  evening  train  reach  the  inns 
of  prosecutors  a  little  before  ten  o'clock,  and  that  the  effect  of 
dosing  prosecutors'  bars  at  that  hour  rather  than  at  eleven 
o'clock,  when  they  usually  close,  is  to  diminish  prosecutors' 
profits  to  the  extent,  on  some  nights,  of  810  or  §15  each. 

When  an  ordinance  is  objected  to  as  unreasonable,  it  is  for 
the  court  to  determine  its  validity.  In  considering  tlie  ques- 
tion, all  the  circumstances  of  the  municipal  corporation  for 
which  the  ordinance  is  intended  ought  to  be  taken  into  ac- 
count. 

The  ordinance  in  question  has  been  adopted  by  the  common 
cou-ncil  of  the  borough  under  the  power  conferred  on  them,  to 
preserve  the  peace  and  good  order  of  the  community.  The 
possession  of  this  power  imposes  on  them  a  responsibility  and 
entitles  them  to  use  a  discretion  in  its  exercise.  With  the 
mode  of  using  this  discretion  the  court  ought  not  lightly  to 
interfere.  To  justify  interference,  it  must  appear  that  the  dis- 
cretion has  been  unreasonably  exercised  to  the  injury  of  pub- 
lic or  private  rights. 

Looking  at  the  facts  shown  by  the  evidence  and  the  agree- 
ment of  counsel,  I  think  there  is  no  ground  to  conclude  that 
this  ordinance  is  an  unreasonable  exercise  of  the  discretion  of 
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this  common  council  responsible  for  the  peace  of  the  borough, 
whose  chosen  officers  they  are.  The  ordinance  prohibits  the 
sale  only  during  certain  hours  of  the  night.  No  contention 
is  made  that  it  is  unreasonable  to  prohibit  the  sale  before  four 
o'clock  in  the  morning.  The  strife  is  respecting  the  hour  of 
closing  in  the  evening.  This  restriction  is  evidently  aimed 
to  discourage  and  prevent  the  use  of  these  and  other  bars  for 
tippling  and  drunkenness  rather  than  for  refreshment  for 
travelers  for  whose  comfort  the  inns  are  licensed.  That  the 
restriction  would  affect  the  convenience  of  travelers  does  not 
clearly  appear;  but  if  so,  it  is  clearly  not  to  a  great  extent. 
If  the  common  council,  with  these  factS;  have  judged  that 
such  a  slight  interference  with  traveling  convenience  was  re- 
quired for  the  peace  of  the  community,  I  find  nothing  to  jus- 
tify me  in  overruling  their  judgment.  Ordinances  prohibiting 
the  keeping  open  of  saloons,  &c.,  after  such  an  hour  of  night 
have  been  held  to  be  properly  passed  under  such  powers. 
Dill,  on  Man.  Corp.,  §  333,  and  cases. 

That  the  ordinance  tends  to  so  greatly  diminish  prosecutors' 
profits  is  not  a  ground  for  imputing  unreasonableness  to  it. 
Prosecutors  hold  their  property  and  their  right  to  sell  it  sub- 
ject to  the  police  power  of  this  municipality,  which  may 
reasonably  restrict  an  injurious  use  of  it  detrimental  to  good 
order.  It  may  be  added  that  the  large  sales  which  may  be 
inferred  from  the  admitted  loss  of  profits  from  a  prohibition 
of  sales  after  ten  o'clock,  in  this  small  community,  with  the 
limited  number  of  travelers  said  to  frequent  their  inns,  seems 
to  show  that  this  ordinance  was  not  unreasonable. 

It  is  next  contended  that  the  ordinance  is  faulty  in  that  its 
provisions  will  apply  to  wholesale  dealers  in  liquors,  and 
druggists. 

This  objection  is  not  available  to  prosecutors,  who  are 
neither  wholesale  dealers  in  liquors  nor  druggists.  But  if 
available,  it  is  of  no  force.  The  ordinance  is  directed  against 
the  sale,  &c.,  of  liquors  to  be  used  as  a  beverage.  If  so,  a 
sale  by  a  druggist  for  medicine  would  not  be  affected.  As  to 
wholesale  dealers,  it  is  impossible  to  perceive  why  a  restriction 
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of  this  kind,  intended  for  the  preservation  of  peace  and  good 
order,  cannot  be  and  ought  not  to  be  imposed  on  those  who 
sell  by  the  quantity  as  well  as  those  who  sell  by  the  glass. 

It  is  further  objected  that  the  ordinance  is  made  to  apply 
to  owners  and  proprietors  of  shops  and  places  where  the  sale, 
&c.,  is  made,  though  the  sale  may  be  actually  made  by  a  ten- 
ant or  agent.  This  objection  is  founded  on  a  misconception 
of  the  ordinance.  Such  persons  are  made  liable  to  the  penal- 
ties of  the  ordinance  only  when  tiiey  direct  or  permit  a  viola- 
tion thereof. 

The  ordinance  is  also  attacked  because  it  aflBxes  two  penal- 
ties to  the  violation  of  it ;  one,  a  general  penalty  ;  another  and 
a  higher  penalty  for  a  second  offence. 

The  act  of  incorporation,  by  section  8,  gives  power  to  the 
common  council  to  enforce  the  by-laws  and  ordinances  by 
enacting  penalties  for  the  violation  thereof,  either  by  imprison- 
ment not  exceeding  seven  days  or  by  fine  not  exceeding  $50. 
The  penalties  imposed  by  this  ordinance  are  pecuniary  alone, 
and  neither  of  them  exceeds  the  limit  fixed  by  the  act.  No 
adjudication  upon  the  point  raised  by  this  objection  was  cited 
in  the  argument,  or  has  been  discovered  by  me.  In  the  case 
of  Butchers'  Co.  v.  Bulloch,  3  Bos.  tt*  Pul.  434,  a  similar  gra- 
dation of  penalties  was  imposed  under  an  act  empowering  a 
trade  corporation  to  impose  penalties  for  breach  of  its  by-laws. 
The  case  was  strongly  contested,  but  no  objection  on  this 
ground  was  made.  I  am  unable  to  perceive  any  reason  why 
a  municipal  corporation  may  not,  under  such  a  power,  distin- 
guish between  a  first  and  a  second  offence  of  this  character, 
and  mark  that  distinction  by  a  gradation  of  the  penalty,  pro- 
vided the  penalty  in  no  case  exceeds  that  authorized  to  be 
imposed. 

The  next  objection  relates  to  the  manner  in  which  the  ordi- 
nance was  adopted  by  the  common  council. 

By  section  8  of  the  charter,  it  is  provided  that  no  ordinance 
shall  be  passed  unless  the  same  shall  have  been  introduced 
before  the  council  at  a  previous  meeting.  By  section '7,  it  is 
provided  that  special  meetings  of  the  council  may  be  called 
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by  the  mayor  or  by  any  three  members  by  giving  such  notice 
as  the  by-laws  may  require. 

The  ordinance  returned  does  not  indicate  when  it  was  in- 
troduced or  adopted.  The  return,  however,  contains  the  min- 
utes of  a  meeting  of  council  on  December  11th,  1882,  and 
these  minutes  show  that  the  ordinance  was  then  introduced. 
That  meeting,  according  to  the  minutes,  adjourned  without  day. 
The  return  also  contains  the  minutes  of  a  meeting  on  Decem- 
ber 26th,  1882.  That  meeting  is  called  in  the  minutes  a 
special  meeting,  and  is  said  to  have  been  called  by  three  mem- 
bers. The  call  is  set  out  in  the  minutes  and  shows  that  one 
of  the  announced  purposes  of  the  meeting  was  the  passage  of 
this  ordinance.  Out  of  six  members,  five  attended  this  meet- 
ing and  voted  for  the  ordinance,  which  was  then  adopted. 

It  is  now  insisted  that  there  is  no  proof  that  this  meeting 
was  convened  in  compliance  with  the  charter  and  by-laws,  or 
that  proper  notice  was  given  thereof. 

The  ceiiiorari  did  not  call  for  the  by-laws  nor  have  they 
lieen  put  in  evidence.  There  has  been  no  proof  of  the  service 
of  the  call.  But  in  the  return  there  is  a  certificate  of  one  of 
the  members  of  council  appended  to  the  minutes,  certifying 
to  a  service  of  the  call  on  every  member  who  did  not  sign  it 
before  two  o'clock  of  the  day  of  meeting,  the  meeting  being 
called  for  eight  o'clock  in  the  evening. 

The  objection  now  made  assumes  that  under  these  circum- 
stances, it  was  the  duty  of  defendant  to  establish  by  proof  the 
regularity  of  this  special  meeting.  That  assumption  is,  in  my 
judgment,  erroneous.  Power  to  hold  a  special  meeting  on 
the  call  of  three  members  was  given  by  the  charter.  The 
ordinance  need  not  contain  any  assertion  of  the  regularity  of 
the  steps  by  which  it  became  law.  If  it  was  alone  brought  up 
by  this  writ,  such  regularity  would  be  presumed.  And  when 
the  minutes  of  such  a  special  meeting  are  brought  up,  they  are 
not  required  to  contain  the  proofs  that  the  meeting  was  regu- 
larly called.  If  it  purports  so  to  be,  it  will  be  presumed  to 
be  regularly  called.  It  will  not  devolve  on  the  corporation  to 
establish  its  regularity  till  there  is  some  proof  of  irregularity. 
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The  power  to  hold  special  meetings  would  be  of  little  avail  if 
the  corporation  is  compelled  to  such  proof  to  sustain  any  act 
there  done.  In  the  case  of  Choaen  Freeholders  v.  State,  4  Znb. 
718,  it  was  held  by  the  Court  of  Errors  that  a  resolution 
brought  up  by  certiorari,  and  purporting  to  have  been  parsed 
at  an  adjourneil  meeting,  will  be  presumed  to  have  been  parsed 
at  a  regularly  adjourned  meeting.  In  like  manner,  this  ordi- 
nance, purporting  by  these  minutes  to  have  been  adopted  at  a 
special  meeting  called  by  three  members,  will  be  presumed  to 
have  been  adopted  at  a  meeting  so  called,  and  with  .<uch 
notice  as  was  requisite.  If  the  certificate  be  considered,  I 
think  it  must  be  taken  to  be  a  certificate  of  t«mpliance  with 
tlie  by-laws. 

This  case  does  not  come  within  the  rule  impojing  on  de- 
fendant the  duty  of  supplying  by  proof  matters  omitted  from 
the  proceedings  returned  essential  to  their  validity  and  re- 
quired to  appear  therein.  McCarthy  v.  Jersey  City,  15  Vroom 
136;  State  v.  Trenton,  7  Vroom  499.  Here  the  record  con- 
tains all  that  it  could  contain  on  the  subject,  for  the  minutes 
certify  the  meeting  to  have  been  a  special  meeting. 

Under  this  objection,  it  is  further  insisted  that  this  ordi- 
nance could  not  lawfully  be  adopted  at  a  special  meeting. 
The  charter  prescribes  no  limit  in  respect  to  the  business  capa- 
ble of  being  done  at  a  special  meeting.  The  only  requirement 
for  the  passage  of  an  ordinance  is  that  it  shall  have  been  in- 
troduced at  a  previous  meeting.  If  so  introduced,  there  is 
nothing  to  prevent  its  l)eing  adopted  at  any  subsequent  meet- 
ing, whether  stated  or  s{)ecial. 

A  further  objection  is  based  on  the  fact  that  the  ordinance 
authorizes  the  penalty  for  its  violation  to  be  collecte<l  by  pro- 
ceedings before  the  mayor  of  the  borough.  The  language,  in 
fact,  is  "  on  conviction  thereof  before  the  n)ayor  or  any  justice 
of  the  peace  of  this  borough,  shall  forfeit,"  <ic. 

The  provisions  of  the  charter  respecting  the  mode  of  im- 
posing penalties  for  the  violation  of  ordinances  are  contained 
in  section  8  and  are  somewhat  peculiar.  The  penalty  of  im- 
prisonment is  authorized  to  be  imposed  by  the  mayor  or  jus- 
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tice  of  the  peace  of  the  borough,  and  the  proceeding  is  obvi- 
ously to  be  a  summary  one,  commenced  by  warrant. 

Tlie  pecuniary  penalty,  though  called  a  fine,  is  expressly 
made  recoverable,  with  costs,  in  an  action  of  debt,  in  the  name 
of  the  treasurer,  before  any  justice  of  the  peace  residing  in 
the  county  of  Warren,  and  in  the  action  the  plaintiff  may 
declare  generally  in  debt  for  the  penalty,  &c.  This  proceed- 
ing is  quite  as  obviously  an  ordinary  action  of  debt  in  a  jus- 
tice's court,  (Greeli/  v.  Passaic,  13  Vroom  429,)  and  cannot 
be  authorized  to  be  brought  before  the  mayor. 

The  ordinance  in  question  imposes  only  a  pecuniary  penalty. 
It  may  therefore  lawfully  authorize  such  penalty  to  be  col- 
lected in  an  action  of  debt  before  a  justice  of  the  peace  of  that 
county.  It  does  authorize  the  penalty  to  be  collected  by 
such  action,  for  although  the  words  "on  conviction  thereof" 
are  appropriate  to  a  summary  proceeding,  they  are  doubtless 
liere  used  in  the  sense  of  judgment  for  the  violation  of  the  ordi- 
nance. The  ordinance  clearly  is  erroneous  in  giving  authority 
to  take  the  proceeding  to  collect  the  penalty  before  the  mayor. 
But  this  error  does  not  invalidate  the  whole  ordinance.  There 
is  no  failure  to  provide  a  lawful  mode  of  enforcing  the  pen- 
alty by  proceeding  before  a  justice  of  the  peace.  This  mode 
of  jirocedure  is  within  the  charter,  and  the  ordinance  will  not 
fail  because  there  is  annexed  a  separable  illegal  mode  of  pro- 
cedure. If  a  part  of  a  by-law  be  void,  other  essential  and 
connected  parts  are  also  void.  State,  Chamberlain,  pros.,  v. 
Hobohca,  9  Vroom  110.  But  where  that  part  which  is  bad  is 
independent  and  not  essentially  connected  with  the  remainder, 
the  latter  will  stand.     Dill  on  Mun.  Corp.,  §  354,  and  cases. 

The  objection  that  the  provision  for  enforcing  this  penalty 
is  defective  because  it  does  not  provide  for  a  trial  by  jury,  has 
been  disposed  of  by  the  adjudication  on  that  subject  in  Greely 
v.  Passaic,  supra,  holding  that  in  such  an  action  as  is  pro- 
vided by  this  act  a  jury  may  be  demanded. 

The  conclusion  is  that  none  of  these  objections  require  us 
to  disturb  the  ordinance  and  proceedings  under  review,  and 
they  should  be  afiBrmed. 
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MELISSA  B.  MORTON  v.  ELIAS  H.  REYNOLDS.   • 

A  license  to  build  a  fence  upon  a  division  line  between  two  adjoining 
tracts  will  authorize  a  fence  to  be  placed  on  the  division  line  so  as  to 
occupy  an  equal  space  on  each  side  of  the  mathematical  line  of  division 
for  a  reasonable  widtii,  but  will  not  authorize  the  erection  of  a  fence 
which,  like  a  worm  or  zigzag  fence,  is  not  built  on  the  division  line, 
but  crosses  it  from  side  to  side  and  encloses  parts  of  tlie  adjoining  tracts. 


On  certiorari  to  tlie  Monmouth  Pleas. 

Argued  at  February  Term,  1883,  before  Justices  DixON 
and  Magie. 

For  the  prosecutor,  H.  H.  Wainright. 

For  the  defendant,  C  J.  Parker. 

The  opinion  of  the  court  was  drlivero-d  by 

Magie,  J.  The  action  removed  by  this  certiorari  was  one 
of  trespass  qaare  clausum /regit,  originally  brought  in  a  justice's 
court  by  Morton  against  Reynolds.  After  judgment  for  de- 
fendant, in  that  court,  au  appeal  was  takeu  to  the  Common 
Pleas  of  Monmouth  and  the  case  was  retrie<l.  Upon  the  trial 
of  the  appeal,  the  case  shows  that  Reynolds  was  proved  to 
have  done  acts  upon  Morton's  land,  which  were  trespasses  for 
which  recovery  should  have  been  had  in  the  action  unless  the 
privilege  of  doing  tiiose  acts  had  been  conferred  by  a  license 
from  Morton,  the  land-owner.  The  license  claimed  consisted 
in  an  agreement  between  these  parties,  who  were  the  owners 
of  adjoining  lands,  that  each  should  build  a  fence  upon  a  cer- 
tain part  of  the  division  line  between  said  lands.  The  fence 
built  by  Reynolds  was  a  worm  or  zigzag  fence,  of  which  the 
supporting  stakes  of  each  alternate  end  of  the  panels  were 
about  three  feet  beyond  the  actual  division  line,  and  each 
panel  crossed  the  division  line  from  one  side  to  the  other. 
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The  trespasses  claimed  in  the  action  were  the  building  and 
maintaining  of  this  fence.  The  judgment  of  the  court  of  appeal 
was  also  in  favor  of  Reynolds,  and  this  writ  of  certiorari  Avas 
then  sued  out  by  Morton. 

There  was  notiiing  else  shown  in  (he  case  to  justify  these 
trespasses  except  the  license.  The  question  therefore  is  whether 
the  court  below  erred  in  holding  (as  they  must  iiave  done) 
that  the  license  ])roved  authorized  the  erection  of  such  a 
fence  and  so  justified  these  trespasses.  If,  on  a  proper  con- 
struction of  the  license,  no  authority  was  given  for  such  a 
fence,  then  the  court  erred  in  matter  of  law. 

The  license  was  to  build  a  fence  upon  the  division  line. 
Since  a  fence  is  necessarily  made  of  some  material  substance, 
it  must  occupy  space.  Such  a  license  will  doubtless  confer  a 
privilege  to  place  a  fence  so  as  to  occupy  an  equal  space  on  each 
side  of  the  actual  mathematical  line  of  division.  For  this 
purpose  a  reasonable  amount  of  space  of  the  licensor's  land  may 
be  used.  What  is  a  reasonable  amount  of  space  for  that  pur- 
pose is  to  be  determined  by  the  situation  of  the  land  and  the 
uses  to  which  it  is  devoted,  and  perhaps,  to  some  extent,  by 
the  usage  and  custom  of  the  locality.  Newell  v.  Hill,  2  Mete. 
180.  Usage  and  custom,  however,  cannot  control  the  re- 
quirements of  the  license. 

The  question  whetiier  the  fence  in  question  was  one  occu- 
pying no  more  than  a  reasonable  amount  of  Morton's  land 
does  not,  however,  arise  here.  For,  under  the  facts,  we  are 
of  opinion  that  this  was  not  a  fence  within  the  privilege  given 
by  the  license.  That  privilege  extended  to  a  fence  placed 
upon  the  division  line.  This  fence  cannot  be  fairly  said  to  be 
placed  or  built  on  the  division  line.  On  the  contrary,  it 
crosses  that  line  from  side  to  side  for  its  whole  length.  It 
deprives  Morton  of  the  use  of  portions  of  land  not  occupied 
by  the  fence.  If  this  can  be  done  for  the  width  of  three  feet, 
it  would  seem  it  could  be  done  for  a  greater  width.  Either 
result  is  plainly  not  contemplated  by  the  license.  If  land  of 
Reynolds  is  thereby  left  on  the  Morton  side  of  the  fence,  it 
could  not,  either  legally  or  practically,  be  used  by  Morton. 


328  NEW  JERSEY  SUPREME  COURT. 


Cox  V.  Passaic  Common  Pleas. 


The  construction  of  this  license  as  justifying  these  acts  was 
therefore  incorrect,  and  for  this  error  the  judgment  below 
must  be  reversed,  with  costs. 


STATE,  WINFIELD  S.  COX,  PROSECUTOR,  v.  THE  COURT  OF 
COMMON  PLEAS  OF  THE  COUNTY  OF  PASSAIC. 

Under  the  provisions  ol'  tlie  act  of  April  21st,  1876,  (Bev.,  p.  1292,)  the 
major  part  of  the  judge.-,  of  the  Court  uf  Common  Pleas  have  a  right, 
whenever  constables  summoned  by  the  sheriff  fail  to  attend  court,  and 
their  places  ought  to  be  supplied,  or  whenever,  in  their  judgment,  the 
attendance  of  more  constables  is  dehirable  or  necessary  for  the  proper 
transaction  of  the  public  business,  to  require  the  summoning  and  ser- 
vice of  such  constables  as  thev  inav  select  to  attend. 


On  c<v'tiorari  to  the  Court  of  Common  Pleas  of  Passaic 
county. 

Argued  at  February  Term,  1883,  before  Justices  DixoN 
aud  Magie. 

For  the  prosecutor,  /.  W.  Griggn. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  prosecutor  is  the  sherifiF  of  Passaic  county. 
The  writ  brings  up  for  review  an  order  made.  May  1st,  1882, 
by  a  majority  of  the  judges  of  the  Court  of  Common  Pleas 
of  said  county,  requiring  him  to  summon  one  J.  S.,  as  an  ad- 
ditional constable,  to  attend  at  the  then  term  of  courts  in  that 
county,  and  proceedings  afterward  taken  in  that  court,  result- 
ing in  an  order  directing  an  attachment  to  issue  against  the 
sheriflf  to  answer  his  contempt  in  not  obeying  the  first-men- 
tioned order. 


JUNE  TERM,  1883.  329 


Cox  V.  Passaic  Common  Pleas. 


The  prosecutor  coutends  that  the  order  of  May  1st,  1882, 
was  not  within  the  power  of  the  court  to  make. 

When  and  in  what  manner  the  practice  that  all  the  con- 
stables of  the  county  should  attend  the  sessions  of  the  courts 
held  therein  originated  I  have  been  unable  to  discover.  That 
it  was  a  very  ancient  practice,  and  probably  coeval  with  the 
establishment  of  courts  in  the  colony,  would  seem  to  appear 
from  the  fact  that,  as  early  as  1678,  the  assembly  of  East 
Jersey,  after  reciting  that  it  was  unnecessary  that  all  the  con- 
stables should  attend  the  Assizes,  enacted  that  only  those  of 
the  town  in  which  the  Assizes  were  held,  and  the  next  adjoin- 
ing towns,  should  attend.  Learn.  &  Spicer  129.  I  cannot 
find  that  this  act  was  adopted  over  the  united  colonies.  The 
fee  bills,  from  the  earliest  time,  have  provided  fees  for  con- 
stables' attendance  at  courts,  without  restriction  as  to  their 
numbers.  This  practice  in  the  ancient  courts  of  the  colony 
and  state  seems  further  recognized  by  the  fact  that  when  new 
courts  have  been  created  to  sit  in  counties,  constables  are,  in 
terms,  made  ministerial  officers  of  such  courts,  a  requirement 
which  would  necessitate  their  presence  at  the  sessions.  Act 
•0/1784,  [esiabishing  Orphans^  Courts,)  §  21,  Pat.  59;  Act  of 
1838,  {establishing  Circuit  Courts,)  Laws  18S8,  jo.  61. 

This  well-known  practice,  under  which  all  the  constables 
of  the  county  were  required  to  attend  the  courts,  and  to  be 
subject  to  the  directions  of  the  courts  in  preserving  order  and 
performing  such  duties  as  are  necessary  in  the  transaction  of 
the  business  of  the  courts,  remained  unbroken,  so  far  as  I  can 
discover,  down  to  the  passage  of  the  act  of  April  21st,  1876. 
Bev.,  }■).  1292.  That  act  provides  that  the  sheriff  of  each 
county  shall,  at  a  certain  time  before  each  term,  select  a  desig- 
nated number  of  constables,  and  notify  them  to  attend  thereat. 
The  constables  so  selected,  if  they  attend,  are  alone  to  receive 
compensation  for  attendance.  But  if  some  fail  to  attend,  or 
if  the  attendance  of  an  additional  number  is  required,  provi- 
sion is  made  for  filling  vacancies  or  calling  in  such  additional 
number. 

The  order  complained  of  in  this  case  states  that  the  con- 
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Stable  whom  the  sheriff  was  directed  to  summon  was  neces- 
sary for  the  due  transaction  of  public  business,  and  the  sheriff 
was  directed  to  summon  him  as  an  additional  constable. 

The  question  presented,  therefore,  requires  the  construction 
of  that  part  of  the  act  of  1876  which  authorizes  the  summon- 
ing of  additional  constables.  The  clause  on  that  subject  is 
the  last  proviso  of  the  first  section,  which  reads  thus:  "And 
provided  further,  that  if  at  any  time  the  said  judges,  or  a 
major  part  of  them,  shall  deem  the  attendance  of  an  additional 
number  of  constables  desirable  or  necessary  for  the  proper 
transaction  of  the  public  business,  they  may,  by  writing, 
authorize  the  said  sheriff  to  summon  such  additional  con- 
stables," The  contention  of  the  sheriff  is  that,  by  this  lan- 
guage, the  power  of  the  judges  is  limited  to  determining  the 
necessity  or  desirability  of  an  additional  number  of  constables, 
and  what  number  should  be  summoned.  The  power  of  select- 
ing the  particular  constables  to  be  summoned,  he  contends,  is 
granted  to  him.  It  is  upon  this  construction  he  declined  to 
obey  the  order. 

The  language  of  this  proviso  may  j>erhaps  be  considered 
to  be  susceptible  of  the  construction  thus  contended  for.  But 
it  is  also  susceptible  of  another  construction,  by  which  the 
judges  will  be  entrusted  with  this  power  of  selection.  If 
the  words  "  may  authorize  the  sheriff  to  summon  such  addi- 
tional constables "  may  be  read  "  may  authorize  the  sheriff 
to  summon  such  additional  number  of  constables,"  they  may 
also  be  read  "  may  authorize  the  sheriff  to  summon  such  ad- 
ditional constables  as  they  may  designate." 

In  determining  which  of  these  readings  expresses  the  intent 
of  the  legislature,  we  are  entitled  to  consider  the  state  of 
the  previous  law  and  the  object  intended  to  be  gained  by  the 
law  under  construction,  and  we  may  also  obtain  light  on  this 
clause  by  comparing  it  with  other  clauses  in  the  same  act. 

By  the  law  and  practice  previously  in  force,  the  court  had 
the  right  to  the  services  of  all  the  constables  of  the  county. 
From  them  there  could  be  a  selection,  by  the  court,  of  the 
most  competent  to  perform  the  duties  which  are  indispensable 
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to  the  convenience  of  the  court  and  suitors,  and  the  dispatch 
of  pubMc  business. 

Tlie  primary  object  of  the  statute  in  question  was  to  dimin- 
ish court  expenses  by  cutting  otf  unnecessary  attendants.  To 
this  end,  it  limits  the  number  to  attend  under  ordinary  cir- 
cumstances. For  the  selection  of  that  number,  which  is  to 
be  made  before  the  court  convenes,  it  gives  power  to  the 
sheriff.  The  contention  is  as  to  the  selection  of  such  as 
are  afterwards  required  to  attend.  The  right  to  require  the 
attendance  of  other  constables  exists  in  two  cases,  viz.,  (1) 
when  any  of  those  originally  selected  fail  to  attend,  and  (2) 
when  the  major  part  of  the  judges  deem  the  attendance  of  an 
additional  number  necessary  or  desirable,  &c. 

In  the  first  case  the  major  part  of  the  judges  of  the  Com- 
mon Pleas,  if  the  necessities  of  business  require  it  or  the  Cir- 
cuit judge  request  it,  are  required  to  direct  other  qualified 
constables,  of  a  number  they  may  designate,  to  serve  instead 
of  those  originally  selected  and  absent.  By  this  language,  no 
power  of  selection  is,  either  expressly  or  by  implication,  con- 
ferred on  the  sheriff.  On  the  contrary,  the  language  requires 
the  selection  by  the  court  in  its  order  directing  them  to  serve. 

As  the  power  of  selection  is  conferred  on  the  court  in  that 
case,  nothing  but  clear  language  would  lead  to  the  conclusion 
that  in  the  parallel  case  of  calling  additional  constables,  the 
power  of  selection  was  taken  away  from  the  court.  When 
the  language  is  susceptible  of  two  constructions,  that  should 
be  adopted  which  is  in  accord  with  the  practice  prescribed  by 
the  rest  of  the  act.  Besides,  the  ground  on  which  an  addi- 
tional number  of  constables  may  be  called  is  based  on  the  fact 
that  they  are  required  for  the  due  transaction  of  the  public 
business  with  which  the  court  is  charged.  The  selection  of 
constables  proper  for  that  purpose  would  seem  naturally  to  be 
conferred  on  the  officers  by  whom  the  business  is  to  be  trans- 
acted, rather  than  the  sheriff,  who  is  himself  a  mere  ministerial 
officer  of  the  court. 

A  comparison  of  the  powers  given  by  section  2  of  this  act 
leads  to  the  same  conclusion.     That  section  provides  for  the 
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discharge  of  constables  attending  at  the  term.  The  power  to 
discharge  is  to  be  exercised  by  the  same  judges  wRen  they 
deem  the  attendance  of  any  of  the  constables  may  be  dispensed 
with.  In  such  case  they  have  power  to  discharge  not  only  so 
many  but  such  of  the  attending  constables  as  shall  be  deemed 
proper  and  expedient.  The  power  of  selection  in  this  case  is 
given  to  the  judges. 

My  conclusion  therefore  is  that  the  act  in  question  em- 
powers the  judges  of  the  Common  Pleas,  when  there  are 
vacancies  in  the  number  of  constables  summoned  by  the 
sheriff  or  where,  in  their  judgment,  the  attendance  of  more 
constables  is  desirable  or  necessary  for  the  proper  transaction 
of  public  business,  to  require  the  summoning  of  such  con- 
stables as  they  sliall  select  to  attend. 

The  result  is  that  the  order  of  May  1st,  1882,  was  within 
the  power  of  the  court,  and  the  sheriff,  in  refusing  to  obey  it, 
was  open  to  the  charge  of  contempt,  which  justified  the  sub- 
sequent proceedings  shown  in  the  return.  The  order  and 
proceedings  should  be  affirmed. 


STATE,  INHABITANTS  OF  THE  TOWNSHIP  OF  OXFORD,  IN 
THE  COUNTY  OF  WARREN,  PROSECUTORS,  v.  JAMES 
BRANDS  ET  AL. 

1.  It  is  not  necessary  that  a  certified  list  of  the  qualified  surTeyors  of  the 
highways  sliould  be  laid  before  the  Court  of  Common  Pleas  at  the 
time  of  the  appointment  of  surveyors  to  lay  out  a  road  in  a  county. 

2.  The  court,  on  an  application  for  the  appointment  of  surveyors  to  lay 
out,  &c.,  a  road,  is  required  to  exercise  a  discretion  in  respect  to  the 
appointment  of  the  surveyors  of  the  townships  in  which  the  road  is 
applied  for  to  be  laid  out,  &c.,  whicli  discretion  will  not  be  reviewed  ; 
the  court  is  not  obliged  to  announce  to  counsel  attending  at  the  ap- 
pointment the  reasons  for  rejecting  any  surveyor. 

o.  That  the  surveyors  were  ordered  to  meet,  and  do  meet,  at  the  house  of 
one  of  the  applicants  for  the  road,  will  not  invalidate  their  acts,  in  th« 
absence  of  proof  of  undue  influence  or  improper  conduct. 
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U  the  beginning  and  ending  points  of  the  proposed  road  are  described 
with  such  particularity  as  to  enable  them  to  be  readily  found,  it  is  not 
necessary  to  state  in  what  township  they  are  located ;  nor  is  it  neces- 
sary to  state  in  the  return  wliere  the  road  laid  out  crosses  the  town- 
ship line. 

There  is  no  material  variance  between  the  application  and  return,  if 
the  former  designates  the  lands  of  A  and  B,  who  are  tenants  in  com- 
mon, as  the  lands  of  A,  over  which  the  road  is  proposed  to  run,  and 
the  latter  lays  out  the  road  over  lands  of  both,  and  awards  damages  to 
both ;  nor  if  the  application  designates  lands  belonging  to  the  heirs 
of  T.  C.  as  lands  of  R.  C.  and  the  heirs  of  T.  C,  and  the  return  lays 
out  the  road  over  lands  of  the  heirs  of  T.  C.  and  awards  damages  ac- 
cordingly, when,  in  fact,  R.  C.  was  at  the  time  in  occupation  of  the 
land. 

When  the  return  directs  the  different  amounts  awarded  for  damages 
to  the  land-owners  to  be  paid  by  respective  townships  through  which 
the  road  runs,  it  is  not  necessary  that  the  aggregate  sum  to  be  paid  by 
each  township  should  be  stated. 

In  localities  where  the  act  of  March  23d,  1859,  (Hev.,  p.  1014,)  is  not 
in  force,  there  is  no  requirement  to  serve  a  copy  of  the  assessment  of 
damages  on  any  township  oflBcer ;  where  that  act  is  in  force  the  re- 
quirement of  such  service  is  merely  directory,  and  a  failure  to  serve 
will  not  invalidate  the  proceedings. 

This  court  will  not  examine  into  or  decide  upon  the  correctness  of 
adjudications  not  objectionable  for  want  of  jurisdiction  brouglit  before 
it  only  as  evidence  and  not  for  review,  even  though,  if  such  adjudica- 
tions are  incorrect,  the  matter  under  review  will  be  affected  thereby. 


This  writ  and  another,  allowed  on  the  prosecution  of  Amos 
W.  Cramer  and  others,  call  for  and  bring  up  the  application 
of  James  Brands  and  others  for  the  appointment  of  surveyors 
of  the  highways  to  lay  out  a  public  road  in  the  townships  of 
Knowlton  and  Oxford,  in  the  county  of  Warren  ;  the  appoint- 
ment of  surveyors  thereon  made  by  the  Court  of  Common 
Pleas  of  that  county  ;  the  return  made  by  the  surveyors  and 
the  order  of  the  court  directing  such  return  to  be  recorded. 

Argued  at  February  Terra,  1883,  before  Justices  DixoK 
and  Magie. 

For  the  prosecutors,  N.  Harris  and  L.  D.  Taylor. 
For  the  defendants,  Geo.  A.  Angle. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Twenty  reasons  for  reversing  and  setting  aside 
the  proceedings  brought  up  by  these  writs  have  been  filed  by 
prosecutors.  Some  of  them  were  abandoned  at  the  argument ; 
the  remainder  were  pressed  and  will  be  considered  and  dis- 
posed of  in  their  order. 

1.  The  fii'st  objection  on  which  stress  was  laid  is  set  out  in 
the  third  reason,  which  declares  that  no  duly  certified  list  of 
the  survevors  of  the  highways  of  the  county  was  laid  before 
the  court  at  the  time  the  appointment  in  this  case  was  made. 

In  support  of  this  objection,  the  case  of  JRoad  in  Sussex  and 
Morris,  1  Green  157,  is  cited.  But  that  case  is  inappli- 
cable. It  was  an  application  to  this  court  for  the  appoint- 
ment of  surveyors  to  lay  out  a  road  in  two  counties.  The 
))roper  practice  in  such  case  was  said  to  be  to  lay  before  the 
court  certified  lists  of  the  surveyors  of  the  counties  in  which 
the  road  was  proposed.  But  it  is  evident  that  this  practice 
was  for  the  convenience  of  the  court.  In  the  county  court 
such  a  list  is  unnecessary.  The  officers  in  question  are  within 
the  knowledge  of  the  court,  or  their  names  may  be  readily 
and  conveniently  ascertained.  And  no  such  list  is  required 
by  the  statute. 

The  admission  in  this  case  that  a  full  list  of  all  the  quali- 
fied surveyors  of  the  county  was,  in  fact,  laid  before  the  court 
at  the  time  of  the  appointment,  would  deprive  this  objection 
of  all  force,  even  under  the  practice  prescribed  in  this  court. 

2.  The  next  objection  is  presented  by  the  fifth  reason, 
which  declares  that  the  Court  of  Common  Pleas  refused  to 
appoint  the  surveyors  of  the  highways  of  the  two  townships 
through  which  the  road  was  applied  for  to  be  laid  out,  and 
that  such  refusal  was  made  without  assigning  any  reason 
therefor. 

The  order  of  appointment  shows  that  the  court  had  regard 
to  the  appointment  of  the  surveyors  of  the  townships  in  ques- 
tion, and  that  one  of  said  surveyors  was  appointed.  A  com- 
plete performance  of  the  duty  imposed  on  the  court  in  that 
regard  is  thus  shown.     That  duty  involves  the  exercise  of  a 
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discretion  which  will  not  be  here  reviewed.  Parsell  v.  State, 
1  Vroom  530.  Even  the  grounds  of  the  exclusion  of  a  sur- 
veyor are  not  to  be  inquired  into,  unless,  possibly,  after  the 
<;ourt  has  been  asked  to  certify  the  facts.  lb.  No  rule  for 
such  certificate  was  taken  in  this  case. 

The  testimony  taken  by  prosecutors  to  show  that  the  court 
was  asked  to  appoint  all  the  surveyors  of  the  two  townships, 
but  only  appointed  one,  and  gave  no  reason  for  rejecting  the 
others,  was  therefore  inadmissible.  But  if  admitted,  it  dis- 
closes nothing  erroneous  in  the  action  of  the  court.  The 
judges  were  bound  to  use  a  discretion  in  the  appointment, 
and  were  not  bound  to  make  known  to  counsel  the  reasons  for 
rejecting  certain  surveyors. 

It  is  not  improper  to  mention  here  that  the  first  section  of 
the  Road  act,  as  printed  in  the  present  Revision,  p.  991,  omits 
the  sentence  requiring  the  court  to  have  regard  to  the  appoint- 
ment of  the  surveyors  of  the  township  through  which  the 
road  is  applied  for  to  be  laid,  &c.  The  omission  is  an  error, 
as  will  be  seen  by  comparing  it  with  the  section  as  printed  in 
the  Rei:  Stat,  of  1S7 4,  p.  718. 

3.  A  further  objection  is  made  under  the  sixth  and  seventh 
reasons.  These  relate  to  the  fact  that  the  order  of  appoint- 
ment directed  the  surveyors  to  meet  at  the  house  of  one  of 
the  applicants,  and  that  they  did  meet  there.  There  is  noth- 
ing in  the  case  to  show  that  there  was  any  undue  influence 
exerted  on  the  surveyors,  or  any  improper  conduct  on  their 
part.  Such  a  meeting  is  necessary  only  to  bring  the  sur- 
veyors together  for  the  performance  of  their  duty.  We  are 
to  assume  that  the  place  appointed  was  a  convenient  one. 
There  is  nothing  to  show  that  there  was  any  other  place  as 
convenient.  The  mere  fact  of  jneeting  at  such  a  place  does 
not  justify  any  presumption  that  the  surveyors' judgment  was 
unduly  influenced.  In  the  absence  of  proof  of  that  result,  I 
find  nothing  in  this  objection  to  invalidate  the  acts  of  the 
surveyors.  Even  when  refreshments  have  been  furnisiied  the 
surveyors  by  an  interested  party,  it  has  been  held  that  with- 
out some  proof  that  the  surveyors  were  influenced  thereby, 
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that  fact  alone  will  not  invalidate  their  return.     Slatey  Hub- 
bard, pros.,  V.  Reckless,  9  Vroom  393. 

4.  The  next  objection  is  covered  by  the  eighth  reason, 
which  is  that  neither  the  application  nor  return  states  the  be- 
ginning and  ending  points  of  the  road  with  sufficient  cer- 
tainty, and  that  the  return  does  not  show  where  the  road,  as 
laid  out,  crosses  the  division  line  between  the  two  townships. 

The  lack  of  certainty  in  description  was  put  on  the  argu- 
ment on  the  single  ground  that  there  is  a  failure  to  state  the 
township  in  which  each  point  is  located.  The  location  of 
each  point  is,  however,  fixed  with  great  particularity  of  de- 
scription, so  that  there  can  obviously  be  no  difficulty  in  find- 
ing them.  In  such  case,  it  has  been  adjudged  that  it  is  not 
necessary  to  state  in  what  township  the  points  are.  State  v. 
Cake,  4  Zcib.  516.  The  same  case  determines  that  it  is  un- 
necessary that  the  return  should  show  where  the  road  crosses 
the  township  line.  I  can  discover  no  reason  why  the  authority 
of  that  case  which,  though  doubted  on  some  points,  has  never 
been  questioned  on  these,  should  not  be  followed. 

5.  The  next  objection  is  under  the  ninth  reason,  which  is 
intended  to  set  up  that  while  the  application,  appointment  and 
notice  of  meeting  of  surveyor's  declared  that  the  road  was  to 
run  (among  others)  over  lands  of  Philip  Lyon,  the  road  was, 
in  fact,  laid  out  over  lands  of  Garret  Bogart  and  Philip  Lyon. 

Counsel  have  agreed  that  the  lands  so  taken  "  are  held  by 
Philip  Lyon  and  Garret  Bogart  as  tenants  in  common."  It 
does  not  appear,  however,  when  they  became  such.  For 
aught  that  appears,  Bogart  may  have  acquired  his  interest 
after  the  application  was  made,  iu  which  case  the  objection  is 
obviously  of  no  force.  But  if  the  fact  was  otherwise,  the  re- 
turn is  not  affected  thereby.  The  plain  object  in  stating  in 
the  application  the  ownei^s  of  the  lands  over  which  the  road  is 
proposed,  is  merely  to  give  a  general  description  of  its  direction 
between  the  two  fixed  points  of  beginning  and  ending.  For 
that  purpose,  it  is  sufficient  to  describe  the  lands  with  reason- 
able certainty.  To  describe  them  as  the  lands  of  one  of  two 
joint  owners  would  sufficiently  designate   them,  unless    he 
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were  also  the  several  owner  of  lands  so  situate  as  to  render  the 
description  confusing  or  uncertain.  Then,  possibly,  another 
(question  might  arise.  But  nothing  of  that  sort  appears  here, 
and  it  is  for  the  objector  to  show  affirmatively  a  variance  and 
that  it  is  material.  State  v.  Van  Bmkirk,  1  Zah.  86  ;  State  v. 
Smith,  1  Zab.  91. 

6.  A  further  objection  is  made  under  the  tenth  reason, 
based  on  the  conceded  fact  that  the  map  of  the  road  was 
made  and  annexed  to  the  return  after  the  latter  was  signed  by 
the  surveyors,  who  did  not,  in  fact,  see  the  map  before  filing. 

A  precisely  similar  objection  was  overruled  in  State  v.  Eng- 
lish, 2  Zab.  291,  and  the  judgment  in  that  case  was  affirmed 
in  the  Court  of  Errors.     S.  C,  2  Zab.  713. 

7.  The  next  objection  is  covered  by  the  eleventh  and  twelfth 
reasons,  which  claim  the  return  to  be  erroneous  in  laying  out 
the  road  over  lands  of  "  the  heirs  of  Thomas  Craig,  deceased," 
and  in  awarding  damages  therefor  to  "  the  heirs  of  Thomas 
Craig,  deceased." 

In  this  respect  the  return  must  be  held  to  be  incorrect. 
State,  Chaiiiet-,  'pros.,  v.  Woodruff,  7  Vroom  204;  Washing- 
tmi  v.  Fisher,  14  Vroom  377 ;  State  v.  Blauvelt,  4  Vroom  36  ; 
State  v.  Olivet',  4  Zab.  129. 

But  thi«  error  does  not  necessarily  invalidate  the  whole  pro- 
ceedings. It  has  been  held  that,  power  is  now  given  for  the 
amendment  and  correction  of  such  errors.  Field  v.  Field,  9 
Vroom  290;  Kearsley  v.  Oibbs,  15  Vroom  169.  But  the 
necessary  proceedings  for  that  purpose  must  be  taken  in  the 
Common  Pleas.  Washington  v.  Fisher,  supra.  When  such 
an  amendable  error  appears,  a  practice  has  obtained  of  remit- 
ting the  record  to  the  court  below  to  enable  proper  amend- 
ments to  be  made.  Crater  v.  Fritts,  15  Vroom  374 ;  Kearsley 
v.  Gibbs,  supra;  Washington  v.  Fisher,  supra.  This  practice 
ought  to  be  followed  in  this  case. 

8.  It  is  further  claimed  under  the  eighth  reason  that  there 
is  a  variance  between  the  application  and  return,  in  that  the 
former  declares  that  the  road  proposed  was  to  run  over  land 
of  Robert  Craig  and  the  heirs  of  Thomas  Craig,  deceased,  while 

Vol.  XVI.  22 


338  NE\y  JERSEY  SUPREME  COURT. 

Inhabitants  of  Oxford  v.  Brands. 

the  return  lays  out  the  road  over  land  of  the  heirs  of  Thomas 
Craig,  deceased. 

Upon  the  evidence,  it  is  obvious  there  is  no  variance.  The 
laud  described  in  the  application  is  shown  to  be  the  same  as 
tliat  over  which  the  road  was  laid.  It  appears  also  that  Robert 
Craig  had  married  the  widow  of  Thomas  Craig,  and  was  in 
actual  occupation  of  the  land  of  the  heirs  of  the  latter.  The 
description  in  the  application  was  therefore  not  objectionable. 

9.  A  further  objection  i?  made  under  the  sixteenth  reason, 
respecting  the  mode  in  which  damages  for  lands  taken  for  the 
road  were  assessed  and  directed  to  be  paid. 

It  is  firetsaid  that  the  surveyors  failed  to  specify  the  amount 
of  damages  in  the  aggregate  which  each  of  the  two  townships 
was  to  pay.  An  examination  of  the  return  shows  that  the 
damages  awarded  to  one  land-owner  are  directed  to  be  paid 
by  a  certain  townsliip;  those  awarded  to  another  land-owner, 
by  the  other  townsliip,  and  so  on  throughout  the  list  of  land- 
owners not  applicants.  The  aggregation  of  the  amounts  so 
imposed  on  each  township  is  mere  matter  of  addition  and  need 
not  be  included  in  the  return,  which  thus  sufficiently  desig- 
nates the  proportion  to  be  paid  by  each  township. 

It  is  further  urged  that  no  copy  of  the  assessment  of 
damages  was  served  on  the  clerk  of  either  township,  and  no 
notice  of  such  assessment  was  given  to  the  township  officers. 

Such  service  was  required  under  the  plan  of  assessment  of 
damages  in  laying  out  roads,  contained  in  the  act  of  March 
23d,  1859.  Rev.,  p.  1014,  §  116.  The  fifteenth  and  nine- 
teenth sections  of  that  act,  which  fix  the  mode  of  imposing  the 
assessment  of  damages  awarded  to  a  land-owner,  have  been 
li«ld  to  be  repealed  and  superseded  by  the  provisions  of  the 
act  of  March  27th,  1874.  Rev.,  p.  990;  Field  v.  Field,  9 
Vroom  293.  How  far  the  remaining  sections  on  the  same 
subject  continue  in  force  has  never  been  considered. 

But  the  act  of  March  23d,  1859,  was  not  general.  By  the 
terms  of  the  proviso  to  section  22,  the  county  of  Warren  was 
excepted  from  its  operation.  In  1875,  an  act  was  passed 
striking  the  word  "  Warren  "  out  of  the  proviso.    Pamph.  L., 
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p.  409.  But  this  act  was  itself  repealed  in  1880.  Famph, 
L.,  p.  57.  If  the  last-named  act  is  not  objectionable  as  being 
a  local  act  respecting  roads,  {Tiffer  v.  Morris,  13  Vroom  631,) 
its  effect  was  to  leave  the  act  of  1859  inoperative  in  Warren 
county  at  the  time  these  proceedings  were  commenced.  The 
law  then  in  force  on  the  subjeot  was  that  contained  in  sections 
13-23  of  the  General  Road  act,  {Rev.,  p.  998,)  which  do  not 
require  the  service  of  a  copy  of  the  assessment  of  the  town- 
«hip  officers.  But  if  the  provisions  of  the  law  of  1859  on 
this  subject  were  operative  in  this  case,  no  different  result 
could  be  reached.  The  legislation  requiring  service  of  the 
assessment  of  damages  is  merely  directory.  The  failure  to  do 
the  act  required  would  not  invalidate  the  a-ssessment. 

10.  The  last  objection  pressed  is  covered  by  the  eighteenth 
antl  nineteenth  reasons.  These  relate  to  an  alleged  error  in 
the  Court  of  Common  Pleas  in  setting  aside  iet;:;rns  made  by 
chosen  freeholders  appointed  to  view  and  certify  respecting 
this  road,  on  a  caveat  filed  in  this  matter. 

Annexed  to  the  return  to  the  writs  in  this  case  is  a  caveat 
against  recording  the  surveyors'  return,  an  application  for 
and  appointment  of  six  chosen  freeholders  to  review  the  road, 
their  return,  a  rule  to  show  cause  why  the  return  should  not 
be  set  aside,  and  a  rule  of  the  Common  Pleas  setting  the  re- 
turn aside,  another  application  for  and  appointment  of  six 
chosen  freeholders  for  the  same  purpose,  their  return  and  a 
rule  of  the  Common  Pleas  setting  the  last-mentioned  return 
aside. 

It  is  insisted  that  the  court  erred  in  setting  aside  these  re- 
turns, and  that,  therefore,  the  order  to  record  the  surveyors' 
return  was  improperly  entered.  But  the  writs  in  this  case  do 
not  bring  up  for  review  any  of  the  proceedings  respecting  the 
appointment  of  chosen  freeholders  or  their  returns,  or  the 
action  of  the  court  thereon.  They  call  alone  for  the  proceed- 
ings respecting  the  surveyors'  appointment  and  return.  How 
the  other  proceedings  come  to  be  returned  with  the  writs  is 
not  explained.  Those  proceedings  appear,  however,  to  be 
offered  in  evidence,  and  in  that  mode  are  before  us.     But  we 
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are  not  thereby  justified  iu  examining  or  reviewing  the  adju- 
dications so  shown.  They  are  not  before  us  for  that  purpose, 
and  they  cannot  be  questioned  collaterally.  If  we  should  re- 
view them,  the  conclusions  we  might  reach  could  not  be  en- 
forced by  any  judgment.  The  objection  founded  ou  the 
alleged  error  of  these  proceedings  cannot  therefore  be  enter- 
tained or  considered.  There  can  be  no  doubt  that  the  pro- 
ceedings were  within  the  jurisdiction  of  the  court,  and  they 
must  stand  until  set  aside  in  a  direct  proceeding  for  that  pur- 
pose. Stothoff  V.  Dunham,  4  Harr.  181;  Munday  v.  Vail,  5 
Vroom  41 8. 

The  result  is  that  a  single  error  is  found  in  these  proceed- 
ings, and  that  is  the  error  in  condemning  the  land  of,  and 
awarding  damages  to,  the  heirs  of  Thomas  Craig,  deceased. 
To  the  end  that  this  error  may  be  corrected,  the  order  direct- 
ing the  surveyors'  return  to  be  recorded  must  be  set  aside  and 
the  proceedings  remitted  to  the  Court  of  Common  Pleas  of 
Warren  county,  that  the  error  may  be  corrected. 

The  prosecutors  are  entitled  to  costs. 


ANDKEW  CONNERS  AND  GEORGE  WILLIAMS  v.  STATE. 

1.  Breaking  and  entering  a  storehouse  in  tlie  night-time,  wiih  intent  to 
steal,  is  not,  in  this  state,  the  crime  of  burglary,  entitling  the  accused, 
on  his  trial,  to  the  service  of  a  panel  and  twenty  peremptory  chal- 
lenges. 

2.  Such  right  is  permitted  to  defendants  when  charged  with  an  ofTence 
which,  at  the  common  law,  constitutes  that  crime,  and  not  for  other 
criminal  breaking  and  entering. 


On  error  to  Essex  county  Quarter  Sessions. 

The  defendants  were  indicted  by  the  grand  jury  of  the 
county  of  Essex,  at  the  September  Term,  1882,  for  breaking 
and  entering  a  storehouse  in  the  night-time,  with  intent  to 
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Steal.  The  indictment  also  contained  a  count  for  breaking 
and  entering  in  the  daytime.  Upon  trial  in  the  Sessions  there 
was  a  general  conviction.  Errors  are  assigned  upon  the  pro- 
ceedings at  the  trial,  and  also  on  the  form  of  judgment. 

Argued  at  February  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel,  Knapp  and  Parker. 

For  the  plaintiff  in  error,  Samuel  Kalisch. 

For  the  state,  Oscar  Keen. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  writ  of  error  in  this  case  brings  up  the 
record  and  conviction  of  the  plaintiffs  in  error  upon  an  in- 
dictment tried  in  the  Court  of  Quarter  Sessions  of  the  county 
of  Essex.  The  indictment  contains  two  counts :  one  charging 
the  defendants  with  breaking  and  entering,  in  the  night-time, 
the  storehouse  of  James  Traphagan,  with  intent  to  steal ;  the 
second  count  charges  them  with  breaking  and  entering  the 
storehouse  of  James  Traphagan  in  the  daytime,  with  like  in- 
tent. Three  bills  of  exception  were  sealed,  by  which  it  ap- 
pears, first,  that  the  court  refused  a  motion  of  the  plaintiffs  iu 
error  to  postpone  the  cause,  on  the  ground  that  the  crime 
charged  in  the  indictment  was  burglary,  and  that  neither  a 
copy  of  the  indictment  nor  a  list  of  the  jurors  had  been  served 
upon  them  two  days  prior  to  the  day  of  trial,  nor  at  any  time. 
The  second,  that  each  of  the  defendants  claimed  the  right  to 
twenty  peremptory  challenges  on  the  trial,  and  which  the 
court  refused;  and  third,  to  the  refusal  of  the  court  to  order 
the  jurors  to  be  sworn  separately  as  drawn  from  the  box. 
The  errors  are  assigned  upon  the  matters  contained  in  the  bill 
of  exceptions  and  to  the  form  in  which  the  judgment  was 
entered.  The  first  error  assigned  is  that  the  defendants  were 
charged  with  the  crime  of  burglary,  and  were  entitled  to  service 
of  a  copy  of  the  indictment,  with  a  list  of  jurors  as  required 
by  law,  two  days  before  the  day  of  trial  of  said  defendant, 
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and  that  neither  a  copy  of  the  indictment  nor  a  list  of  the 
jurors  was  served  upon  either.  Under  the  sixty-sixth  section 
of  the  Criminal  Procedure  act,  [Rev.,  p.  279,)  it  is  provided 
that  where  any  person  shall  be  indicted  for  any  one  of  several 
enumerated  crimes,  in  which  burglary  is  includetl,  such  person 
shall  have  served  upon  him  a  copy  of  the  indictment  and  list 
of  the  jury  two  entire  days,  at  least,  before  his  trial.  In  the 
seventy-first  section  of  the  same  act,  {Rev.,  j)-  280,)  it  is  pro- 
vided that  every  person  indicted  for  either  of  those  crimes 
shall  be  admitted  peremptorily  to  challenge  twenty  of  the 
jury,  and  no  more.  Whether  or  not  the  court  committed 
error  on  the  trial  in  the  particulars  indicated  dej^end'?  upon 
the  correctness  of  the  assumption  of  the  plaintitfs  in  error  that 
the  crime  charged  against  them  in  this  indictment  was  that  of 
burglary.  It  is  quite  certain  that  the  offence  charged  against 
them  is  outside  of  that  crime  as  understood  in  the  common 
law.  Blackstone  defines  burglary  by  giving  us  Sir  Edward 
Coke's  definition  of  "  burglar,"  (4  Black.  Ckm.  223,)  that  is, 
"  he  that  by  night  breaketh  and  entereth  into  a  mansion-house 
with  intent  to  commit  a  felony."  In  thi;s  definition  he  calls 
attention  to  four  things  necessary  to  be  considered :  and  first, 
the  time,  which  must  be  by  night,  and  not  by  day,  for  in  the 
daytime  there  is  no  burglary ;  and  second,  as  to  the  place,  it 
must  be  in  a  mansion-house.  He  includes  breaking  open  a 
church  within  the  crime,  and  to  account  for  that  appeals  to 
the  reason  given  by  Sir  Edward  Coke  that  it  is  "  domua  man- 
sionalis  Dei."  He  recognizes  it  as  extending  to  the  breaking 
of  gates  or  walls  of  a  town  in  the  night,  for  which  he  suggests 
a  reason.  He  concludes  that  the  requisite  of  its  being  a 
mansion-house  is  only  in  the  burglary  of  a  private  house,  in 
which  it  is  indispensably  necessary,  to  form  its  guilt,  that  it 
must  be  in  a  mansion  or  dwelling-house;  for,  he  says,  no 
distant  barn,  warehouse  or  the  like  are  under  the  same  privi- 
leges nor  looked  upon  as  a  man's  castle  of  defence,  nor  is  a 
breaking  open  of  houses  wherein  no  man  resides,  and  which, 
therefore,  for  the  time  being,  are  not  mansion-houses,  attended 
with  the  same  circumstances  of  midnight  terror.     And  third, 
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as  to  the  manner  of  committing  burglary,  there  must  both  be 
a  breaking  and  entering  to  complete  it ;  and  fourth,  as  to  the 
intent,  such  breaking  and  entering  must  be  with  a  felonious 
intent,  otherwise  it  is  only  a  trespass. 

But  it  is  said  that  in  this  state  the  crime  of  burglary  has 
been  enlarged  beyond  the  common  law  definition  so  as  to  bring 
within  its  meaning  the  particular  offence  here  charged,  as  well 
as  a  large  number  of  others  having  affinities  with  the  graver 
crime.  In  some  of  our  sister  states,  the  definition  of  the  crime 
of  burglary  has  been  widely  extended,  notably  so  in  New 
York,  where  it  has  been  divided  into  several  degrees,  under 
one  or  other  of  which,  every  sort  of  entry,  whether  with  or 
without  breaking,  in  the  daytime  or  night-time,  is  included. 
And  something  of  this  sort,  in  very  early  times,  seems  to 
have  been  started  in  this  state,  for  during  the  proprietary 
governments,  in  the  capital  laws  passed  in  1668,  is  found  this 
provision :  "  If  any  person  within  this  province  shall  commit 
burglary,  by  breaking  open  any  dwelling-house,  storehouse, 
warehouse,  out-house  or  barn,  or  any  other  house  whatsoever, 
he  or  they  so  offending  shall,  for  the  first  offence,  be  punished 
by  being  burnt  in  the  hand  with  the  letter  '  T,'  and  make  full 
satisfaction  of  the  goods  stolen  or  the  damages  that  are  done ; 
and  for  the  second  time  of  offending  in  the  like  nature,  besides 
the  making  of  restitution,  to  be  branded  in  the  forehead  with 
the  letter  '  R,'  and  for  the  third  offence  to  be  put  to  death  as 
incorrigible."  Learn.  <&  Spicer  79.  Very  little,  I  think,  is 
to  be  gained  from  this  for  our  present  purposes.  The  thirtieth 
section  of  the  Crimes  act  of  1796,  found  in  Paterson's  Revi- 
sion, enacts  that  if  any  person  shall,  by  night,  wilfully  and 
maliciously,  break  and  enter  any  church,  meeting-house  or 
dwelling-house,  with  intent  to  kill,  rob,  steal  or  commit  a 
rape,  every  such  person  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  punished  by  fine  and  imprisonment 
for  a  term  not  exceeding  ten  years.  The  twenty-fifth  section 
of  the  same  act  makes  the  wilful  and  malicious  breaking  and 
entering,  in  the  daytime,  of  any  dwelling-house,  warehouse  or 
other  building,  with  like  intent,  a  high  misdemeanor,  punish- 
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able  by  fine  not  exceeding  §500,  or  imprisonment  not  exceed- 
ing ten  years,  or  both.  The  thirtv-sixth  section  made  it  a 
high  misdemeanor  to  enter,  witliout  breaking,  any  church, 
meeting-house  or  place  of  worship,  or  dwelling-house,  shop 
or  other  building,  with  like  intent,  punishable  by  fine  not  ex- 
ceeding $300,  or  imprisonment  not  exceeding  five  years,  or 
both.  The  acts  made  criminal  by  the  thirtieth  section,  above 
cited,  mark  quite  closely  the  essential  characteristics  of  the 
crime  of  burglary  at  the  common  law,  and  perhaps,  for  thnt 
reason,  may  have  been  given  a  place  in  that  section,  but  the 
offence,  like  those  described  in  the  other  sections  mentioned, 
was  made  a  high  misdemeanor.  These  sections  remained  un- 
changed until  May,  1820.  They  provided  for  breaking  and 
entering  in  the  night-time  a  church,  meeting-house  or  dwelling- 
house;  for  entering,  either  by  day  or  by  night,  without  break- 
ing, any  building  whatsoever,  and  for  breaking  and  entering 
in  the  daytime  any  building  whatsoever ;  but  they  did  not 
provide  punishment  for  the  breaking  and  entering,  in  the 
night  time,  of  any  other  building  than  a  church,  meeting- 
house or  dwelling-house.  This  defect  was  remedied  by  the 
sixteenth  section  of  a  supplement  to  the  act  of  1796,  passed  in 
May,  1820,  whiih  provided  that  any  person  breaking  and 
ontering,  in  the  night-time,  any  shop,  warehouse,  or  other 
building  whatsoever,  with  intent  to  kill,  rob,  &c.,  should  be 
guilty  of  a  high  misdemeanor,  and  punished  by  fine  and' im- 
prisonment.    Eev.  L.  1820,  p.  738. 

The  thirtieth  section  of  the  act  of  1796  and  the  sixteenth 
section  of  the  act  of  May,  1820,  were  combinal  by  the  act  of 
February  7th,  1829,  which  was  designed  to  embody  our 
criminal  statute,  forming  its  thirtieth  section,  and  in  it  the 
higher  penalty  was  retained.  The  sections  thus  imited  stand 
unchanged  in  our  Revision  as  the  ninety-third  section  of  the 
Crimes  act.  No  one  would  have  contended  that  the  sixteenth 
section  of  the  supplement  of  1820  was  an  attempt  to  define 
the  crime  of  burglary,  or  that  the  offences  therein  provided 
for  came  within  its  limits.  Subsequent  union  with  the  thir- 
tieth section  of  the  act  of  1796  would  seem  to  have  been 
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merely  for  convenience  in  structure  of  the  act  concerning 
crimes,  formed  at  that  time.  The  older  enactment  did  em- 
brace the  essential  features  of  the  crime  of  burglary,  the  other 
did  not.  By  this  arrangement  no  change  was  effected  in 
either  enactment.  Before  their  union  the  offences  designated 
in  each  are  high  misdemeanors ;  the  punishment  in  each  was 
essentially  the  same — fine  and  imprisonment.  The  higher 
limit  of  punishment  was  adopted  to  reach  the  graver  offence. 
The  crime  of  burglary  has  ever  been  regarded  in  the  law  as  a 
most  heinous  one.  At  the  common  law  it  was  a  felony,  and 
f(»r  a  time  in  this  state  the  punishment  was  death.  Such  was 
the  state  of  the  law  when  the  case  of  State  v.  Wikon,  Coxe 
439,  was  tried.  It  was  about  this  time  that  the  act  was  passed 
providing  for  the  service  of  a  copy  of  the  indictment  and  the 
panel  on  persons  accused  of  those  higher  grades  of  crime, 
among  whidi  burglary,  by  reason  of  its  magnitude,  was  rightly 
ranged.  The  offences  of  breaking  into  a  wood-house  by  night, 
to  steal  fuel,  or  into  a  dove-cote,  to  take  the  young  from  their 
nests,  are  offences  standing  upon  a  very  different  plane,  and  it 
is  scarcely  to  be  believed  that  it  was  within  the  legislative  in- 
tent that  the  perpetrators  of  these  offences  should,  on  their 
trial,  be  accorded  the  privileges  herein  contended  for.  It 
would  be  a  novelty,  certainly,  in  our  practice ;  yet  to  deny  it 
to  them  is  to  deny  it  to  the  plaintiffs  in  error,  for  such  a 
breaking  and  entry  has  no  fewer  of  the  legal  characteristics  of 
burglary  than  those  found  in  the  indictment  which  is  before 
us.  It  has  been  the  policy  of  our  law  to  define  and  punish 
almost  the  entire  body  of  crime  by  statute.  Most  of  the 
crimes  which  were  felonies  at  common  law  are  denominated 
misdemeanors,  and  not  without  reason  the  view  has  been  en- 
tertained that  the  facts  which  constitute  the  common  law 
crime  of  burglary,  when  presented  as  an  offence  under  the 
statute,  do  not  draw  to  their  trial  the  incident  provisions  of 
sections  66  and  71  of  the  Criminal  Procedure  act.  The 
reasons  in  favor  of  this  view  are  far  more  plausible  than  can 
be  found  in  support  of  a  theory  which  would  extend  the  well- 
defined  crime  of  burglary  to  embrace  offences  wanting  in  the 
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(graver  character  and  essential  elements  of  that  crime,  and 
annex  to  their  trial  the  exceptional  riglits  of  a  panel  service 
and  the  full  number  of  challenges  to  eacli  defendant. 

Neither  of  these  views  seems  to  me  to  be  legally  correct. 
It  was  to  the  trial  of  the  high  crime  of  burglary  that  the  stat- 
ute meant  to  aflSx  these  incidents.  Our  law  has  not  changed 
that  crime  from  its  common  law  meaning  as  understood  when 
the  provisions  were  enacted  which  secured  to  defendants  these 
exceptional  privileges  on  the  trial,  and  when  a  defendant  is 
charged  with  an  offence  winch,  at  the  common  law,  constitutes 
that  crime,  whether  the  indictment  be  framed  upon  the  statute 
or  the  common  hiw,  the  sixty-sixth  and  seventy-first  sections 
apply,  and  give  to  such  defendant  the  rights  there  provided 
for.  But  he  has  not  these  statutory  privileges  as  his  right, 
when  charged  with  breakings  such  as  are  not  embraced  within 
the  common  law  crime  of  burglary. 

The  objection  to  the  form  of  the  judgment  was  not  much 
relied  on  by  the  plaintiffs  in  error.  It  was,  at  most,  a  mere 
irregularity  in  the  entry  of  the  judgment,  which  the  court,  at 
the  same  time,  corrected.  Without  amendment,  it  was,  I 
think,  substantially  correct,  and  could  only  be  read  as  a  sen- 
tence of  each  for  the  term  of  ten  years.  State  v.  Johnson,  5 
Butcher  453. 

There  is  no  error  in  the  judgment,  and  it  should  be 
affirmed. 
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JAMES  B.  GRAVES,  PLAINTIFF  IN  ERROR,  v.  STATE,  DE- 
FENDANT IN  ERROR. 

1.  By  section  45  of  the  Criminal  Procedure  act  it  is  provided  that  in  an 
indictment  for  murder  it  shall  not  be  necessary  to  set  forth  the  manner 
in  which,  or  the  means  whereby,  the  death  was  caused,  but  that  it 
shall  be  suflBcieut  to  charge  that  the  defendant  wilfully,  feloniously 
and  of  his  malice  aforethought,  killed  and  murdered  the  deceased. 

2.  No  right  of  a  defendant  is  violated,  nor  any  privilege  of  his  disre- 
garded or  contravened,  by  convicting  him  of  murder  in  the  first  degree 
on  an  indictment  which  described  the  crime  merely,  according  to  the 
statutory  form. 

3.  It  is  not  error  to  refuse  to  charge  that  if  there  be  a  reasonable  doubt 
in  the  mind  of  the  jury  as  to  the  sanity  of  the  accused,  they  should 
resolve  the  doubt  in  favor  of  his  insanity.  The  plea  of  insanity  is  a 
defence,  and  the  burden  of  proving  it  is  on  the  accused. 

4.  The  defence  of  insanity,  while  not  disfavored  by  the  law,  is  regarded 
with  jealousy,  and  in  the  interest  of  public  justice  it  is  subjected  to  a 
close  and  careful  scrutiny.  It  must  be  proved  to  the  satisfaction  of 
the  jury,  and  it  may  be  established  by  the  preponderance  of  proof.  In 
other  words,  it  must  be  sustained  by  the  evidence. 
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In  error  to  the  Supreme  Court.  The  opinion  in  said  court 
will  be  found  ante  p.  203. 

Upon  the  trial  of  the  ease  at  the  January  Terra,  1882,  of 
the  Essex  Oyer  and  Terminer,  the  case  was  submitted  to  the 
jury  upon  the  following  charge  by  Judge  Depue  : 

''  Gentlemen  of  the  Jury — The  prisoner  at  the  bar  is 
on  trial  on  an  indictment  for  murder  in  causing  the  death  of 
Edward  Soden,  by  shooting  him,  in  this  city,  on  the  evening 
of  the  20th  of  December  last.  Under  the  form  of  this  indict- 
ment the  prisoner  may  be  convicted  of  murder  of  the  first  or 
murder  of  the  second  degree.  The  classification  of  murder 
into  two  degrees  is  made  by  statute,  and  the  statute  requires 
the  jury,  on  a  conviction,  to  designate  by  their  verdict  whether 
they  find  the  accused  guilty  of  murder  of  the  first  degree  or 
murder  of  the  second  degree.  The  distinguishing  feature  be- 
tween the  two  degrees  of  murder  is  the  intent  wi(h  which  the 
homicidal  act  was  done.  If  the  intent  was  to  do  mere  bodily 
harm,  the  offence  is  murder  of  the  second  degree ;  if  the  intent 
was  to  take  life,  it  is  murder  of  the  first  degree.  No  par- 
ticular length  of  time  need  intervene  between  the  formation 
of  the  purpose  to  kill  and  its  execution.  It  is  not  necessarry 
that  the  deliberation  should  continue  one  hour  or  a  minute. 
It  is  enough  that  the  design  to  kill  was  fully  conceived  and 
j)urposeIy  executed. 

"  It  is  on  this  branch  of  the  case — whether  the  accused 
killed  the  deceased,  and  whether  he  is  guilty  of  murder  of  the 
first  or  second  degree — that  he  is  entitled  to  the  benefit  of  a 
reasonable  doubt.  The  evidence  in  this  case  puts  these  sub- 
jects beyond  a  possible  doubt.  The  killing  is  admitted. 
That  the  purpose  of  the  prisoner  was  to  kill  is  shown  by  the 
most  satisfactory  proof.  He  used  a  deadly  weapon,  held  so 
close  to  the  body  of  the  deceased,  in  close  proximity  to  the 
vital  parts,  that  escape  from  death  would  have  been  miracu- 
lous. He  lay  in  wait  for  the  deceased,  and  when  he  saw  the 
deceased  lighting  the  lamp  he  advanced  upon  him,  and, 
placing  the  pistol  close  to  his  back,  fired  the  fatal  shot.     In- 
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deed,  gentlemen,  the  prisoner  admitted  on  the  stand  that  he 
left  the  house  on  Commerce  street  in  the  evening,  about  the 
time  the  deceased  was  accustomed  to  leave  his  home  to  per- 
form his  daily  round  of  duty,  for  the  purpose  of  finding  the 
deceased  with  intent  to  shoot  him.  The  evidence,  beyond  all 
controversy,  shows  a  killing  of  the  deceased  with  a  deliberately- 
formed  purpose  to  kill,  and  consequently  the  prisoner,  if  guilty 
at  all,  is  guilty  of  murder  of  the  first  degree. 

"  The  single  point  in  controversy  is  whether  the  accused  is 
criminally  responsible  for  the  act. 

"  The  defence  is  insanity.  Against  such  a  defence  the  law 
entertains  no  prejudice.  On  the  contrary,  if  a  defence  of  this 
character  be  properly  proved  and  sufficiently  established,  the 
law  accords  the  accused  the  full  benefit  of  it  by  an  acquittal 
of  all  criminal  responsibility.  But  with  regard  to  the  methods 
by  which  such  a  defence  may  be  made  successful,  the  law, 
from  considerations  of  public  policy — the  welfare  of  society 
and  the  safety  of  human  life — proceeds  with  the  greatest  cir- 
cumspection, exacting,  In  the  proof  of  such  a  defence,  strict 
compliance  with  the  standard  adopted  by  the  law  for  deter- 
mining where  criminal  responsibility  ends  and  criminal  irre- 
sponsibility begins. 

"  In  the  first  place,  the  burden  of  proof  rests  upon  the  ac- 
cused. The  law  presumes  that  every  man  is  sane  until  the 
contrary  be  proved.  Hence  when  an  accused  sets  up  the  de- 
fence of  insanity  the  burden  of  proof  is  upon  him,  and,  to 
make  effectual  such  a  defence,  the  proof  of  the  prisoner's  in- 
sanity must  be  satisfactory.  He  must  overcome  the  legal  pre- 
sumption of  sanity  by  a  clear  preponderance  of  proof,  and  by 
the  most  satisfactory  evidence. 

"  The  prisoner  has  been  examined  as  a  witness.  He  was 
a  competent  witness  in  his  own  behalf.  But  his  testimony 
should  be  closely  scrutinized  and  received  with  great  caution 
— especially  where  it  relates  to  the  state  of  his  mind  at  the 
time  of  the  homicide ;  for  insanity  is  a  disease  and  not  a  tran- 
sient impulse  of  the  mind,  and  manifestations  of  the  existence 
of  the  disease,  before  and  after  the  commission  of  the  deed, 
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would  naturally  be  expected.  You  should  be  fully  satisfied 
that  his  statement  in  that  respect  is  corroborated  and  supported 
by  the  other  testimony  with  regard  to  his  mental  condition  be- 
fore you  acquit  on  that  ground.  If,  on  a  defence  of  this  kind, 
persons  accused  of  crime  could  discharge  themselves  by  their 
own  testimony,  the  most  disastrous  consequences  would  ensue. 

"  In  the  next  place,  the  law  adopts  a  standard  of  its  own 
as  a  test  of  criminal  responsibility — a  standard  not  always  in 
harmony  with  the  views  of  scientists.  Many  of  the  forms 
and  degrees  of  mental  disease  which,  in  the  judgment  of 
learned  men,  would  be  regarded  as  insanity,  are  utterly  re- 
jected by  the  law  in  the  administration  of  criminal  justice. 
The  law  regards  insanity  as  a  disease  of  the  mind,  implying 
fixedness  and  continuance  of  mental  condition.  It  therefore 
rejects  the  doctrine  of  what  is  called  emotional  insanity,  which 
begins  on  the  eve  of  the  criminal  act  and  ends  when  it  is 
consummated.  Says  a  writer  who  has  given  much  attention 
to  this  subject:  'Insanity  is  only  a  manifestation  of  disease 
of  the  brain.  The  doctrine  that  an  individual  can  be  entirely 
sane  immediately  before  and  after  any  particular  act,  and  yet 
insane  at  the  instant  the  act  \\'as  committed,  is  contrary  to  every 
principle  of  sound  psychological  science.' 

"  The  law  also  utterly  repudiates,  in  criminal  prosecutions, 
such  defences  when  based  on  a  defective  or  perverted  moral 
sense — generally  known  as  moral  insanity.  A  person  who 
steals  the  property  of  another,  knowing  the  nature  of  the  act 
he  is  doing,  whose  moral  sense  is  so  perverted  that  he  cannot 
restrain  his  propensity  to  steal,  is  sometimes  called  a  klepto- 
maniac, but  in  law  he  is  regarded  as  a  thief  and  is  punishable 
as  such. 

"  The  doctrine  of  moral  insanity  as  a  defence  to  a  criminal 
accusation  has  been  repudiated  by  an  almost  unbroken  current 
of  decision,  as  hostile  to  the  principles  of  law  and  to  the  wel- 
fare of  society.  If  the  persons  from  whom  the  subjects  of 
criminal  law  are  derived  should  be  permitted  to  prosecnte  their 
avocations  because  they  are  such  as  their  moral  propensities 
have  led  them  to  adopt,  the  object  of  organized  society — the 


JUNE  TERM,  1883.  351 


Graves  v.  State. 


preservation  of  life  and  property — would  be  defeated.  Stripped 
of  its  high-sounding  name,  moral  insanity  is  wickedness,  de- 
pravity. Laws  are  enacted  and  courts  established  for  the  sup- 
pression of  crime  begotten  of  such  causes,  and  therefore  moral 
insanity — crime  excused  on  the  ground  of  a  defective  or  per- 
verted moral  sense — has  no  place  in  the  criminal  law.  Fur- 
thermore, the  law  not  only  considers  insanity,  when  oflPered  as 
a  defence  to  a  criminal  charge,  as  a  disease  of  the  mental  fac- 
ulties, but  it  also  prescribes  the  degree  of  the  mental  disorder 
or  disease  which  shall  be  exacted  as  the  condition  on  which  a 
defence  of  insanity  shall  be  allowed  ;  for  it  is  not  every  kind 
nor  every  degree  of  insanity  that  will  render  a  man  irrespon- 
sible for  acts  of  atrocity.  The  law  does  not  require,  as  the 
condition  on  which  criminal  responsibility  shall  follow  the 
commission  of  crime,  the  possession  of  one's  faculties  in  full 
vigor,  or  a  mind  unimpaired  by  disease  or  infirmity.  The 
mind  may  have  been  so  weakened  by  disease  as  not  to  be 
capable  of  realizing  the  enormity  of  the  crime,  or  may  have 
become  so  irritable  and  excitable,  through  a  life  of  degrading 
vice  and  sensual  indulgence,  as  to  induce  an  undue  resentment 
of  injuries  and  insults,  and  yet  the  accused  will  be  criminally 
responsible  for  his  acts. 

"  To  establish  a  defence  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  committing  the  act,  the 
accused  was  laboring  under  such  a  defect  of  reason,  from  a 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not 
know  that  what  he  was  doing  was  wrong.  If  an  accused  has 
sufficient  mind  to  know  the  difference  between  right  and 
wrong  with  respect  to  the  act  he  is  doing,  and  to  control  his 
conduct  under  ordinary  circumstances,  he  cannot  discharge 
himself  from  responsibility  by  showing  that  he  did  the  act 
under  the  influence  of  an  irresistible  impulse.  Capacity  and 
reason  sufficient  to  enable  the  accused  to  distinguish  between 
right  and  wrong  was  adopted  as  the  test  of  insanity  in  crimi- 
nal cases  by  the  English  courts  as  early  as  1843.  McNaug- 
ton's  case,  10  CI  &  F.  200.     It  was  adopted  by  Chief  Justice 
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Hornblower,  in  1846,  in  the  Spencer  case,  (1  Zab.  196,)  anJ 
ever  since  the  ruling  in  that  case  has  been  regarded  as  the 
settled  law  of  this  state. 

*•  If,  then,  on  a  defence  such  as  has  been  interposed  in  this 
ease,  it  appears,  as  the  result  of  the  evidence,  that  the  accused 
had  sufficient  mind  to  enable  him  to  distinguish  between  right 
and  wrong,  and  to  control  his  conduct  under  ordinary  circum- 
stances, he  cannot  acquit  himself  on  the  plea  of  an  irresistible 
impulse  that  led  him  to  do  the  criminal  act. 

"In  further  exposition  of  the  law  on  the  subject  I  will 
read  an  extract  from  an  opinion  read  in  the  Court  of  A|)peals 
of  New  York  in  1873.  [The  Judge  here  reatl  from  the  0})in- 
ion  of  Andrews,  J.,  in  Flanaijan  v.  People,  52  X  Y.  469, 
470.] 

"  These  principles  must  necessarily  be  the  governing  prin- 
ciples in  the  administration  of  the  criminal  law,  or  the  most 
heinous  crimes — such  as  murders  committed  on  long  delib- 
eration— would  be  those  which  would  be  dispunishable,  for 
such  crimes  are  always  committed  under  the  influence  of  an 
impulse  which  overcomes  and  sets  at  naught  the  restraints 
which  usually  prevent  the  commission  of  crime. 

"  To  give  a  practical  application  of  these  legal  principles; 
the  evidence  in  this  case  shows  that  the  prisoner  and  the 
family  of  the  deceased  lived  in  different  parts  of  the  same 
house  ;  that  difficulties  and  disputes  had  arisen  between  them  ; 
that  on  one  occasion,  about  two  years  ago,  if  not  on  two  occa- 
sions, the  prisoner  became  so  incensed  that  he  threatened  to 
shoot;  that  about  two  months  before  the  homicide  the  sister 
of  the  deceased  threw  sand  in  the  window  of  the  room  occu- 
pied by  the  prisoner,  which  greatly  annoyed  the  prisoner; 
that  Mrs.  Pod  more,  with  whom  he  boarded  at  that  time,  re- 
quired the  prisoner  to  leave  her  house  and  get  a  boarding- 
house  elsewhere,  because  of  the  many  quarrels  and  disputes 
between  the  prisoner  and  the  Soden  family ;  that  the  prisoner 
procured  a  boarding-house  ekewhere,  returning  to  Mrs.  Pod- 
more's  house  quite  frequently  to  spend  a  portion  of  the  day, 
sitting  there  and  reading  the  newspapers.     On  the  day  of  the 
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homicide  the  prisoner  came  to  Mrs.  Podmore's  and  had  his 
breakfast  and  dinner,  remaining  through  the  day,  until  even- 
ing. Mrs.  Podmore  says  that  was  one  of  the  days  he  did  not 
speak  nor  say  anything ;  that  she  noticed  nothing  unusual, 
only  he  was  talking  to  himself.  The  prisoner  testified  that  in 
the  evening,  just  before  night,  he  got  the  pistol  from  the  cup- 
board, and  went  out  to  intercept  the  boy  and  shoot  him ;  that 
he  stationed  himself  at  the  corner  of  Lawrence  and  Market 
streets,  and  waited  a  few  minutes  for  him,  and  that  when  he 
saw  the  deceased  lighting  the  lamp,  he  shot  him.  He  said  he 
did  not  think  what  he  was  doing — about  the  harm  of  it — and 
had  no  power  to  restrain  himself.  Immediately  after  the 
shooting,  the  prisoner  was  arrested  by  an  officer,  to  whom  he 
said  :  '  He  [the  deceased]  won't  bother  me  any  more.  Both 
hiru  and  his  father  has  been  bothering  me  for  the  last  two 
years,  and  I  now  guess  he  won't  bother  me  any  more  now.' 
At  the  station-house  he  spoke  about  the  shooting,  and  told  the 
doorman  that  lie  had  shot  the  deceased ;  that  he  meant  to  kill 
him,  and  would  have  killed  his  father  if  he  had  had  an  op- 
portunity, and  then  asked  what  the  result  would  be.  The 
doorman  testified  that  '  I  told  him  that  in  the  morning  he 
would  go  before  Judge  Ricord  and  then  be  committed  to  the 
higher  court,  and  there  he  would  be  tried  for  murder;  well, 
he  said,  he  supposed  that  that  would  be  the  result ;  that  he 
had  summed  up  the  cost  before  that;  he  presumed  that  that 
would  be  the  result  of  it.'  The  testimony  of  these  three  wit- 
nesses— Mrs.  Podmore,  the  officer  who  made  the  arrest,  and 
the  doorman  at  the  station-house— is  of  considerable  conse- 
quence, for  it  relates  to  the  condition  of  the  prisoner  in  close- 
proximity  to  the  homicide. 

"  Now,  gentlemen,  if,  by  reason  of  the  habits  and  mode  of 
life  of  the  prisoner,  and  the  annoyances  to  which  he  had  been 
subjected  in  times  past,  his  mind  had  become  so  impaired  and 
diseased  that  he  was  incapable  of  distinguishing  between  right 
and  wrong  with  respect  to  the  act  he  was  about  to  do,  he  was 
then,  in  the  eye  of  the  law,  insane,  and  entitled  to  an  acquittal 
on  that  ground.     But,  gentlemen,  if  the  prisoner,  though  his 
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mind  had  been  impaired  by  the  causes  mentioned,  li.iJ  still 
safficieot  mind  to  enable  him  to  know  the  difference  between 
right  and  wrong,  and  to  control  his  conduct  under  ordinary 
circumstances,  he  was,  in  legal  sense,  sane  and  responsible  for 
his  act;  and  if,  by  brooding  over  his  grievances  on  that  day, 
liis  passion  became  so  inflamed  as  to  overcome  his  judgment 
and  impel  him  to  do  an  act  which,  if  he  reflected,  he  would 
have  known  to  be  wrong,  he  camiot  excuse  himself  on  the 
o-round  that  he  acted  under  an  impulse  that  he  could  not  re- 
sist. Again,  the  prisoner  actetl  from  a  motive — inadequate, 
it  is  true — but  a  motive  that  influenced  his  conduct.  He  had 
had  disputes  with  the  Soden  family,  and  with  the  deceased 
personally.  The  boy  had  jeered  him  on  his  personal  appear- 
ance, a  subject  on  which  the  prisoner  was  peculiarly  sensitive. 
The  prisoner  did  not  kill  his  friend,  Mrs.  Po<lmore,  or  a  \)er- 
son  whom  he  casually  met  on  the  street.  He  sought  out  the 
person  from  whom  he  conceivetl  he  had  sufiered  an  injury. 
On  this  subject  the  testimony  of  the  officer  making  the  arrest, 
and  of  the  doorman  at  the  station,  is  of  the  utmost  importance ; 
for  if  the  prisoner  had  sufficient  intelligence,  by  a  process  of 
reasoning,  to  connect  his  injuries  with  the  person  who  inflicted 
them,  and  to  sum  up  the  cost,  before  he  engaged  in  the  deed, 
and  to  anticipate  the  result  that  would  follow,  it  would  be 
<lifficult  to  deny  him  the  possession  of  sufficient  mind  to  under- 
stand the  nature  and  quality  of  the  act  he  was  about  to  engage 
in,  and  volition  in  the  execution  of  his  purpose.  For  the 
question  is,  not  whether  the  accused,  when  he  engaged  in  the 
deed,  in  fact  thought  whether  the  act  was  right  or  wrong,  but 
whether  he  hud  sufficient  mind  and  understanding  to  have 
enabled  him  to  cxjmprehend  that  it  was  wrong,  if  he  had  used 
his  faculties  for  that  purpose. 

"  I  turn  now  to  the  other  evidence  relating  to  the  prisoner's 
mental  condition.  Insanity  being  a  disease,  as  was  said  by 
Dr.  O'Gorman,  there  would  be  evidence  of  its  existence  and 
manifestation  of  the  disease  in  the  previous  and  subsequent 
life  and  conduct  of  the  prisoner,  especially  where  the  insane 
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condition  of  the  prisoner's  mind  was  produced  by  a  long  life 
of  self-abuse. 

"  The  prisoner  is  sixty-three  years  old.  He  learned  the 
trade  of  a  wool-carder,  which  he  followed  uutil  he  was  about 
twenty-five  years  old.  After  that  his  employraent  seems  to 
have  been  manufacturing  pumps.  He  was  also  the  inventor 
of  an  improved  gun-sight.  The  books  and  papers  found  in 
his  possession  show  that  he  was  a  man  of  lewd  aud  lascivious 
tastes.  He  testifies  that,  at  the  age  of  thirteen,  he  contracted 
a  degrading  habit,  which  he  says  he  practiced  more  or  less 
all  his  life:  "That  is,  I  didn't  consider  it  injurious  of  late 
years  at  all — a  little ;  but  then  I  practiced  it  a  great  deal  until 
thirty  or  forty  years  of  age."  Forty  years  would  bring  him 
down  to  1859.  A  journal  of  his  travels,  written  in  1862, 
has  been  produced.  It  will  be  useful  as  evidence  of  his 
mental  condition  after  he  had  partially  abandoned  the  habit. 
You  have  seen  him  on  the  stand  and  heard  his  testimony,  and 
will  be  able  by  that  means  also  to  form  a  judgment  as  to  his 
mental  condition.  The  proof  is  that  the  accused  was  in  the 
habit  of  chewing  his  tongue,  and  of  talking  to  himself.  On 
one  occasion  he  purchased  a  false  face  aud  engaged  in  fiddling 
in  the  street.  There  is  also  evidence  in  relation  to  his  con- 
duct in  the  prosecution  of  his  business  and  his  intercourse 
with  other  persons.  I  leave  the  evidence  of  this  class  to  your 
recollection  and  consideration,  and  call  attention  to  the  testi- 
mony of  the  physicians  who  have  been  called  as  experts.  I 
will  first  read  part  of  Dr.  Dougherty's  testimony.  He  was 
called  as  a  witness  for  the  defence.  [The  judge  here  read  the 
testimony  of  Drs.  Dougherty,  Hewlett  and  O'Gorman.] 

"  Now,  gentlemen,  the  testimony  of  these  witnesses  is  en- 
titled to  great  consideration  as  the  opinions  of  gentlemen  of 
intelligence,  learning  and  experience.  It  is  true  that  these 
medical  experts  examined  the  prisoner  since  the  homicide. 
But  you  will  remember  that  insanity  is  a  disease  of  the  mind, 
evidence  of  which  naturally  would  be  exhibited  in  the  con- 
duct and  actions  of  the  sufferer  before  and  after  the  period 
when  the  crime  was  committed,  especially  so  when  the  disease 
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is  supposed  to  have  been  the  result  of  degradiug  and  enerva- 
ting practices,  and  is  a  gradual,  steady  and  continuing  result 
of  their  pernicious  effects. 

"  I  now  leave  this  case  in  your  hands.  I  have  been  solici- 
tous only  that  the  law  should  be  so  expressed  that  no  prece- 
dent prejudicial  to  the  public  peace  or  the  security  of  life  shall 
be  established.  Your  duties  are  also  responsible  duties.  You 
are  to  care,  on  the  one  hand,  that  the  prisoner  shall  not  be 
convicted  contrary  to  law,  and,  on  the  other  hand,  you  are  to 
see  that  the  law  is  executed.  In  both  respects  your  verdict 
will  be  a  precedent  of  no  common  significance.  The  burden 
of  proof  of  establishing  the  defence  of  insanity  is  on  the  pris- 
oner, and  he  is  bound  to  satisfy  you,  by  the  clear  preponder- 
ance of  proof,  that  he  was  insane  in  the  sense  in  which  I  have 
defined  insanity,  before  he  can  escape  responsibility  for  his 
acts.  If  he  has,  by  such  proof,  satisfied  your  mind  of  that 
fact,  he  will  be  entitled  to  an  acquittal ;  but  if  the  evidence  on 
that  subject  has  not  convinced  your  minds  that  he  was  insane 
and  irresponsible  in  the  sense  in  which  I  have  defined  insanity 
as  a  legal  defence,  it  will  be  your  duty  to  convict,  leaving  the 
consequences  to  the  law,  where  they  belong." 

For  the  plaintiff  in  error,  S.  Kalisch. 

For  the  defendant  in  error,  Oscar  Keen. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  James  B.  Graves  was  indicted,  in  the 
Essex  Oyer  and  Terminer,  at  the  term  of  December,  1881, 
for  the  murder  of  Edward  Soden.  The  indictment  charged 
that  the  defendant  did  wilfully,  feloniously  and  of  his  malice 
aforethought,  kill  and  murder  the  deceased,  and  that  the  kill- 
ing took  place  on  the  20th  day  of  December,  1881.  At  the 
trial  the  prisoner  set  up  the  defence  of  insanity.  His  counsel 
requested  the  court  to  charge  the  jury  that  under  the  indict- 
ment the  accused  could  not  lawfully  be  convicted  of  murder 
of  the  first  degree,  and  that  if  they  had  any  doubt  as  to  whether 
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he  was  sane  or  insane  at  the  time  he  committed  the  act  of  kill- 
ing, they  sliould  resolve  the  doubt  in  favor  of  his  insanity. 
The  court  refused  to  charge  as  requested  on  either  point,  and 
the  legality  of  its  action  in  that  respect  is  brought  into  ques- 
tion under  the  writ  of  error. 

The  counsel  of  the  plaintiff  in  error  insists  that  inasmuch  as 
the  statute  confines  murder  of  the  first  degree  to  wilful,  de- 
liberate and  premeditated  killing,  and  killing  in  perpetrating 
or  attempting  to  perpetrate  certain  crimes,  and  declares  that 
all  other  kinds  of  murder  shall  be  of  the  second  degree,  the 
indictment  in  question,  which  neither  charges  premeditation 
in  the  killing  nor  that  it  was  done  in  the  perpetration  or  at- 
tempting to  commit  any  of  the  specified  crimes,  will  not  war- 
rant a  conviction  of  murder  in  the  first  degree,  and  that  to 
convict  the  accused  of  murder  of  that  degree  under  it  was 
therefore  to  violate  his  constitutional  rights  "  to  be  informed 
of  the  nature  and  cause  of  the  accusation,"  and  "  not  to  be 
held  to  answer  for  such  a  criminal  offence  unless  on  the  pre- 
sentment or  indictment  of  a  grand  jury." 

The  legislature,  by  the  sixty-eighth  section  of  the  act  for 
the  punishment  of  crimes,  {Rev.^  p.  239,)  provides  that  all 
murder  which  shall  be  perpetrated  by  means  of  poison  or 
lying  in  wait,  or  by  any  other  kind  of  wilful,  deliberate  and 
premeditated  killing,  or  which  shall  be  committed  in  perpe- 
trating or  attempting  to  perpetrate  certain  specified  crimes, 
shall  be  deemed  murder  of  the  first  degree;  and  that  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the  second  de- 
gree; and  that  the  jury  before  whom  any  person  indicted  for 
murder  shall  be  tried  shall,  if  they  find  such  person  guilty 
thereof,  designate  by  their  verdict  whether  it  be  murder  of  the 
first  or  second  degree ;  and  that  if  such  person  shall  be  con- 
victed on  confession  in  open  court,  the  court  shall  proceed,  by 
examination  of  witnesses,  to  determine  the  degree  of  the 
crime,  and  give  sentence  accordingly.  By  the  forty- fifth  sec- 
tion of  the  Criminal  Procedure  act,  {Rev.,  p.  275,)  it  is  pro- 
vided that  in  any  indictment  for  murder  or  manslaughter  it 
shall  not  be  necessary  to  set  forth  the  manner  in  which  or  the 
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means  by  which  the  death  of  the  deceased  was  caused,  but 
that  it  shall  be  Siifficient  in  every  indictment  for  murder  to 
charge  that  tlie  defendant  did  wilfully,  feloniously  and  of  his 
malice  aforethought,  kill  and  murder  the  deceased. 

The  legislature,  in  declaring  what  shall  constitute  murder 
of  the  first  degree  and  what  murder  of  the  second,  created  no 
new  crimes,  but  merely  made  a  distinction,  with  a  view  to  a 
difference  in  the  punishment,  between  the  most  heinous  and 
the  less  aggravated  grades  of  the  crime  of  murder.  Tliat 
which  was  murder  at  the  common  law  was,  after  the  statute, 
still  murder  here,  but  the  most  flagitious  species  was  designated 
as  the  highest  degree  and  visited  with  the  extreme  penalty, 
while  all  others  were  declared  to  constitute  a  lower  class  a-nd 
to  be  punishable  accordingly.  When  the  legislature,  com- 
mendably  simplifying  the  form  of  the  indictment,  provided 
that  in  charging  the  crime  it  should  not  be  necessary  to  set 
forth  the  manner  in  which  or  the  means  whereby  the  death 
was  caused,  but  that  it  should  be  sufficient  to  charge  that  the 
defendant  wilfully,  feloniously  and  of  his  malice  aforethought, 
killed  and  murdered  the  deceased,  it  merely  provided  that  i-n 
a  charge  of  murder,  a  crime  well  understood  and  defined  in 
the  law,  it  should  be  enough  to  charge  the  crime  in  language 
sufficient  to  designate  it.  It  also  provided  that  if  the  jury 
should  find  the  accused  guilty  of  murder,  they  should  by  their 
verdict  say  whether  it  was  murder  of  the  first  or  second  de- 
gree, and  that  if  the  conviction  was  on  confession,  the  court 
should  ascertain  and  fix  the  degree.  The  statute  did  not  make 
murder  of  the  first  degree  a  separate  and  distinct  crime  fram 
murder  of  the  second,  but  murder  of  each  grade,  after  the 
passage  of  the  statute,  continued  to  be,  as  it  had  theretofore 
been,  the  crime  of  murder.  The  indictment  in  the  statutory 
form  is  for  the  crime  of  murder,  without  regard  to  the  degree. 
Under  such  an  indictment,  the  defendant  is  not  only  informed 
of  the  nature  and  cause  of  the  accusation,  but  is  apprised  of 
what  it  is  exactly.  It  is  a  charge  of  murder,  and  the  cause 
the  wilful  and  felonious  killing,  by  him,  of  the  deceased,  of 
his  malice  aforethought.     The  offence  for  which  he  is  called 
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to  answer  is  charged  in  the  indictment.  It  is  murder.  Ac- 
cording as  he  shall  or  shall  not  be  proved  to  have  committed 
the  crime  of  murder,  he  will  be  convicted  or  acquitted  ;  and 
if  convicted,  according  as  it  shall  be  proved  that  he  committed 
it  under  circumstances  which  characterize  the  one  degree  or 
the  other,  so  it  will  be  found  or  adjudged  with  a  view  to  his 
punishment,  and  he  will  be  punished  accordingly. 

No  right  of  the  defendant  was  violated,  nor  any  privilege 
of  his  disregarded  or  contravened  by  convicting  him  of  mur- 
der of  the  first  degree  on  an  indictment  which  described  the 
crime  according  to  the  statutory  form. 

Nor  was  there  any  error  in  the  refusal  of  the  court  to  charge 
as  requested  by  the  prisoner's  counsel  on  the  subject  of  in- 
sanity. They  had  charged  that  the  burden  of  proof  of  the 
alleged  insanity  was  on  the  accused;  that  the  law  presumes 
that  every  man  is  sane  until  the  contrary  be  proved,  and  that 
therefore,  when  an  accused  sets  up  the  defence  of  insanity,  the 
burden  of  proof  is  upon  him,  and  that  to  make  effectual  such 
a  defence,  the  proof  of  the  prisoner's  insanity  must  be  satis- 
factory, and  that  the  accused  must  overcome  the  legal  pre- 
sumption of  sanity  by  a  clear  preponderance  of  proof  and  by 
tii€  most  satisfactory  evidence.  They  were  asked  to  charge 
that  if  there  was  a  reasonable  doubt  in  the  mind  of  the  jury 
as  to  the  sanity  of  the  accused,  they  should  resolve  the  doubt 
in  favor  of  his  insanity.  The  plea  of  insanity  is  a  defence, 
and  the  burden  of  proving  it  is  on  the  accused.  The  law 
presumes  or  assumes  that  at  the  time  of  committing  the  act 
for  which  he  is  tried  he  was  sane,  and  the  state  is  therefore 
not  called  upon  to  prove  that  he  was  so.  If  he  sets  up  in  his 
defence  the  plea  of  insanity,  it  is  incumbent  on  him  to  estab- 
lish i.t,  and  if  he  fails  to  do  so  the  presumption  or  assumption 
of  sanity  still  stands;  for  it  has  not  been  overcome  or  shown 
to  be  false.  By  the  request  to  charge  under  consideration,  the 
accused,  in  effect,  asked  the  court  to  direct  the  jury  to  give 
him  the  benefit  of  the  defence  notwithstanding  they  should 
find  that  he  had  not  proved  it.  It  is  manifest  that  if  the  bur- 
den of  establishing  the  defence  is  upon  the  accused,  the  propo- 
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sition  involved  in  that  request  cannot  be  maintained.  That 
proposition  is  that  though  the  accused  may  have  failed  to  es- 
tablish his  insanity,  yet,  if  he  has  succeeded  in  casting  doubt 
on  the  subject,  he  is  therefore,  and  on  that  ground  alone,  en- 
titled to  the  same  benefit  of  the  defence  as  if  he  had  proved 
it.  If  the  burden  of  proving  the  defence  is  on  the  accused, 
as  it  undoubtedly  is,  it  follows  that  he  is  not  entitled  to  the 
benefit  of  the  plea  unless  he  establishes  it.  While,  for  obvious 
reasons,  the  defence  of  insanity  is  not  disfavored  by  the  law, 
yet  in  view  of  its  peculiar  character,  and  in  order  that  it  may 
not  serve  as  a  screen  for  guilt,  it  is  regarded  with  jealousy,  and 
in  the  interest  of  public  justice,  and  in  accordance  with  the 
6ound  dictates  of  a  wise  and  necessary  public  policy,  it  is  sub- 
jected to  a  close  and  careful  scrutiny.  The  defence  must  be 
proved  to  the  satisfaction  of  the  jury,  and  it  may  be  estab- 
lished by  the  preponderance  of  proof;  in  other  words,  it  must 
be  sustained  by  the  evidence. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Cha^xellor,  Djlkox,  Keed,  Scud- 

DER,  CLEMEiTT,  COLE,  GrEEX,  KiRK,  WhTTAKER.       9. 

For  reversal — Magie,  PATERS0^^     2. 


EDWARD  L.  BOWNE,  PLAINTIFF  EST  ERROR,  v.  THE  MOUNT 
HOLLY  NATIONAL  BANK,  DEFENDANT  IN  EEROE. 

1.  A  surety  upon  the  bond  of  a  cashier  of  a  bank  is  not  discharged  by  the 
mere  £act  that  the  cashier  was,  at  the  time  the  bond  was  given,  a  de- 
faulter. Nor  will  the  neglect  of  the  bank  to  ascertain  that  fact  dis- 
charge him. 

2.  The  books  of  the  bank,  and  the  statements  of  the  bank  sent  to  the 
comptroller  of  the  currency  under  the  National  Banking  law,  are  not 
admissible  in  evidence  to  prove  the  negligence  of  the  bank  oflBcers,  nor 
as  tending  to  establish  the  fact  of  knowledge  on  the  part  of  the  bank 
of  the  existence  of  the  defalcation. 
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3.  A  covenant  given  to  one  of  several  obligors,  which  provides  that  if 
suit  should  be  brought  against  him  the  instrument  should  become  a 
good  bar  thereto,  and  operate  as  an  absolute  release  and  acquittance 
of  the  bond  as  to  him,  and  which  declared  that  it  was  not  intended 
thereby  to  release  or  discharge  the  other  sureties,  is  a  covenant  not  to 
sue,  and  not  a  release. 


In  error  to  the  Supreme  Court. 

For  the  plaintiff  iu  error,  J.  Buchanan  and  F.  Voorhees. 

For  the  defendant  in  error,  C.  E.  Hendrichon  and  Barker 
Gummere. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  suit  was  brought  by  the  bank 
-against  Bowne  as  a  surety  on  the  official  bond  of  Frederick 
W.  Kelly,  as  assistant  cashier  of  the  bank.  The  bond,  which 
was  joint  and  several,  was  signed  by  Kelly,  and  by  Allen  Fen- 
niraore  and  Job  H.  Gaskill,  also,  as  sureties.  Its  condition  was 
that  Kelly  should  faithfully  perform  his  duties  as  assistant 
cashier.  Before  the  commencement  of  the  suit  the  bank  gave  to 
Fennimore  a  covenant  not  to  sue  him  on  the  bond,  but  in  the 
instrument  provided  that  it  should  not  release  or  discharge  the 
other  sureties,  or  either  of  them,  from  their  full  liability  thereon. 
On  the  trial,  Bowne  offered  evidence  to  show  negligence  on 
the  part  of  the  officers  of  the  bank  in  not  discovering  the  fact 
that  Kelly  was,  at  the  time  when  the  bond  was  given,  a  de- 
faulter to  the  bank,  in  whose  employ  he  had  been  for  a  num- 
ber of  years  previously.  He  did  not  offer  to  show  that  the 
board  of  directors  then  had  knowledge  of  the  defalcation. 
They  discovered  it  afterwards.  The  evidence  offered  was  the 
books  of  the  bank  and  the  statements  of  the  condition  of  the 
bank  made  to  the  comptroller  of  the  currency  pursuant  to  his 
calls  under  the  National  Bank  law.  The  evidence  was  re- 
jected. It  is  urged  that  it  ought  to  have  been  received,  not 
only  as  proving  the  negligence  imputed,  but  also  as  tending 
to  establish  the  fact  of  knowledge  on  the  part  of  the  bank  of 
the  existence  of  the  defalcation.     It  is  very  clear  that  the 
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mere  fact  that  Kelly  was,  when  the  bond  was  given,  a  de- 
faulter to  the  bank,  will  not  discharge  the  surety.  Nor  will 
the  neglect  of  the  bank  to  ascertain  the  existence  of  that  fact 
discharge  him.  Tapley  v.  Martin,  116  Mass.  275;  Wayne  v. 
Commonwealth  National  Bank,  52  Penna.  St.  343  ;  Brandt  on 
Suretyship,  §  367.  Nor  does  the  mere  existence  of  the  fact 
that  Kelly  was  a  defaulter,  or  the  circumstance  that,  though 
not  known  to  the  bank,  on  investigation  the  fact  would  have 
appeared,  tend  to  show  knowledge.  The  evidence  of  the 
books  of  the  bank  on  this  head  was  therefore  properly  re- 
jected. The  statements  to  the  comptroller  of  the  currency 
were  made  to  exhibit  the  condition  of  the  bank  at  the  times 
named  therein,  as  the  oflBcers  by  whom  they  were  verified  be- 
lieved it  to  be  at  those  times.  The  observations  made  in  ref- 
erence to  the  evidence  of  the  books  arc  equally  applicable  also 
to  those  statements.  They  surely  did  not  tend  to  show  any 
knowledge  on  the  part  of  the  bank  that  Kelly  was  a  defaulter. 
Nor  can  they  be  regarded  as  statements  that  there  was  no  de- 
falcation, but  only  that  there  was  none  so  far  as  the  bank 
oEBcers  were  aware.  This  evidence  was  also  properly  rejected. 
The  defendant  below  pleaded  a  release,  and  to  sustain  it  on 
the  trial  offered  in  evidence  the  before  mentioned  covenant 
not  to  sue,  but  the  court  refused  to  admit  it.  The  offer  was 
based  on  the  claim  that  the  instrument  was  in  fact  a  release, 
inasmuch  as  it  provided  that  if  suit  should  be  brought  against 
Fennimore  the  instrument  should  become  a  good  bar  thereto, 
and  should  operate  as  an  absolute  release  and  acquittance  of 
the  bond  as  to  him.  But,  as  before  stated,  the  covenant  pro- 
vided, and  it  was  thereby  declared  to  be  expressly  understood, 
that  it  was  not  intended  thereby  to  release  or  discharge  the 
other  sureties  from  their  full  liability  on  the  bond.  The  in- 
strument is  a  covenant  not  to  sue ;  it  is  not  a  release.  Dean 
v.  NewhaU,  8  T.  B.  US ;  Thompson  v.  Lack,  3  M.,  G.  &  S. 
54U ;  Crane  v.  Ailing,  3  Green  423.  It  was  therefore  not  ad- 
missible in  evidence  under  the  plea. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 
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For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Knapp,  Magie,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson, 
Whitaker.     15. 

For  reversal — None, 


WILLIAM   BRADDOCK,  JR.,  v.  THE  PHILADELPHIA,  MARL- 
TON  AND  MEDFORD  RAILROAD  COMPANY. 

1.  A  suit  will  not  lie  on  a  subscription  to  the  stock  of  a  corporation  or- 
ganized by  virtue  of  the  general  railroad  law,  without  a  previous  call 
made  by  the  directors  for  the  sums  so  subscribed 

2.  Proof  that  a  notice  of  a  call  for  the  subscriptions  by  the  directors  was 
duly  mailed  and  addressed  to  a  subscriber,  made  a  prima  facie  case  of 
notice  of  such  call. 

3.  Proof  that  certain  of  the  promotors  of  a  railroad  scheme  guaranteed 
that  the  route  would  pass  near  to  a  certain  tract  of  land,  accompanied 
with  proof  of  a  deviation  from  such  line,  will  not  be  sufficient  to  dis- 
charge a  subscriber  who  had  subscribed  in  reliance  on  such  statement, 
there  being  no  evidence  tending  to  show  any  fraudulent  intent. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflF  in  error,  Benjamin  D.  Shreve. 

For  the  defendant  in  error,  Peter  L.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  suit  brought  by 
the  defendant  in  error  to  recover  the  sum  of  money  subscribed 
by  the  plaintiff  for  a  certain  number  of  the  shares  of  the  capi- 
tal stock  of  the  company  then  about  to  be  organized.  The 
legal  questions  propounded  for  solution  are  exhibited  in  the 
bills  of  exception  taken  at  the  trial,  and  there  were  three 
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grounds  of  objection  upon  which  the  plaintiffs  in  error  relied 
for  the  reversal  of  this  judgment. 

The  first  of  such  grounds  is  that  there  was  no  call  for  the 
sums  subscribed  legally  made  by  the  board  of  directors  of  the 
company. 

It  is  clear  that  a  suit  will  not  lie  on  a  subscription  of  this 
kind  before  such  a  call  has  been  made.  This  company  is  a 
corporation  organized  under  and  by  force  of  the  provisions  of 
the  general  railroad  law  of  this  state.  By  section  7  of  that 
act  {Rev.,  p.  926,)  it  is  provided  ''  that  the  directors  may  re- 
quire the  subscribers  to  the  capital  stock  of  the  company  to  pay 
the  amount  by  them  respectively  subscribed  in  such  manner 
aud  in  such  instalments  as  they  may  deem  proper."  In  the 
following  clause  of  this  section  a  particular  mode  of  notification 
to  the  stockholder  is  prescribed  in  the  event  of  the  company's 
undertaking  to  enforce  tiie  paymeut  of  subscriptions  by  a  for- 
feiture of  the  stock  and  of  previous  payments  made  by  the  sub- 
scriber. But  the  former  of  these  clauses,  which  contains  the 
requisition  on  the  directoi's  to  call  in  the  sums  subscribed  ap- 
pears applicable  in  every  case  of  a  proceeding  to  collect  the 
moneys  subscribed.  A  suit  at  law  will  not  lie  until  such  call 
has  been  duly  made.  But  in  the  present  instance  I  think  the 
trial  judge  was  right  in  his  holding  that  the  proofs  exhibited 
the  proper  action  in  this  respect  by  the  board  of  directors. 
The  facts  on  this  head  were  these :  before  this  company  had 
been  organized,  certain  of  the  shareholders,  assuming  to  act  in 
the  capacity  of  directors  of  the  corporation,  passed  a  resolution 
authorizing  the  president,  secretary  and  treasurer  to  require 
the  subscribers  to  the  capital  stock  of  the  company  to  pay  tlie 
amounts  respectively  subscribed  in  such  amounts,  and  in  such 
manner  and  in  such  instalments,  as  they  may  deem  proper. 
This  resolution  was  void,  as  it  was  passed  in  advance  of  the 
legal  existence  of  the  corporation.  But  at  a  subsequent  date, 
and  after  the  due  organization  of  the  company,  the  directors 
passed  a  resolution  directing  the  president  to  take  such  pro- 
ceedings toward  the  collection  of  subscriptions  as  would  "  most 
speedily  and  surely  accomplish  the  object."     This  was  plainly 
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a  direction  to  the  president  to  collect,  not  a  part,  but  the  whole 
of  the  moneys  due  from  subscribers,  and  was,  in  substance,  a 
call  for  the  entire  amount  of  the  sums  subscribed.  A  notifi- 
cation to  a  subscriber  of  this  action  of  the  board  could  have  left 
him  in  no  doubt  on  this  subject.  It  seems  to  me  that  it  would 
be  a  useless  refinement  to  hold  that  in  addition  to  a  direction 
to  collect  the  sums  due,  the  directors  must  add  a  statement  that 
they  call  in  such  sums.  A  call  is  nothing  more  than  an  official 
declaration  that  the  sums  subscribed  are  required  to  be  paid. 
A  direction  to  collect  such  suras  involves,  necessarily,  such  a 
declaration.     This  exception  was  not  well  taken. 

The  second  ground  of  supposed  error  arose  from  the  instruc- 
tion of  the  judge  on  the  subject  of  the  testimony  relating  to 
the  notification  of  the  plaintifi^  in  error  that  the  moneys  sub- 
scribed by  him  had  been  called  in  by  the  directors.  But  the 
judicial  action  in  this  respect  was  entirely  unobjectionable. 
The  plaintiff  proved  that  a  proper  notice  of  this  kind  was  duly 
mailed,  and  in  answer  to  this  the  defendant  testified  that  he 
did  not  remember  the  receipt  of  such  notice.  The  question 
whether  such  notice  was  in  point  of  fact  made  out,  and  was 
received  by  the  plaintiff  in  error,  was  submitted  for  the  deci- 
sion of  the  jury.  No  other  coui-se  could  iiave  been  properly 
taken.  Whatever  doubts  may  at  one  time  have  existed  on  the 
subject,  it  is  now  the  established  rule  that  a  presumption  will 
arise  that  a  paper  duly  mailed  and  addressed  will  reach  its 
destination,  and  such  presumption  will  not  be  overcome,  as  a 
matter  of  law,  by  testimony  to  the  effect  that  the  person  to 
whom  such  instrument  was  sent  does  not  remember  that  it 
came  to  bis  hands.  Indeed,  if  he  absolutely  testifies  that  such 
paper  so  transmitted  was  not  received  by  him,  the  question  so 
presented  would  still  be  one  of  fact  and  not  of  law.  The 
course  taken  in  this  respect  at  the  trial  was  correct. 

The  remaining  objections  grew  out  of  an  offer  made  by  the 
plaintiff  in  error,  at  the  close  of  his  adversary's  case,  to  prove 
certain  matters  as  a  defence,  and  which  offer  was  overruled  by 
the  court.     This  offer  was  as  follows,  viz. : 

"  Defendant's  counsel  then  opened  on  part  of  defendant,  and 
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offered  to  prove  as  follows,  viz.,  that  the  defendant,  Braddock, 
is  a  land-owner  iu  the  southerly  part  of  Medford,  and  was  so 
in  1879-1880;  that  in  the  latter  part  of  1879  a  meeting  was 
held  in  the  village  of  Medford,  and  speeches  were  made  by 
Charles  D.  Freeman,  now  president,  and  D.  M.  Zimmerman, 
now  secretarv  and  treasurer  of  the  Philadelphia,  Marlton  and 
Medford  Railroad  Company,  in  which  statements  were  ma«le 
by  them  that  the  object  of  the  meeting  was  the  construction 
of  a  railroad  from  Haddonfield  to  Medford  ;  that  the  business 
of  the  said  railroad  would  be  in  the  southern  part  of  the  vil- 
lao-e  of  Medford,  and  that  the  route  of  the  road  would  be  on 
or  alongside  the  road-bal  of  the  propr>sed  railroad  from  Man- 
chester to  Camden ;  that  defendant  owned  much  real  estate  in 
that  portion  of  the  village  of  Medford,  and  the  route  of  the 
Manchester  and  Camden  railroad  passes  through  his  land; 
that  the  only  object  of  his  subscription  to  said  railroad  was 
the  advantage  he  would  derive  from  the  passage  of  said  road 
over  his  land,  as  he  wished  and  expected  to  start  a  lumber  and 
coal  yard ;  that  on  the  day  of  and  at  the  meeting  held  at 
Medford,  when  Freeman  and  Zimmerman  made  the  above 
statement  and  declarations,  and  after  said  statements  and  dec- 
larations were  made,  he  subscribed  his  name  to  an  agreement 
to  take  stock  in  the  proposed  railroad  ;  that  some  time  after  he 
subscribed  his  name  to  said  agreements,  late  in  the  afternoon, 
one  Benjamin  Cooper  came  to  this  defendant,  while  he  was  at 
work  in  a  field,  supervising  men  digging  marl,  and  requested 
him  to  sign  another  paper  ;  this  defendant  objectc-d  to  signing 
it,  stating  that  he  did  not  have  his  spectacles  and  he  could  not 
read  it  without  them,  and  that  he  did  not  like  to  sign  a  paper 
without  reading  it;  Mr.  Cooper  then  assured  him  that  the 
paper  he  wished  him  to  sign  was  just  like  the  one  he  signed 
before,  and  that  it  was  a  mere  matter  of  form,  and  insistetl  on 
the  defendant  signing  the  paper  immediately,  as  he  had  to  go 
to  get  other  signatures  and  it  was  late  in  the  day,  and  the 
paper  must  be  sent  to  Trenton  next  day,  and  upon  these  as- 
surances and  under  these  representations  from  Benjamin 
Cooper,  he  signed  tiie  paper,  and  has  since  learned  that  the 
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paper  he  signed  was  the  articles  of  associatiou ;  that  the  rail- 
road, as  constructed,  terminates  in  the  northern  end  of  the 
village,  three-quarters  of  a  mile  from  the  terminus  designated 
nt  said  meeting  in  the  latter  part  of  1879,  and  that  defendant 
owns  no  property  and  has  no  interest  in  the  upper  part  of  the 
village  of  Medford ;  that  he  never  heard  of  the  change  of 
terminus  nor  had  any  intimation  of  a  change  thereof  until  after 
he  had  signed  the  second  paper ;  that  he  never,  to  the  best  of 
his  knowledge,  received  any  notice  of  any  call  being  made  for 
the  payment  of  the  stock  subscribed  for  by  him ;  that  Ben- 
jamin Cooper,  prior  to  the  signing  of  the  second  paper,  stated 
to  this  defendant  that  the  road  would  go  to  the  south  of  the 
village  of  Medford ;  that  he,  Benjamin  Cooper,  had  been  to 
the  city  of  New  York  to  procure  the  right  of  way  of  the 
Manchester  and  Camden  Railroad  Company,  and  that  the 
road  would  be  built  on  or  alongside  the  route  of  the  Man- 
chester and  Camden  Railroad  Company.  [The  whole  of  the 
above  offer  by  defendant,  as  proof  in  his  defence,  is  overruled, 
the  same  not  being  any  defence  in  this  action  if  proved,  ex- 
cept that  he  may  prove  that  he  never  received  any  of  the 
notices  to  pay."] 

If  the  whole  of  the  facts  here  stated  had  been  proved,  it  is 
clear  that  the  plaintiff  in  error  would  have  failed  to  establish 
a  defence  to  the  suit.  Admit  that  the  statements  in  question 
as  to  the  projected  route  of  the  road  at  the  point  mentioned 
were  made  and  that  the  road,  when  laid,  did  not  correspond 
with  such  statements,  certainly  the  plaintiff  in  error  could  not 
avoid  his  liability  on  that  ground.  There  was  no  offer  to 
show  that  such  statements  were  false  or  fraudulent.  Every 
one  knows  that  in  the  laying  of  a  railroad  deviations  from  the 
projected  route  frequently  occur.  The  law  will  not  impute 
falsehood,  and  if  the  defence  consisted  in  the  fact  that  a  fraud 
was  practiced  upon  him,  he  was  bound  to  offer  to  prove  such 
misconduct. 

With  respect  to  that  part  of  the  offer  which  relates  to  his 
signing  the  paper  sued  on,  in  consequence  of  the  statement 
that  it  was  like  the  one  which  he  had  previously  signed,  it  is 
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sufficient  to  say  that  there  was  no  otier  to  show  that  the  two 
papers  in  question  were  different  with  regard  to  their  legal 
effect.  How  these  two  instruments  varied,  or  that  they  varied 
to  his  detriment,  the  plaintiff  in  error  did  not  proffer  himself 
ready  to  show.  All  that  we  know  about  these  instruments  is 
that  he  calls  one  a  subscription  to  stock  and  the  other  articles 
of  association.  In  legal  effect  they  may  have  been  equiva- 
lents. This,  again,  was  intended  to  be  a  defence  on  the 
ground  of  fraud,  and  the  facts  embraced  in  the  offer  did  not 
constitute  a  fraud. 

The  judgment  should  be  affirmed. 

For  afiiinance — The  Chief  Justice,  Depue,  Dixon, 
Knapp,  Soudder,  Clement,  Cole,  Kirk,  Whitakeb.     9. 

For  reversal — The  Chancellor,  Maqie,  Reed,  Van 
Syckel,  Green,  Paterson.    6. 


EDWAKD  DUDLEY,  PLAINTIFF  IN  ERROR,  v.  THE  CAMDEN 
AND  PHILADELPHIA  FERRY  COMPANY,  DEFENDANTS 
IN  ERROR. 

1.  The  liability  of  a  ferryman  with  respect  to  property  retained  by  a  pas- 
senger within  his  own  control  and  management  is  not  the  same  as  that 
incurred  with  respect  to  goods  delivered  to  him  and  placed  within  his 
control  for  transportation.  With  respect  to  the  latter,  the  ferryman 
undertakes  for  their  safe  carriage  a.s  against  all  perils  but  such  as  arise 
from  the  act  of  Grod  or  the  public  enemy;  with  respect  to  the  former, 
his  duty  is  to  provide  his  boat  with  such  means  and  appliances  as  are 
adapted  to  the  security  and  safety  of  the  passenger  and  his  property, 
and  to  use  such  means  and  appliances  with  skill  and  care.  For  a  fail- 
ure in  the  performance  of  this  duty,  the  ferryman  will  be  liable  if  in- 
jury result. 

2.  But  if,  in  such  a  case,  the  passenger,  by  negligence  in  the  care  of  prop- 
erty of  which  he  retains  control,  contribute''  to  its  loss  «r  injury,  he 
cannot  recover  of  the  ferryman,  though  negligent. 
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For  the  plaintiff  in  error,  T.  H.  Dudley  and  P.  L,  Voorhees. 

For  the  defendants  in  error,  E.  T.  Grem. 

Magie,  J.  This  action,  when  first  tried,  resulted  in  a  ver- 
dict for  the  plaintiff  in  error,  who  was  plaintiff  below.  That 
verdict  was  set  aside  by  the  Supreme  Court,  and  a  new  trial 
granted.  Dudley  v.  Camden  and  Phila.  Ferry  Co.,  13  Vroom 
25.  Upon  the  second  trial,  a  non-suit  was  directed  at  the 
close  of  the  plaintiff's  case.  Exception  was  taken  to  this 
ruling,  and  the  main  insistment  upon  the  argument  of  this 
writ  of  error  has  been  that  such  ruling  was  erroneous.  The 
action  was  brought  to  recover  damages  for  the  loss  of  a  pair 
of  horses  and  injury  to  a  carriage  and  harness.  The  horses, 
while  harnessed  to  the  carriage,  were  driven  by  plaintiff  upon 
one  of  the  defendants'  ferry-boats,  and,  while  plaintiff  was  out 
of  the  carriage,  became  startled  and  rushed  off  the  boat  into 
the  river,  where  they  were  drowned  and  the  carriage  and  har- 
ness greatly  injured.  For  this  injury  the  plaintiff  sought  to 
hold  the  defendants,  the  ferry  company,  liable. 

It  is  first  argued  that  the  non-suit  was  wrong  because  the 
defendants  were  common  carriers,  and  that,  proof  having  been 
made  that  the  injured  property  had  been  delivered  to  them  for 
carriage  over  their  ferry,  and  had  not  been  safely  trans|X)rted, 
but  injured  and  lost,  a  complete  case  had  been  made,  entitling 
the  plaintiff  to  recover.  Appeal  is  made  to  the  well- recognized 
liability  of  common  carriers,  who  are  said  to  undertake  for  the 
safe  carriage  of  all  goods  entrusted  to  them  against  all  perils 
but  such  as  are  occasioned  by  the  act  of  God  or  the  public 
enemy.  A  ferryman  holding  himself  out  as  carrying  such 
goods  as  are  offered  to  him  for  carriage  is  doubtless  a  common 
carrier.  The  defendant  company,  by  its  charter,  must  be  coiv- 
sidered  to  have  that  character  imposed  upon  it.  For  such 
goods  as  have  been  delivered  to  a  ferryman  and  entrusted  to 
his  ex(;lnsive  control,  the  ordinary  and  severe  liability  of  a 
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common  carrier  will  attach.  There  seems  to  be  no  difference 
of  opinion  upon  that  subject.  Bat  with  respect  to  articles 
which  the  passenger  upon  a  ferry-boat  takes  with  him  for 
transportation,  and  does  not  deliver  into  the  custody  of  the 
ferryman,  and  of  which  he  retains  the  control  and  manage- 
ment, there  is  a  diversity  of  opinion.  On  one  hand  it  is  held 
that  in  such  a  case  the  owner  acts,  in  the  control  of  his  prop- 
erty, solely  as  the  agent  of  the  carrier,  and  that  the  responsi- 
bility of  the  ferryman  is  that  of  a  common  carrier,  insuring 
the  safety  of  the  goods  against  all  risks  but  the  two  excepted 
ones  above  referred  to.  On  the  other  hand,  the  ferryman  has 
been  held  not  to  have  entered  into  tiie  ordinary  undertaking 
of  a  common  carrier  with  respect  to  goods,  the  management 
and  control  of  which  are  retained  by  the  owner,  but  that  his 
liability  is  more  restricted.  Upon  this  view,  the  duty  of  the 
ferryman  with  respect  to  property  thus  carried  is  to  provide 
his  boats  with  such  means  and  appliances  as  are  adapted  to 
secure  the  safety  of  the  passenger  and  his  property,  and  the  use 
uf  those  means  and  appliances  by  himself  and  his  servants 
with  skill  and  care.  For  failing  to  provide  such  means  and 
appliances,  or  for  the  negligent  or  careless  use  of  them,  the 
ferryman  is  responsible  if  loss  or  injury  result. 

The  view  last  stated  was  approved  by  the  Supreme  Court, 
{Dudley  v.  Camden  and  Phila.  Ferry  Co.,  supra,)  and  the 
cases  sustaining  it  are  collected  in  their  opinion.  The  conclu- 
sions arrived  at  are  not  only  consonant  to  reason,  but  are  in 
entire  accord  with  the  general  rule  respecting  other  common 
carriers,  which  requires  a  complete  delivery  and  acceptance 
of  the  goods,  and  the  exclusive  control  of  them,  in  order  to 
impose  upon  the  carrier  an  absolute  responsibility  for  their 
safety.  Tower  v.  Utica  R.  R.  Co.,  7  Hill  47  ;  Brind  v.  Dale, 
8  Car.  d-  P.  207 ;  East  India  Co.  v.  Pullen,  1  Stra.  690 ; 
Hutcliinson  on  Carriers,  §  82,  et  seq.  It  is  proper  to  say  that 
the  leading  case  of  White  v.  Winni^immet  Co.,  7  Cush.  155, 
"which  is  among  those  sustaining  this  view,  was  not  followed 
in  Massachusetts  in  the  later  case  of  Lewis  v.  Smith,  107  Mass. 
334.     It  can  hardly  be  said,  however,  that  the  latter  case  has 
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shaken  the  authority,  or  at  least  the  unanswerable  reasoning, 
of  the  opinion  of  Dewey,  J.,  in  the  former  case,  for  that  opin- 
ion is  neither  cited  nor  alluded  to. 

The  liability  of  the  ferryman  being  thus  established  to  be 
only  for  negligence,  it  is  a  corollary  to  the  proposition  (also 
sustained  by  the  cases)  that  the  owner  who  retains  the  control 
and  management  of  his  property  on  the  passage  is  debarred 
from  a  recovery  for  an  injury  thereto  if  he  has  contributed 
to  such  injury  by  his  own  negligence.  His  retention  of  the 
control  of  the  property  binds  him  to  the  use  of  such  care  as  is 
required  on  his  part  to  prevent  loss  or  injury. 

It  is  next  argued  that  if  the  defendants  are  liable  only  in 
this  restricted  sense,  there  was  ample  proof  of  actionable  neg- 
ligence on  their  part,  and  there  was  not  such  proof  of  con- 
tributory negligence  on  the  part  of  plaintiff  as  justified  the 
withdrawal  of  the  case  from  the  jury.  If,  upon  the  plaintiff's 
own  case,  it  clearly  appeared  that  he  was  guilty  of  negligence 
with  respect  to  this  property,  contributing  to  its  loss  and  in- 
jury, then  the  non-suit  was  proper,  and  the  ruling  complained 
of  was  not  erroneous.  Pennsylvania  R.  R.  Co.  v.  Matthews,  7 
Vroom  531 ;  Del,  Lack.  &  W.  R.  R.  Co.  v,  Tofey,  9  Vroom 
525.  Negligence  has  been  defined  to  be  the  absence  of  such 
care  as  duty  requires  to  be  used.  Willes,  J.,  in  Grill  v.  Gen. 
Iron  Co.,  1  X.  R.,  C  P.  612.  What  care  of  property  a  person 
is  bound  to  use  must  depend  upon  the  circumstances,  the  char- 
acter of  the  property,  the  situation  in  which  it  is  placed,  the 
events  then  happening  in  the  vicinity,  and  the  risks  thereby 
incurred.  The  evidence  of  the  plaintiff  and  his  witnesses 
showed  that  the  horses  he  drove  were  a  pair  of  high-strung, 
well-bred  and  speedy  colts,  nearly  five  years  old.  One  witness 
says  they  were  "  Fleeting  Ray  "  colts.  Another  witness,  who 
saw  them  driven  upon  the  boat,  says  "  they  were  a  fine  ap- 
pearing pair  of  horses,  rather  restive."  The  plaintiff  had 
broken  them  and  frequently  driven  them  across  by  the  ferry. 
But  there  is  nothing  in  the  evidence  to  rebut  the  inference 
natural  from  this  description  of  their  ages  and  qualities,  that 
they  would  be  readily  startled  by  any  unusual  noise  or  occur- 
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rence.  The  sequel  proved  that  this  ioference  would  have  been 
correctly  drawn.  These  horses  plaintiff  drove  on  a  ferry- 
boat at  Philadelphia,  about  half-past  ten  o'clock  at  night,  in- 
tending to  cross  to  Camden.  One  vehicle  had  preceded  plain- 
tiff on  the  boat,  and  occui)ied  a  sheltered  position  back  of  the 
engine-room.  Plaintiff  drove  into  the  south  passage-way 
until  the  side  of  the  buggy  wae  opposite  the  door  of  the 
engine-room.  There  was  no  vehicle  in  front  of  him  in  the 
passage-way  or  on  the  forward  part  of  the  boat.  The  boat 
was  about  to  start  on  its  trip,  and  shortly  after  plaintiff  drove 
on  board  the  bell  tapped  which,  as  plaintiff  testifies,  called  the 
employees  to  their  places  for  starting. 

This,  then,  was  the  situation  :  a  pair  of  spirited  colts  were 
placed  in  close  proximity  to  the  engine  of  the  ferry-boat  at  the 
moment  of  starting,  with  nothing  between  them  and  the  river 
but  such  barriers  as  it  appears  plaintiff  knew  were  commonly 
u~ed  on  these  boats,  and  which  he  had  a  right  to  assume  were 
then  in  use,  viz.,  two  chains  and  a  rope  stretched  across  the 
boat  a  few  feet,  at  most,  above  tlie  deck. 

The  question  is  whether,  under  such  circumstances,  the 
plaintiff  exercised  requisite  care.  What  he  did  he  describes 
as  follows:  "1  looked  about  to  get  some  one  to  blanket  my 
horses,  as  is  my  usual  custom,  and  not  seeing  any  employee 
of  the  ferry  within  calling  distance,- 1  wrappeil  the  reins 
around  the  whip  on  the  right-hand  side  of  the  carriage,  as  I 
always  do,  and  then  took  the  blankets  from  underneath  the 
seat  of  the  carriage  and  put  one  on  the  deck,  and  with  the  other 
I  blanketed  the  off  horse ;  I  then  passed  around  ahead  of  the 
horses,  and  started  to  blanket  the  near  horse;  throwing  the 
blanket  over  him,  I  buckled  it  around  his  neck,  and  then,  as 
the  blanket  had  curled  up  on  his  back  instead  of  covering  his 
back,  I  stepped  back  to  near  the  swingletree  to  pull  the 
blanket  over  the  rump  and  the  back  of  the  horse;  I  was  talk- 
ing to  Mr.  Caffrey  nearly  all  the  time  from  the  time  I  arrived 
on  the  boat;  I  was  just  about  to  walk  to  the  heads  of  the 
horses  to  stand  there  while  crossing  the  river,  when  the  off 
horse  took  a  step  forward  that  brought  the  near  front  wheel 
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against  the  iron  guard,  which  is  about  one  or  one  and  a  half 
feet  around  the  centre  of  the  boat,  and  the  noise  caused  by  the 
wheel  scraping  the  iron  rim  startled  the  horses;  as  soon  as 
they  started  I  made  an  attempt  to  pUsli  by  the  near  horse  to 
get  to  their  heads,  but  the  swingletree  and  front  wheel  caught 
me  and  fastened  me  to  the  side  of  the  boat,  scraping  my  legs; 
Cutfrey  h'ft  his  horse  and  ran  to  the  hind  wheels  of  my  car- 
riage, calling  'Whoa!'  to  the  horses,  and  actually  took  hold 
of  the  hind  wheel ;  the  horses  rushed  through  the  lower  pas- 
sage-way and  ran  off  the  bow  of  the  boat  towards  Camden,  a 
little  to  the  left  of  the  centre  of  the  boat."  He  also  says  that 
if  he  had  been  at  the  head  of  his  horses  they  would  not  have 
moved. 

Under  such  circumstances  I  have  come  to  entertain  no 
doubt  that  the  plaintiff  was  not  exercising  the  care  of  this 
property  wiiicii  was  required  of  him  on  that  occasion.  In  my 
judgment  his  duty  required  him  to  place  himself  and  remain 
in  a  position  where  he  might  control,  or  at  least  have  the  op- 
portunity and  means  of  exerting  all  possible  control  of  his 
horses  if  startled  by  any  of  the  occurrences  incident  to  the 
crossing.  He  should  have  retained  the  reins  in  hand  or  . 
within  reach,  or  should  have  stood  at  their  heads.  He  did 
neither,  but  he  voluntarily  placed  himself,  at  the  instant  of 
their  mad,  ungovernable  rush,  where  he  was  incapable  of 
either  checking  or  making  an  effort  to  check  them.  That  this 
was  negligence  is  clear  to  my  mind.  It  was  negligence  which 
undoubtedly  contributed  to  the  loss  of  the  plaintiff's  property. 
Indeed,  if  the  most  approved  gates  had  been  erected,  and  had 
been  securely  closed,  it  is  doubtful  whether,  then,  these  young 
horses,  thus  left  to  themselves,  would  have  been  checked  or 
preserved  by  them. 

But  it  is  strenuously  contended  that  the  blanketing  of  these 
horses  was  a  necessity,  which  the  plaintiff  had  a  right  to  do 
under  the  circumstances,  even  though  he  thereby  momentarily 
removed  from  the  position  in  which  he  might  have  used 
means  for  controlling  them.  If  some  occurrence  entirely  un- 
foreseen had  rendered  necessary  plaintiff's  removal  from  the 
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position  of  control,  then  it  might  have  been  a  question  for  the 
jury  to  say  whether  tlie  requisite  care  was  exercised  therein. 
But  tlie  nece.-isity  of  blanketing  his  horses  was  well  known 
beforehand  to  plaintiff.  He  carried  blankets  for  that  pur- 
pose, and  was  accustomed  to  use  them  on  the  ferry-boat.  The 
risk  of  blanketing  without  aid  was  also  well  known  to  him, 
because  he  testifies  that  when  he  did  not  have  a  coachman 
with  him  he  obtained  a  deck-hand  to  blanket  his  horses.  At 
this  time  he  attempted  to  do  the  work  alone,  and  without  any 
effort  to  retain  within  reach  the  means  of  controlling  the 
horses.  It  is  true  that  he  says  he  saw  no  deck-hand  near,  but 
he  neither  called  for  one  nor  waited  the  very  few  minutes 
until  the  tap  of  the  bell  summoned  them  to  their  places  for 
the  starting,  after  which  he  con  hi  probably  have  secured  their 
services.  If  the  ferry  company  were  bound  to  provide  a  deck- 
hand for  that  purpose,  the  company  would  doubtless  be  liable 
for  an  injury  resulting  from  a  failure  in  that  re«ipect.  When 
a  railway,  under  the  requirements  of  its  charter,  had  erected 
gates  across  a  public  highway,  and  a  traveler,  finding  no  ser- 
vants of  the  railway  attending  to  open  the  gates  as  it  was  their 
duty  to  do,  undertook  to  open  them  himself,  and  was  thereby 
injured,  it  was  held  that  he  was  not  entitled  to  recover,  though 
he  had  a  right  to  pass  on  the  highway,  and  the  opening  of  the 
gates  was  a  necessity.  Wyatt  v.  Great  Western  Railway  Co., 
6  B.  &  S.  709.  But  where  the  passenger  retains  the  custody 
of  his  property  there  would  seem  to  be  no  duty  to  provide 
servants  to  aid  him  in  that  care.  If  plaintiff  chose  to  take  the 
risk  of  obtaining  a  deck-hand  to  aid  him,  and,  failing  in  that, 
proceeded  to  incur  the  hazard  of  doing  the  work  alone,  I  do 
not  think  he  can  shelter  himself  under  the  claim  of  a  necessity 
which  he  brought  upon  himself  On  the  ground  of  contribu- 
tory negligence  the  direction  of  a  non-suit  was  therefore  not 
erroneous. 

This  conclusion  relieves  us  from  the  consideration  of  the 
question  (much  pressed  on  the  argument)  whether  the  defend- 
ants were  liable  to  the  plaintiff  for  anything  but  gross  negli- 
gence, in  view  of  the  fact  that  the  plaintiff  was  being  carried 
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without  compensation,  his  father  being  a  director  of  the  de- 
fendant company.  It  may  not  be  improper  to  add,  however, 
that  since  the  evidence  shows  that  the  only  barriers  used  at 
the  end  of  the  boat  off  which  the  horses  plunged  were  two 
chains  and  a  rope,  and  the  evidence  tended  to  show  that  but 
one  chain  was  then  up,  and  hung,  at  its  centre,  but  a  few 
inches  from  the  deck,  no  non-suit,  proceeding  on  the  ground 
that  the  defendants  were  not  guilty  of  gross  negligence,  (if 
that  was  the  measure  of  their  liability,)  could  have  been  sus- 
tained. Indeed,  the  whole  case  is  one  of  a  class  in  which  the 
defendant  escapes  the  consequences  of  conduct  which  seems  to 
be  grossly  negligent  solely  because,  upon  well-settled  principles, 
we  are  compelled  to  deny  relief  to  a  plaintiff  contributing  to 
his  loss  by  his  clear  negligence,  however  slight. 

Other  exceptions  were  taken  to  the  rejection  of  evidence 
oftered  to  show  tlie  misconduct  of  the  defendants,  which,  in 
view  of  the  conclusions  already  arrived  at,  become  unimportant. 

Parker,  J.  (dissenting.)  In  this  case  it  was  clearly  proved 
^t  the  trial  that  the  defendants  were  grossly  negligent,  first, 
in  not  providing  sufficient  means  to  prevent  horses  going  off 
their  ferry-boat  into  the  river;  secondly,  ip  not  having  in 
proper  position,  at  the  time  of  the  accident,  the  means  they  had 
provided.  The  company  had  provided  two  chains  and  a  rope, 
which,  when  in  place,  extended  across  the  boat  at  or  near  the 
bow.  At  the  time  of  the  accident,  the  rope  and  one  of  the 
chains  were  not  in  position,  and  the  other  chain,  although  ex- 
tending across  the  boat,  was  only  about  three  inches  above  the 
floor  of  the  deck.  Instead  of  furnishing  an  obstacle  to  pre- 
vent the  plaintiff's  horses  going  off  the  boat,  the  open,  unob- 
structed way  served  to  invite  the  animals  to  go  forward.  It 
was  the  duty  of  the  company  to  have  in  position  such  appli- 
ances as  had  been  provided  the  moment  horses  were  driven  on 
their  boat. 

I  think  the  evidence  does  not  prove  contributory  negligence 
on  part  of  the  plaintiff.  At  the  time  the  horses  started  he  was 
putting  blankets  on  them.     Careful  persons  driving  on  the 
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ferry-boat,  to  be  trans^sorted  over  the  river,  always  blanket 
tlieir  horses,  to  prevent  wind-founder.  Wliile  plaintiff  was 
engaged  in  what  lie  had  a  right  to  do,  in  what  it  was  not  only- 
proper  but  necessary  for  hini  to  do,  the  horses  went  forward 
towards  the  open  !^pace  at  the  bow  of  the  boat.  In  ray  opin- 
ion there  is  no  proof  of  carelessness  on  j)art  of  the  plaintiff. 
Upon  alighting  from  the  carriage,  he  wound  the  lines  around 
the  whip,  which  was  in  the  socket,  so  as  to  be  easily  grasped 
if  required.  After  blanketing  one,  he  passed  in  front  of  the 
horses  to  the  side  of  the  other.  In  adjusting  the  blanket  on 
this  horse,  he  was  obliged  to  step  back  a  little,  but  the  evi- 
dence does  not  show  that  he  was  at  any  time  further  back  than 
the  flank  of  the  horse.  At  this  moment  the  other  hoise  took 
a  step  or  two  forward  towards  the  opening,  which  defendants 
had  left  unobstructed,  leading  into  the  river.  This  movement 
brought  the  fore  wheel  of  the  carriage,  on  the  side  where 
plaintiff  stood,  against  the  guard  around  the  engine-house,  and 
this  circumstance,  which  the  most  careful  man  would  not  an- 
ticipate, crowded  plaintiff  against  the  engine-room  in  such 
way  as  to  prevent  him  from  getting  to  the  horses'  heads  or 
seizing  the  reins.  He  was  near  enough  to  have  reached  the 
heads  of  the  horses  or  to  have  snatched  the  lines,  had  it  not 
been  for  the  unforeseen  circumstance  of  being  crowded  against 
the  engine-room.  If  every  possible  danger  could  be  foreseen 
and  guarded  against,  there  would  be  no  accidents.  The  law 
on  the  subject  of  contributory  negligence  does  not  require  this. 
The  rule  is  that  as  much  care  shall  be  exercised  as  persons 
of  ordinary  prrfdence  observe  under  the  circumstances.  But 
if  it  be  thought  that  the  evidence  docs  not  clearly  sustain  the 
view  I  have  expressed  as  to  the  alleged  contributory  negli- 
gence of  the  plaintiff,  this  question  was,  upon  the  proofs,  at 
least  fairly  debatable. 

Where  contributory  negligence  is  not  clearly  shown,  but  is 
a  fairly  debatable  question,  the  case  shoulil  go  to  the  jury. 
The  horses  were  young  and  high-spirited,  but  not  wild  nor 
ungentle. 
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I  think  the  plaintiff  should  not  have  been  non-suited,  and 
vote  to  reverse. 

For  affiiinance — The  Chief  Justice,  Depue,  Magie, 
Van  Syckel,  Green,  Kirk,  Paterson,  Whitaker.     8. 

For  reversal — The  Chancellor,  Dixon,  Knapp,  Par- 
ker, Reed,  Clement,  Cole.    7. 


CASES  DETERMINED 


IN  THE 
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STATE    OF    NEW   JERSEY, 

NOVEMBER  TERM,  1883. 


GIBBS  AND  STANTON  v.  STATE. 

1.  That  some  of  a  grand  jury  were  liable  to  a  principal  challenge,  or  the 
fact  that  the  jury  had  been  impaneled  for  a  malicious  purpose  by 
the  sheriff,  will  not  constitute  a  ground  of  a  plea  in  abatement  to  an 
indictment. 

2.  The  remedy  in  such  case  is  to  challenge  before  indictment  found,  or 
to  move  to  quash  afterwards. 

3.  Even  if  such  matters  were  pleadable,  they  would  not  lay  ground  for 
reversal,  in  view  of  the  statute  declaring  that  no  criminal  judgment 
shall  be  reversed  on  error  except  for  some  matter  that  may  have 
prejudiced  the  defendant  in  his  trial. 

4.  When  a  judgment  sentences  a  prisoner  to  the  state  prison,  it  is  not 
necessary  for  it  to  expressly  state  that  such  prisoner  be  put  to  hard 
labor. 

5.  On  writs  of  error  in  criminal  cases,  it  h  competent  for  the  court,  in  its 
discretion,  to  require,  by  certiorari,  the  trial  court  to  send  up  a  cor- 
rected or  fuller  return  of  its  proceedings  and  judgment. 


On  error  to  the  Sussex  Sessions. 

379 
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The  defendants  were  indicted  for  a  libel,  and  being  arraigned 
they  pleaded  in  abatement  ill-will  and  malice  on  the  part  of 
certain  of  the  grand  jurors,  and  malicious  misconduct  in  the 
sheriff  in  selecting  and  summoning  such  jury.  The  state  de- 
murred to  that  plea,  and  the  Sessions,  upon  argument,  sus- 
tained the  demurrer 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiffs  in  error,  M.  Rosenkrans  and  /.  D.  Bedle, 

For  the  state,  Theodore  Simonson  and  L.  Cochran. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  In  disposing  of  the  questions 
presented  to  the  court  for  solution  in  the  present  case,  it  will 
be  assumed  that  the  plea  which  has  been  demurred  to  is  suffi- 
cient in  form,  and  that  it  exhibits  the  fact  that  the  grand  jury 
officiating  on  this  occasion  was  not  such  a  one  as  the  law  re- 
quires. The  indictments  found  by  such  a  body  would,  on 
application  to  the  court,  have  been  quashed.  The  point  of 
inquiry  is  whether  they  can  be  annulled  or  defeated  by  means 
of  a  plea  in  abatement. 

The  subject  is  one  concerning  which  there  is  much  differ- 
ence of  judicial  opinion,  and  the  text-books  treat  it  as  a  vexed 
question.  That  the  prisoner,  before  he  has  pleaded,  has  the 
legal  right  to  appeal  to  the  discretion  of  the  court  to  quash 
the  indictment  on  account  of  the  illegal  composition  of  the 
grand  jury,  or  of  the  misbehavior  of  the  sheriff  in  selecting  it, 
is  everywhere  admitted.  But  there  are  authorities  enforcing 
a  doctrine  iu  advance  of  this,  and  which  declare  that  it  is  the 
prerogative  of  the  party  charged  with  crime  to  demand,  as  his 
legal  right,  that  the  procedure  against  him,  having  this  illegal 
origin,  should  be  abated.  These  decisions  are  derived  from 
the  theory  that  the  modes  of  accusation  leiiding  to  arraignment 
are  to  be  guarded  with  the  same  painstaking  as  the  law  re- 
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quires  with  respect  to  the  methods  of  trial.     This  was  the 
view  emphatically  advanced   in  the  case  of  Doyle  v.  8lute,. 
cited  by  counsel  from  17  Ohio  225,  in  which  tl)e  matter  de- 
cided was  that  it  was  a  good  plea  in  bar  to  an  indiotment  that 
ODe  of  the  grand  jurors  had  not  the  statutory  qualification. 
In  the  opinion  of  the  court  we  find  the  following  expressions^ 
viz. :    "  But  it  is  said  the  objection  comes  too  late.     No  objec- 
tion can  come  too  late  which  discloses  the  fact  that  a  person 
has  been  put  to  answer  a  crime  in  a  mode  violating  his  legaV 
and  constitutional  rights.    The  doctrine  of  waiver  has  nothing^ 
to  do  with  criminal   prosecutions.     No  person  can  be  put  to  a 
defence  on  the  charge  of  crime,  or  be  convicted  of  crime,  ex- 
cept in  the  exact  mode  prescribed  by  law.     And  whenever  it 
shall  be  made  manifest,  in  the  progress  of  a  criminal  prosecu- 
tion, that  the  legal  rights  of  the  person  charged  have  beerf 
violated,  the  court  will  permit  the  accused  to  have  the  benefit 
of  the  error."     But  that  such  theories  as  this  are  extreme  and 
impracticable  will  plainly  appear  v/hen  we  consider  that  if 
adopted  they  would  involve  the  right  to  interpose  a  plea  at 
any  stage  of  the  trial  and  even  after  conviction,  founded  on- 
the  illegal  organization  of  the  accusatory  body,  provided  such 
illegality  was  not  discovered  at  an  earlier  period  in  the  pro- 
ceedings.    It  is  entirely  fallacious  to  assume  that  a  man  can- 
not be  tried  except  in  accordance  with  the  prescriptions  of  the 
law,  for  if  his  rights  are  not  asserted  at  the  proper  time  and  m 
the    proper  mode,  they   will   be  entirely  ignored.     When   a 
legal  right  exists,  a  correlative  method  for  the  protection  and 
enforcement  of  such  right  also  exists  in  our  legal  system  ;  but,, 
nevertheless,  it  will  be  found,  upon  examination,  that  most  of 
such  methods  are  imperfect  and  incomplete;  they  are  usually 
founded  on  compromises  between  considerations  of  public  and 
private  utility.     So  that  when  it  is  said  that  the  riglit  wliicb 
the  law  affords  a  person  who  is  charged,  or  who  is  likely  to 
be  charged,  before  a  grand  inquest  with  the  commission  of  a 
criminal  offence,  to  put  in  challenges  to  individual  jurors  or  to 
the  array,  is  an  imperfect  protection,  such  a  positi(m  may  be 
granted  without  much  affecting  the  inquiry.     It  would  not 
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follow  that  because  of  such  imperfection  it  must  be  implied 
the  person  in  question  has  the  right,  upon  the  finding  of  a 
bill,  to  avoid  it  by  a  plea  containing  the  subject  matter  of  a 
challenge.  Reasoning  a  priori,  upon  general  principles,  it 
would  seem  that  such  a  course  would  be  inadmissible,  for  if  a 
challenge  1^  transformed  into  a  plea  the  novel  proceeding  of 
trying  such  a  subject  before  a  jury  instead  of  before  triers 
would  occur,  and  a  formal  trial  would  be  substituted  for  a 
summary  one.  Considering  the  case  at  large  and  without 
reference  to  the  real  question,  which  is,  as  I  aj>prehend,  what 
is  the  practice  and  procedure  marked  out  by  the  law  with  re- 
gard to  this  matter,  it  is  clear  that  this  question  has  two  sides, 
whicii  should  both  be  duly  considered.  The  remedies  which 
the  law  atforded  these  defetidants,  situated  as  they  were,  were 
these:  First,  they  had  the  right  to  challenge  this  grand  jury, 
either  as  a  whole  or  in  part,  on  the  grounds  now  stated  in 
their  pleas;  or,  second,  if  an  opportunity  for  doing  this  was 
Dot  afforded  to  them,  by  reason  of  their  ignorance  that  they 
would  be  proceeded  against,  or  that  the  objections  to  the  pro- 
ceedings in  question  existed,  then  their  rigiit  was  to  apply  to 
the  court,  in  the  exercise  of  its  discretion,  to  quash  the  entire 
procedure  against  them.  Nor  in  abstract  speculation  would 
an  argument  of  any  force  arise  from  these  premises  that  the 
remedies  thus  provided  are  so  utterly  insufficient  and  unreas- 
onable that  it  must  be  presumed  that  a  further  remedy  exists. 
For  my  part  I  can  see  no  force  whatever  in  such  a  suggestion. 
In  the  first  place,  we  are  to  remember  that  the  right  in  ques- 
tion, and  which,  in  some  measure,  the  law  should  assuredly 
secure  to  the  party,  is  not  one  that  can  be  called  an  essential 
or  fundamental  right;  it  is  not  one  necessary  for  the  security 
of  the  person,  life  or  property.  The  requisite  that  an  accusa- 
tion of  this  nature  shall  proceed  from  a  grand  inquest  is  the 
provision  which  the  law  makes  against  frivolous  or  malicious 
public  criminations.  The  safeguards  to  such  provisions,  as 
1  have  said,  consist  in  the  right  to  challenge  the  grand  jury 
and  the  right  to  move  the  court  to  set  aside  the  proceedings. 
Are  such  safeguards  unreasonably  deficient?     I  am  at  a  loss  to 
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see  how  any  one  can  so  consider.  If  a  man  is  tried  for  his 
life  and  is  convicted,  and  he  then  discovers  that  by  the  malice 
of  the  summoning  officer  the  jury  has  been  packed,  and  the 
trial  has  been  a  scheme  to  take  his  life,  what  remedy  does  the 
law  give  him  in  such  an  extremity?  Absolutely  none  but 
an  application  to  the  discretion  of  the  court  to  set  the  pro- 
ceedings aside;  and  yet  it  is  argued  that  this  same  remedy  is 
inadequate  in  its  application  to  a  similar  proceeding  on  the 
part  of  a  grand  inquest.  I  must  repeat  that  I  cannot  concede 
that  a  right  to  put  in  the  plea  in  question  belongs  to  the  de- 
fendants ex  debito  justitice.  If  it  be  a  right,  it  must  be  one 
inherent  in  the  established  modes  of  legal  procedure.  And 
this  I  regard  as  the  real  question  to  be  disposed  of  on  this 
branch  of  the  case. 

There  are  three  decisions  in  this  court  upon  this  subject,  the 
first  of  these  being  that  of  State  v.  RockafeUow,  1  Halst.  332 ; 
and  in  that  case  it  was  adjudged  that  it  was  a  good  plea  in 
abatement  in  a  criminal  prosecution  that  one  of  the  grand 
jurors  by  whom  the  bill  was  found  was  not  a  freeholder,  as 
was  directed  by  the  act  of  assembly.  The  opinion  of  Chief 
Justice  Kinsey,  which  was  read  on  that  occasion,  was  not  to 
the  effect  that  by  the  common  law  a  plea  of  the  cimracter  of 
the  one  then  in  question  was  justifiable,  but  the  result  just 
stated  was  arrived  at  on  the  single  ground  that  the  statute 
required  certain  qualifications  in  a  grand  juror,  and  that  it  was 
consequently  a  "reasonable  and  lawful  answer  to  an  accusation 
that  it  had  not  been  preferred  in  the  manner  or  by  the  persons, 
which  the  law  recognizes."  Some  stress  was  also  put  upon  the 
fact,  which  was  admitted  by  the  demurrer  in  that  ease,  that  the 
unqualified  juror  was  one  of  the  twelve  jurors  requisite  to  the 
finding  of  the  bill.  It  is  consequently  manifest  that  this  au- 
thority does  not  sustain  any  proposition  but  one  to  the  effect  that 
when  a  statute  requires  a  certain  qualification  in  those  finding 
a  bill,  an  irresistible  presumption  will  arise  that  it  was  the  legis- 
lative intent  to  make  absolutely  void  any  bill  found  by  persons 
not  being  i)0ssessed  of  such  qualifications.  As  the  statute  by 
necessary  implication  avoided  the  bill,  a  plea  in  abatement  was 
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a  proper  method  to  evince  to  the  court  its  nullity.  In  the  views 
expressed  by  the  court  there  is  do  allusion  to  any  existing  com- 
mon law  practice  on  the  sulyect,  nor  is  any  authority  referred 
to,  the  matter  being  treated  as  a  pure  question  depending  on 
the  proper  construction  of  the  statutory  law. 

Next  in  this  line  of  decisions  stands  that  of  State  v.  Rickey, 
reported  in  5  Halst.  83,  and  in  this  the  court  declares  that  the 
doctrine  proraulged  in  tiie  case  just  referred  to  might  lead  to 
very  inconvenient  results  "if  carried  a  single  inch  beyond" 
its  precise  circumstances.  In  this  case  of  State  v.  Rickey,  it 
was  declared  that  a  plea  in  abatement  to  an  indictment  could 
not  be  supported,  the  substance  of  the  plea  being  "  that  two 
of  the  persons  sworn  and  charged  as  members  of  the  grand 
jury  had,  before  they  were  sworn,  formed  and  publicly  ex- 
pressed opinions  that  were  unfavorable  and  prejudicial  to  the 
defendant,  by  declaring  their  determination  to  iiave  him  in- 
dicted, and  by  declaring  that  nothing  else  would  have  induced 
them  to  attend  the  court  at  that  time."  The  court  declared 
that  it  found  "no  principle  on  which  to  maintain  the  plea," 
and  after  alluding  to  the  many  public  inconveniences  that 
would  attend  such  a  practice,  said  that  "  there  is  no  such  plea 
as  this  to  be  found  among  the  records  and  muniments  of  the 
law.  It  is  sui  generis,  not  alone  without  precedent  (whereof 
the  books  had  been  filled  if  past  ages  had  deemed  such  matter 
pleadable),  but  contrary  to  all  precedents." 

Tills  decision  seems  to  me  in  point  in  the  present  inquiry, 
for,  although  in  the  one  reported  the  exception  set  forth  to  the 
jurors  was  ground  of  challenge  to  the  favor,  and  in  the  present 
instance  the  facts  alleged  constitute  a  principal  challenge,  it 
appears  to  be  out  of  the  question  to  differ  the  two  cases  by 
reason  of  such  a  lineament ;  both  species  of  challenge  are 
required,  by  the  course  of  the  law,  to  be  interposed  at  the 
same  time.  They  are  triable  by  the  same  summary  method, 
and  arc  attended  by  the  same  result,  for  if  they  are  sustained 
they  equally  disqualify  the  jurors  at  whom  they  are  respect- 
ively aimed.  To  permit  the  substance  of  one  of  such  chal- 
lenges to  constitute  the  body  of  a  plea  in  abatement,  and  to 
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deny  to  the  other  the  same  faculty,  would  be  to  found  judicial 
action  on  a  mere  verbal  distinction. 

Tiie  last  of  the  three  cases  before  mentioned  bears  a  similar 
aspect.  It  is  that  of  State  v.  Dayton,  3  Zah.  49.  The  adju- 
dication was  to  the  purport  that  the  court  could  in  its  discretion," 
when  the  administration  of  justice  required  it,  quash  an  in- 
dictment for  the  misconduct  of  the  grand  jury,  but  that  if  such 
body  found  an  indictment  upon  illegal  evidence,  or  without  legal 
evidence,  such  misbehavior  could  not  be  taken  advantage  of 
by  motion  to  quash,  plea  in  abatement,  or  in  any  other  way. 

Nor  do  I  think  that  these  decisions,  which  disallow  pleas 
founded  on  irregalarities  or  errors  in  these  preliminary  pro- 
cedures, are  in  any  respect  out  of  harmony  with  the  practice 
at  the  common  law.  Upon  a  careful  investigation  in  this 
respect,  I  do  not  think  there  is  any  solid  reason  for  believing 
that  ever  under  the  prevalence  of  that  system,  a  plea  of  this 
nature  was  sanctioned ;  and  that  it  was  not  until  the  passage 
of  the  ^ct  of  11  Hen.  IV.,  c.  9,  that  such  a  course  of  law  was 
deemed  admissible. .  This  statute  was  enacted  during  the 
running  of  Hilary  term  of  the  King's  Bench,  and  during 
that  term  it  was  held  by  the  court  in  a  case  reported  in  the 
Year  Books,  11  Hen.  IV.,  c.  41,  that  a  person  outlawed  on  an 
indictment  of  felony,  might  plead,  in  avoidance  of  it,  that  one 
of  his  indictors  had  been  outlawed  for  felony.  It  has  been 
generally  supposed  that  this  decision  was  grounded  on  the 
statute  just  referred  to,  and  which  act  declares  that  all  indict- 
ments found  by  persons  other  than  those  described  in  it,  or 
by  corrupt  practices  denounced  by  it,  shall  be  absolutely  void. 
A  case,  therefore,  being  within  the  purview  of  this  law,  it  is 
obvious  that  the  nullity  of  the  proceeding  could  be  set  up  in 
the  form  of  a  plea.  Hawkins,  in  his  Pleas  of  the  Crown,  vol. 
4,  book  2,  ch.  25,  §  18,  faintly  raises  a  query  whether  this 
decision  in  the  Year  Books  was  based  on  this  act  of  parliament 
or  on  the  common  law,  his  reasons  for  such  doubt  being  the 
proximity  in  time  of  the  passage  of  the  act  and  the  decision, 
and  the  fact  that  the  judges  in  announcing  their  judgment  do 
not  allude  to  the  statutory  law.     But  these  grounds  do  not 
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appear  to  be  sufficient  to  call  in  question  the  general  opinion 
which  he  says  then  prevailed,  that  this  judicial  resolution  was 
founded  on  the  act ;  for  if  no  reference  is  made  in  the  report 
in  the  Year  Book  to  such  act,  neither  is  any  reference  made  to 
any  rule  of  the  common  law,  the  report  of  this  j)oint  is  com- 
prised in  two  lines,  and  does  nothing  more  than  to  express 
the  judicial  judgment.  And  with  respect  to  any  inference  to 
be  drawn  from  the  proximity  in  time  of  the  passage  of  the 
act  of  parliament  and  the  decision,  it  .seems  to  me  that  it  is 
much  more  reasonable  to  deduce  tVora  such  a  state  of  things 
the  inference  that  the  act  formed  the  basis  of  the  jn<lgment, 
rather  than  to  conclu<le  that  the  very  remarkable  coincidence 
occurred  of  the  legislature  and  the  court,  about  the  same 
time  and  acting  independently  of  each  other,  declaring  the 
same  mode  of  proceeding  to  be  void. 

Nor,  as  I  apprehend,  are  the  views  of  Lord  Coke  on  this 
subject  left  in  the  least  uncertainty.  It  will  be  noted  that 
unless,  at  the  common  law,  an  illegality  in  the  formation  or 
proceedings  of  the  grand  jury  had  the  effect  to  render  null 
its  findings,  a  plea  setting  up  such  matters  would  have  been 
plainly  bad  ;  yet  it  is  clear  beyond  all  gainsaying,  that  in  Lord 
Coke's  understanding,  it  was  not  the  common  law  but  this 
statute  of  Henry  IV.,  that  had  the  distinctive  effect  in  ques- 
tion. In  Scarlefs  case,  reported  in  12  JRep.  98,  he  expresses 
himself  with  perspicuity  on  the  point.  The  prisoner  was 
indicted  in  that  case  for  maliciously  getting  himself  returned 
as  a  grand  juryman,  which  was  one  of  the  practices  con- 
demned by  the  statute  of  Henry  IV.,  above  referred  to,  and 
Lord  Coke  analyzes  the  act,  and  says  "that  it  is  partly  affirma- 
tive of  the  common  law  and  partly  a  new  law."  He  then 
proceeds  to  show  that  it  is  "  affirmative  of  the  common  law  " 
when  it  directs  that  no  indictment  shall  be  found  "  by  any 
person  named  to  the  justice^,  but  by  the  inquest  of  lawful 
people  of  the  king,  returned  by  the  sheriff"."  And  in  con- 
clusion, he  declares  that  "  the  said  act  11  Hen.  IV.,  hath  made 
a  new  law,  scilicet,  that  any  indictment  found  against  the  act 
shall  be  void."     It  will,  therefore,  be  observed  that  in  sub- 
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stance  the  great  common  law  commentator  says  this :  That 
by  the  common  law  an  inquest  was  required  to  be  held  by 
the  king's  lawful  liege  people— pro6i  et  legales  homines— and 
not  by  persons  who  obtained  themselves  to  be  nominated  for 
malicious  purposes,  and  to  this  extent  the  statute  in  question 
was  in  affirmation  of  the  existing  law;  that  the  common  law 
did  not,  by  reason  of  the  grand  jury  not  being  constituted  in 
this  manner,  avoid  the  indictments  which  were  found,  but 
that  the  act  referred  to  had  that  effect,  and  was  in  this  par- 
ticular introductory  of  a  new  rule  of  law. 

Anc^  that  this  was  the  point  of  view  in  which  the  subject 
was  regarded  by  the  judges  in  Withipole's  case,  Oroke  Car.  134, 
is  apparent  from  the  entire  scope  of  the  discussion.  The  plea 
in  that  case  was  that  one  of  the  grand  jury  had  nominated 
himself,  and  another  had  been  outlawed,  and  was,  therefore,  not 
probns  et  legalis  homo.  Nevertheless,  the  consideration  of  the 
matter  went  entirely  on  the  meaning  of  the  act  of  parliament, 
and  made  no  allusion  to  any  general  principle  of  law  that 
could  be  considered  applicable  to  such  a  defence. 

I  will  further  remark  that  the  view  above  expressed  is  sus- 
tained by  the  learned  author  of  Bac.  Ahr.,  tit  "  Juries"  p.  33. 
The  plea  in  this  case  is  not  maintainable,  and  was  properly 
disposed  of  in  the  Court  of  Quarter  Sessions.  Nor  will  the 
circumstance  that  such  plea  has  been  demurred  to  add  any- 
thing to  i's  legal  efficacy,  for  the  obvious  reason  that  the  con- 
fessions involved  in  such  an  issue  admit  only  the  existence  of 
facts  which  do  not,  ipso  facto,  annul  the  indictment,  as  they 
would  do  if  the  act  of  Hen.  IV.  were  in  force  in  this  state. 
Accepting  as  the  truth  all  the  facts  spread  upon  this  record,  it 
appears  merely  that  grounds  existed  upon  which  to  base  an 
application  to  the  court  to  quash  this  indictment. 

But  before  closing  this  branch  of  the  case  it  is  proper,  in 
order  to  avoid  misconstruction,  that  I  should  say  that  even  if 
the  legal  flaw  in  these  proceedings  existed,  as  the  counsel  of 
defendants  contend,  nevertheless,  in  my  opinion,  the  judgment 
could  not  be  reversed  on  that  account.  An  error  either  of 
substance  or  of  form  which  will  work  the  reversal  of  a  crim- 
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inal  judgment  under  the  legal  system  of  this  state  must  be  of 
such  a  nature  that  it  either  did,  or  at  least  might  have,  preju- 
diced the  defendant  on  the  trial  of  the  case.  The  provision  con- 
tained in  the  eighty-eighth  section  of  the  Criminal  Procedure 
act  is  to  the  eflfect  that  no  judgment  given  upon  any  indictment 
shall  be  reversed  "  for  any  error  except  such  as  shall  or  may 
have  prejudiced  the  defendant  in  maintaining  his  defence  upon 
the  merits."  In  the  case  of  Hunter  v.  State,  11  Vroom  496,  it 
was  held  that  this  regulation  applied  to  matters  of  substance 
as  well  as  to  matters  of  form,  for  it  was  there  ruled  that  if 
illegal  testimony  was  admitted  against  the  protest  of  the  pris- 
oner, the  trial  was  not  thereby  illegalized,  it  being  shown 
plainly  in  the  record  that  such  error  could  not  possibly  have 
impaired  the  defence.  In  the  case  now  before  us  the  defend- 
'  ants  were  convicted  on  their  own  confession,  and  it  is  conse- 
quently undeniable  that  the  alleged  imperfections  in  the 
preliminary  proceedings  could  not  have  prejudiced  them  upon 
such  a  trial. 

The  second  exception  which  has  been  taken  to  the  proceed- 
ings in  this  case  is  one  that  is  supposed  to  reside  in  the  judg- 
ment itself. 

The  first  return  which  the  Quarter  Sessions  made  to  this 
writ  of  error  consisted  of  a  duly  certified  copy  of  the  pro- 
ceedings as  they  appeared  in  the  minute-book  of  that  court. 
No  formal  record  had  been  made  up,  and  from  the  first  return 
it  appears  that  the  judgment  pronounced  on  Stanton  was  that 
he  was  to  "  be  confined  in  the  state  prison  for  the  term  of 
six  months,  and  that  he  pay  a  fine  of  fifty  dollars,  and  that  he 
be  confined  after  his  imprisonment  until  the  tine  and  costs  are 
paid."  To  this  it  is  objected  that  there  is  no  judgment  that 
the  defendant  be  put  to  hard  labor,  and  that  he  cannot  be 
sent  to  the  state  prison  unless  such  penal  consequence  be 
adjudged  to  be  a  part  of  his  punishment.  But  no  reasonable 
ground  can  be  assigned  for  such  a  construction.  Hard  labor 
is  a  component  part  of  confinement  in  the  state  prison,  and 
therefore,  when  the  sentence  is  to  subject  the  prisoner  to  such 
a  confinement,  it  necessarily  follows  that  he  is  thereby  con- 
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demned  to  hard  labor.  Many  of  the  statutes  of  this  state,  in 
their  adjustments  of  punishments  to  the  various  crimes,  are 
couched  in  terms  similar  to  those  constituting  the  sentence  in 
question  ;  thus,  in  section  150  of  the  Crimes  act  it  is  declared 
that  the  offender  therein  designated  "  shall  be  punished  by  a 
fine  not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  state  prison  not  exceeding  five  years."  And  from  this 
expression  does  it  not  inevitably  and  plainly  follow  that  the 
convict  is  to  be  under  a  confinement  at  hard  labor?  If,  con- 
sequently, this  question  were  to  be  determined  in  the  entry  in 
the  minutes,  as  it  was  first  certified  to  this  court,  the  verbal 
criticism  in  question  would  not  prevail  against  the  judgment. 

But  this  case  in  this  respect  does  not  stand  on  such  a  foot- 
ing, for  upon  the  return,  as  above  stated,  having  been  made, 
this  court,  at  the  instance  of  the  state,  granted  a  certiorari  to 
the  Sessions,  "requiring  the  record  in  the  case  to  be  certified 
more  fully  and  truly;"  and  in  obedience  to  this  mandate  a 
second  return  was  made,  and  from  which  it  appears  that  the . 
return  is  in  the  ordinary  form  in  the  particulars  above  men- 
tioned. This  latter  return  is  in  the  guise  of  a  formal  record 
of  the  proceedings  and  judgment,  and  to  this  it  is  objected 
that  it  has  been  promulged  since  the  issuing  of  the  writ  of 
error,  and  that  the  Sessions  had  not  the  legal  power  to  alter 
its  original  judgment.  But  this  objection  assumes  a  fact  that 
does  not  exist;  there  is  no  ground  to  suppose  that  the  court 
below  has  altered  any  part  of  the  judgment  actually  pro- 
nounced by  it;  what  it  has  done,  is  to  depart  from  the  clerk's 
entries  in  its  minutes  in  formally  entering  its  judgment.  I 
am  not  aware  that  it  has  ever  been  held  in  any  court,  that 
the  mistakes  of  its  clerks  in  making  entries  in  its  book  of 
minutes  operate  as  an  estoppel  to  the  court,  when  it  comes 
to  the  act  of  having  its  judgment  entered  as  it  was  in  point 
of  fact  pronounced.  But  that  such  a  control  over  its  records 
exists,  and  that  this  court  can  properly  send  down  a  record 
of  the  Sessions,  after  writ  of  error  brought,  for  the  purpose 
of  subjecting  it  to  such  control,  I  consider  to  be  questions 
settled  by  the  past  decisions  of  this  court.     State  v.  Society^ 
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&c.,  13  Vroom  504 ;  Stone  v.  State,  Spencer  404 ;  West  v. 
State,  2  Zab.  212;  State  v.  Noi'ton,  3  Zab.  33;  Nieholls  v. 
/Sto^e,  2  South.  539. 

This  exception  must  be  overruled. 

With  respect  to  the  last  point  raised  by  the  counsel  of  the 
defendant,  which  relates  to  that  part  of  the  sentence  which 
declares  that  the  sentence  is  to  begin  and  run  concurrently 
"with  "  three  other  sentences  this  day  pronounced  against  the 
defendants,"  it  is  enough  to  say  that  the  judgment  in  this 
respect  is  in  accordance  with  the  long-settled  practice  in 
similar  cases,  and  that  by  such  a  course,  in  the  opinion  of 
the  court,  no  uncertainty  with  respect  to  the  time  of  the 
beginning  or  the  ending  of  the  sentence  is  superinduced.  Id 
certum  est  quod  cerium  reddi  potest,  is  the  applicable  maxim. 

Let  the  judgment  be  affirmed. 


STATE,  EX  REL.  SAMUEL  W.  STILSING,  v.  JAMES  N.  DAVIS. 

L  The  charter  of  Jersey  City  provided  that  three  police  justices  should 
be  appointed  by  the  senate  and  general  assembly  in  joint  meeting,  and 
that  in  case  of  a  vacancy  the  governor  should  till  it.  By  tiie  act  of 
1881  it  was  provided,  "that  any  officer  of  any  city  in  this  state  wha 
now  holds,  or  hereafter  shall  hold,  any  office  therein  under  any  law 
of  this  state,  which  fixes  the  term  thereof  for  a  precise  and  determined 
period,  shall  continue  to  hold  such  office,  «&c.,  until  his  successor  has 
been  appointed  and  qualified."  Held,  that  upon  the  expiration  of  the 
official  term  of  one  of  such  police  justices,  as  there  was  no  vacancy^ 
the  governor  could  not  fill  tiie  office. 


On   demurrer  to  an  information  in  the    nature  of  a  qua 
warranto. 

Argued  at  June  Term,    1883,   before   Bea.sley,  Chief 
Justice,  and  Justices  D£pue,  Van  Syckel  and  Knapp. 
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For  the  relator,  Gilbert  Collins. 
For  the  defendant,  A.  Q.  Garretson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  From  the  information  it 
appears  that  the  relator,  Samuel  W.  Stilsing,  was,  in  the 
month  of  March,  1880,  appointed  by  the  senate  and  general 
assembly,  in  joint  meeting,  one  of  the  police  justices  of  Jersey 
City,  for  the  term  of  three  years  from  the  1st  day  of  May  in 
the  same  year,  and  that  he  was  thereupon  duly  commissioned 
and  qualified,  and  entered  upon  the  duties  of  such  office.  In 
the  same  manner  the  court  is  likewise  informed  that  since 
the  7th  day  of  May,  1883,  the  respondent,  James  N.  Davis, 
has  intruded  into  said  office,  his  title  being  that  he  was 
appointed  to  fill  a  vacancy  supposed  to  have  existed  on  the 
expiration  of  the  fixed  term  for  which  the  relator,  as  above 
stated,  had  been  chosen. 

The  only  contention  which  is  raised,  and  which  is  to  be 
settled  in  this  case,  is  whether  or  not  there  was  a  vacancy  in 
the  office  in  question  at  the  date  of  the  respondent's  appoint- 
ment. 

The  relator  took  office  under  the  force  of  the  charter  of  the 
city,  which  law  was  enacted  in  the  year  1871.  By  the  one  hun- 
dred and  ninth  section  of  that  act,  it  is  provided  in  these  words, 
viz.:  "That  there  shall  be  in  said  city  three  police  justices,  who 
shall  each  receive  an  annual  salary  of  $2000,  and  hold  office 
for  the  term  of  three  years ;  they  shall  be  appointed  by  the 
senate  and  general  assembly  in  joint  meeting;  in  case  of  a 
vacancy,  the  governor  of  the  state  shall  fill  such  vacancy 
until  the  said  joint  meeting  appoint  a  person  to  such  office, 
which  shall  be  done  at  the  next  or  any  subsequent  session  of 
the  legislature;  and  the  person  so  appointed  by  such  joint 
meeting  shall  hold  office  for  three  years." 

Bv  force  of  this  provision,  if  it  had  stood  unaffected  by 
any  subsequent  legislation,  it  is  plain  that  the  appointment 
that  was  made  of  the  respondent  to  this  office  would  have 
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been  unobjectionable  and  legal ;  for,  on  the  assumption  above 
stated,  there  was,  at  the  time  in  question,  a  vacancy  in  this 
office,  the  relator's  term  having  expired  on  the  1st  day  of 
May,  1883.  But  this  was  not  the  condition  of  affairs;  for  on 
the  28th  of  February,  1881,  another  act  relative  to  the  matter 
was  passed,  in  the  words  following,  viz.:  "That  any  officer 
of  any  city  in  this  state,  who  now  holds,  or  hereafter  shall 
hold,  any  office  therein  under  any  law  of  this  state  which 
fixes  the  term  thereof  for  a  precise  and  determined  period, 
shall  continue  to  hold  such  office  and  to  exercise  the  duties 
of  the  same,  notwithstanding  the  time  limited  for  its  con- 
tinuance shall  have  expired,  until  his  successor  has  been 
appointed  and  qualified." 

The  contention  of  the  relator  is,  that  by  force  of  this  law 
his  own  official  life  was  prolonged,  and  that  as  no  vacancy 
existed,  the  respondent's  appointment  was  and  is  a  nullity. 

In  my  opinion  this  contention  must  prevail.  The  act 
o^  1881,  above  recited,  is  by  its  express  terms  applicable  to 
all  the  cities  of  the  state,  and  it  embraces  every  officer  of  a 
city  whose  term  is  "  for  a  precise  and  determined  period." 
Nor  can  it  be  successfully  contejided,  that  tiie  relator  was 
not  an  officer  of  the  city  because  he  was  chosen  in  joint 
meeting,  and  commissioned  by  the  governor.  The  mode  of 
selection  and  appointment  cannot  afford  any  criterion  with 
respect  to  the  question  whether  the  given  officer  be  a  state 
or  a  local  functionary.  That  matter  is  to  be  settled  by  a 
reference  to  the  duties  to  be  performed.  In  the  present  case 
the  functions  of  this  officer  were  altogether  local  in  their 
character,  and  the  office  itself  was  as  much  a  part  of  the 
municipal  instrumentalities  as  were  those  of  the  mayor  and 
common  councilmen. 

The  relator  is  entitled  to  judgment  on  this  demurrer. 
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LtlCY  F.  SEYFERT  v.  THOMAS  A.  EDISON. 

1.  When  it  is  a  part  of  the  defence  that  a  note  was  taken  after  its  maturity, 
such  fact,  in  general,  must  be  proved  by  the  defendant. 

2.  An  accommodation  note  is  negotiable  after  its  maturity,  and  if  taken 
for  value  will  bind  all  parties  to  it. 

3.  The  plaintiff  was  a  married  woman,  and  had  taken  the  note  in  suit  in 
•   the  State  of  Pennsylvania  by  endorsement  from  her  husband.     There 

was  no  proof  of  the  law  of  Pennsylvania.     Held,  that  the  rule  of  the 
common  law  was  applicable,  and  that  she  showed  no  title  to  the  note. 


On  rule  to  show  cause.  The  facts  appear  fully  in  the  opinion 
of  the  court. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  rule,  G.  D.  W,  Vroom. 
Contra,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  sued  in  the  char- 
acter of  assignee  of  a  note  drawn  by  the  defendant,  and  the 
defence  which  was  set  up  consisted  of  two  facts — first,  that 
the  note  was  taken  after  maturity,  and,  second,  that  the  de- 
fendant had  made  it  for  the  accommodation  of  the  payee. 

The  former  of  these  circumstances  was  not  proved.  The 
plaintiff  was  examined  by  the  defendant,  and  all  that  she  testi- 
fied to  was  that  she  could  not  remember  when  the  paper  came 
to  her  hancU.  She  said  she  had  taken  it  for  full  value,  but 
could  not  fix  the  date  of  such  transfer.  There  was  nothing  in 
the  case  to  overcome  the  legal  presumption  that  the  instrument 
had  been  passed  to  the  holder  before  maturity.  The  burthen 
of  proof  on  this  subject  was  on  the  party  who  relies  upon  the 
fact  as  a  part  of  his  defence.  Duncan  v.  Gilbert,  5  Dutcher 
521  ;  Harger  v.  Worrall,  69  N.  Y.  370. 
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Nor  would  the  fact  that  the  note  came  to  the  plaintiff  after 
dishonor  have  helped  the  defence.  It  appeared  that  the  paper 
was  made  hy  the  defendant  without  consideration  and  as  an 
accommodation  of  the  payee;  but  that  circumstance,  joined  to 
the  fact  that  such  payee  transferred  it  after  it  fell  due  (if  we 
were  to  assume  such  to  have  been  the  case),  did  not,  ipso  facto, 
bar  the  right  of  recovery.  The  paper  was  for  the  general 
accommodation  of  the  payee.  There  was  no  pretence  of  any 
misapplication  of  the  note ;  but  the  payee  had  used  it,  as  he 
had  a  right  to  do,  in  the  course  of  his  business.  There  was 
nothing  in  the  terms  of  the  agreement  under  which  the  payee 
took  this  accommodation  tliat  j)rohibited  him  from  its  use  after 
the  pay-day  of  tlie  instrument.  Professor  Parsons  defines  the 
legal  rule  on  this  subject  in  these  words,  viz. :  "  A  person  who 
takes  accommodation  paper  after  its  dishonor,  in  good  faith 
and  for  value,  may  recover  from  the  accommodation  endorser 
or  other  party  lending  his  name  and  credit.  So,  too,  as  we 
have  seen,  the  holder  of  an  accommodation  note,  without  re- 
striction as  to  the  mode  of  using  it,  may  transfer  it  either  in 
payment  or  as  collateral  security  for  an  antecedent  debt;  and 
the  fact  that  he  did  so  will  be  no  defence  to  an  endorser." 
Pars,  on  Bills  and  Notes. 

This  quotation  correctly  presents  the  rule  of  law  on  this 
subject,  as  it  was  established  by  the  English  courts  shortly 
after  the  beginning  of  the  present  century,  and,  notwithstand- 
ing a  different  view  has  been  promulgated  in  one  or  two  recent 
cases,  is,  I  think,  the  doctrine  that  is  sustained  by  the  weight 
of  reason  and  judicial  authority. 

The  result  is  that  the  facts  set  up  were  not  proved,  nor 
would  they  have  constituted  a  legal  defence  if  they  had  been 
established. 

Nevertheless,  there  must  be  a  new  trial,  inasmuch  as  on  the 
proofs  the  plaintiff  did  not  show  herself  to  be  entitled  to  a 
judgment  in  her  favor. 

The  plaintiff  was  a  married  woman,  her  husband  being  the 
payee  for  whose  accommodation  the  note  in  suit  was  drawn. 
The  note  is  dated  and  is  payable  in  New  York,  and  it  appears 
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to  have  been  transferred  to  the  plaintiff  in  the  State  of  .Penn- 
sylvania. There  was  no  proof  at  the  trial,  so  far  as  the  case 
before  this  court  shows,  with  respect  to  the  law  in  either  of 
these  states  regulating  the  status  of  married  persons.  For  the 
purposes  of  this  motion  we  must  look  upon  the  relationship 
of  this  husband  and  wife  as  controlled  by  the  rules  of  the 
common  law,  and  that,  consequently,  the  note  in  suit  as  re- 
maining the  property  of  the  husband,  the  transfer  to  the  wife 
being  a  nullity.  Upon  the  facts  stated,  the  paper,  in  contem- 
plation of  law,  is  the  property  of  the  husband,  and  as  the 
maker  signed  it  for  his  accommodation,  no  right  to  put  it  in 
suit  is  shown. 

Let  the  rule  be  made  absolute. 


JOHN  B.  McGEORGE  v.  GEORGE  M.  CHAPMAN. 

1.  When  the  maker's  name  to  a  note  is  illegible,  the  notary,  in  making 
protest,  must  make  a  reasonable  effort  to  ascertain  the  name. 

2.  If  the  notary  neglect  such  duty  or  misdescribes  such  na^e,  whereby  an 
endorser  is  mislead,  the  protest  will  not  be  available  as  to  such  party. 


On  rule  to  show  cause. 

This  suit  was  brought  against  the  defendant  as  the  endorser 
of  a  promissory  note,  given  March  5th,  1881,  at  two  months, 
for  $1682.64,  payable  at  the  National  Citizens'  Bank,  401 
Broadway.  It  was  signed  by  the  maker,  with  his  proper  sig- 
nature, thus  :  "  H.  Jacobs,  403  Broome  St.,  N.  Y."  It  was 
endorsed  by  George  M.  Chapman. 

The  defence  is  that  no  proper  notice  of  non-payment  was 
given  to  the  endorser.  There  is  no  substantial  dispute  about 
the  facts. 

The  note  was  given  to  Lockwood  &  Chapman,  merchants 
in  New  York,  by  a  customer  of  theirs,  Henry  Jacobs,  doing 
business  at  403  Broome  street.  New  York,  for  goods  sold  to 
him  by  Lockwood  &  Chapman.     George  M   Chapman,  the 


S96  NEW  JERSEY  SUPREME  COURT. 

McGeorge  v.  Chapman. 

■defendant,  was  the  iiucle  of  Chapman  in  the  firm,  and  the 
note  was  drawn  in  his  name  as  payee  for  the  convenience  of 
the  firm,  in  order  that  they  might  obtain  his  endorsement  and 
get  the  paper  discounted  by  themselves  in  the  ordinary  course 
of  their  banking  business. 

George  M.  Chapman  had  been  a  special  partner  in  their 
firm,  and  was  assisting  tiieni  with  his  credit  and  capital.  He 
was  in  the  habit  of  endorsing  whatever  business  paper  they 
asked  hira  to  endorse.  He  relied  upon  them  entirely,  and, 
being  out  of  business  himself,  took  no  note  or  memorandum 
of  any  of  the  paper  so  endorsed. 

At  the  time  of  endorsing  this  note  he  had  also  endorsed 
another  similar  note,  given  by  Jacobs,  and  numerous  other 
notes  for  the  firm,  merely  for  tiieir  convenience  and  accommo- 
dation. This  note  was  sold  by  Lockwood  &  Chapman  to 
McGeorge,  the  plaintiff,  who  was  a  dealer  in  commercial  paper, 
and  who  gave  a  check,  payable  to  George  M.  Chapman,  for 
the  amount  paid  for  the  note,  and  George  M.  Chapman  en- 
dorsed the  check  over  to  Lockwood  &  Chapman,  to  whom  it 
belonged. 

McGeorge  did  not  see  George  M.  Chapman  in  the  transac- 
tion, and  had  no  knowledge  of  him  until  after  this -suit  was 
brought. 

The  plaintiff  sold  the  note  to  the  Danbury  Bank,  and  that 
bank  sent  it  to  the  National  Park  Bank  for  collection.  Clif- 
ford, the  notary  of  the  bank,  presentetl  and  protested  it,  but, 
mistaking  the  maker's  signature  and  considering  it  illegible, 
wrote  it  Le  Cals,.and  sent  his  notices  of  protest,  describing 
the  note  as  made  by  "  H.  Le  Cals,  403  Broome  street,  New 
York." 

One  of  these  notices  was  sent  to  George  M.  Chapman,  dated 
May  9th,  1881.  When  Mr.  Chapman  received  it,  it  informed 
him  that  the  protested  note  was  made  by  H.  Le  Cals,  of  whom 
he  had  no  knowledge.  He  took  the  precaution,  however,  to 
guard  against  the  possibility  that  they  might  have  been  mis- 
taken in  the  name,  and  that  the  note  was  really  one  which  he 
had  endorsed  for  Lockwood  &  Chapman.     He  went  at  once 
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to  Lockwood  &  Chapman,  showed  them  the  notice  of  protest^ 
and  asked  if  he  had  endorsed  any  such  note  for  them.  They 
assured  him  that  he  had  not.  He  insisted  that  they  should 
examine  their  books  to  see  if  there  was  any  such  account  on 
the  books.  He  found  there  was  not.  He  showed  the  notice 
personally  to  Mr.  Lockwood,  and  Mr.  Lockwood  assured  him 
that  no  such  note  had  been  endorsed  by  him  for  them.  He 
knew  he  had  done  so  for  no  other,  and  came  to  the  conclusion 
that  the  notice  must  have  been  intended  for  another  George 
M.  Chapman,  of  whom  there  were  two  others  in  business  in 
New  York,  with  whose  letters  and  notices  he  had  before  that 
time  been  troubled.  He  then  threw  the  notice  in  the  waste- 
basket,  and  knew  nothing  more  of  the  transaction  until 
McGeorge  applied  to  him  to  pay  the  note.  After  this  he 
searched  among  the  waste  paper  and  found  the  original  notice,^ 
which  is  produced.  It  distinctly  alleges  that  the  maker  of 
the  note  was  Le  Cals,  and  not  Jacobs.  Mr.  Chapman  asserts 
that  he  was,  in  fact,  misled  by  this  notice. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  rule,  A.  Q.  Keasbey. 

Contra,  E.  D.  Gillmore. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  against  an  en- 
dorser, and  the  only  defence  interposed  by  him  is  that  the 
notice  of  the  dishonor  of  the  note  misdescribed  the  maker's 
name,  and  that  he  was  misled  by  such  imperfection. 

From  the  exhibits  and  the  evidence  it  is  shown  that  the 
name  of  the  maker  of  the  note  in  question  is  illegible,  and  it 
was  considered  so  to  be  by  the  notary  who  protested  it.  If 
the  signature  had  been  so  written  as  to  lead  the  notary,  in  the 
exercise  of  due  caution  and  skill,  to  the  belief  that  it  stood 
for  a  certain  name  and  he  had  so  described  it,  such  error 
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would  not  have  vitiated  his  notice.  A  mistake  of  that  char- 
acter is  not  attributable  to  the  negligence  of  the  holder  of  the 
paper  or  that  of  his  agent  giving  notice  of  its  dishonor,  but 
the  endorser  who  passes  the  paper  into  circulation  must  bear 
the  consequences  of  such  misleading  defect.  But  when  the 
name  of  the  maker  is  not  so  fashioned  as  to  suggest  to  the 
notary  a  false  name,  but  he  finds  it  illegible,  then  it  plainly 
becomes  his  duty  to  use  reasonable  endeavors  to  ascertain  who 
is  the  person  thus  indistinctly  signified.  He  is,  when  thus 
placed,  put  upon  inquiry,  and  must  use  proper  diligence. 
Such  I  understand  to  be  the  legal  rule.  Furs,  on  Bills  and 
Notes  485. 

And  this  was  tiie  situation  of  the  notary  in  the  present  in- 
stance. The  name  signed  to  the  note  was  H.  Jacobs.  The 
officer,  finding  it  illegible,  sought  to  make  a  facsimile  of  it, 
and  in  doing  so  wrote  it  Le  Cals.  As  I  have  said,  he  could 
not  resort  to  this  expedient  until  he  had  exhausted  all  reason- 
able attempts  to  ascertain  the  real  name  thus  obscurely  indi- 
cated. In  the  performance  of  this  duty  the  officer  was  utterly 
remiss.  The  address  of  the  maker  at  403  Broome  street,  N.  Y., 
was  subscribed  to  his  name,  and  the  residence  of  the  endorser, 
the  defendant,  was  in  the  ^arae  city.  The  note  was  payable 
at  the  National  Citizens'  Bank,  in  Broadway,  and  was  there 
presented  by  the  notary,  but  he  made  no  inquiries  of  the  offi- 
cers of  that  institution  with  regard  to  the  maker's  name.  The 
only  inquiry  he  made  of  any  one  was  at  the  Park  Bank,  to 
which  the  note  had  been  sent  for  collection.  The  course  thus 
pursued  by  the  notary  was  devoid  of  that  diligence  which  the 
rules  of  the  law  exact.  The  notice  to  the  endorser  was  not 
sufficient,  unless  it  appears  in  the  case  that  he  was  not  misled 
by  it. 

But,  to  the  contrary  of  this,  he  testifies  that  he  was  so  mis- 
led. He  was  called  as  a  witness  by  the  plaintiff,  and  his 
testimony  is  unequivocal  to  this  effect.  It  is  true  that  there 
are  some  circumstances  that  cast  suspicion  over  his  statements, 
but,  as  the  case  stood,  there  was  nothing  tangible  on  which 
the  jury  had  a  right  to  rest  the  verdict  rendered  by  them. 
There  should  be  a  new  trial. 
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BARZILLA   GROVER  v.  TRUSTEES  OF  THE  OCEAN  GROVE 
CAMP-MEETING  ASSOCIATION. 

1.  The  legislature,  in  a  grant  of  powers  to  municipal  governments,  may 
include  in  one  act  provisions  for  licensing  hacks,  and  also  power  to 
license,  regulate  and  prohibit  the  manufacture  or  sale  of  liquor,  if  the 
title  prefixed  to  the  act  be  so  framed  as  to  comply  with  the  constitu- 
tional requirement. 

2.  The  legislature  may  make  the  title  of  an  act  as  restrictive  as  it  pleases 
and  may  so  frame  the  title  as  to  preclude  many  matters  being  included 
in  the  act  which  otherwise  might  have  been  included  in  one  act. 

3.  In  an  act  entitled  "An  act  to  provide  for  licensing  boats,  hacks  and 
other  vehicles  by  incorporated  camp-meeting  associations  or  seaside 
resorts,  and  for  the  better  government  of  the  same,"  the  legislature 
cannot  include  provisions  authorizing  the  licensing,  regulating  or  pro- 
hibiting of  the  manufacture  or  sale  of  liquor,  such  a  subject  not  being 
within  the  legislative  purpose  as  expressed  in  the  title  of  tiie  act. 


On  certioraH  to  Monmouth  Pleas.  On  a  judgment  against 
the  plaintiff  in  certiorari  on  an  appeal  to  the  Common  Pleas, 
this  writ  of  certioraH  was  brought. 

The  plaintiff  in  certiorari  was  sued  for  a  penalty  of  $20, 
incurred  under  and  by  virtue  of  an  ordinance  adopted  by  the 
Trustees  of  the  Ocean  Grove  Camp  Meeting  Association  on 
the  11th  of  May,  1881,  entitled  "An  ordinance  concerning 
the  sale  of  intoxicating  liquors."  This  ordinance  declares 
that  "  it  shall  not  be  lawful  for  any  person  to  manufacture, 
sell  or  barter  any  spirituous  or  fermented  liquors  of  any  kind 
whatever,  wine,  ale,  beer  or  malt  liquors  of  any  kind  or  in- 
toxicating liquors,  preparations  or  substances  of  any  kind 
whatever,  within  the  premises  of  said  association,  or  upon  any 
pier  or  landing-place  connected  therewith  and  leading  thereto, 
or  for  and  within  the  territory  embraced  within  the  limit  of 
one  mile  from  any  boundary  of  said  premises;"  and  provides 
that  "  if  any  person  shali  violate  any  of  the  provisions  of  this 
ordinance  he,  she  or  they,  on  conviction  before  any  justice  of 
the  peace,  police  justice  or  officer  specially  commissioned,  pos- 
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sessing  the  powers  of  police  justices  for  this  corporation,  shall 
be  punished  by  a  fine  of  twenty  dollars,  and,  in  addition 
thereto,  by  imprisonment  in  the  county  jail  for  twenty  days, 
to  be  imposed  at  the  discretion  of  such  justice  or  officer  afore- 
said." 


Argued  at  February  Term,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 

For  the  plaintiff  in  certiorari,  J.  Clarence  Cbnover. 

Contra,  ChiHion  Bobbins. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  ordinance  in  question  was  adopted  under 
or  by  virtue  of  the  authority  of  an  act  of  the  legislature  en- 
titled "A  supplement  to  the  act  entitled  'An  act  to  provide 
for  licensing  boats,  hacks  and  other  vehicles,  by  incorporated 
camp-meeting  associations  or  seaside  resorts,  and  for  the  bet- 
ter government  of  the  same,' "  approved  March  25th,  1881. 
Pamph.  L.,  p.  270.  The  first  section  of  the  supplement  em- 
powers the  board  of  trustees,  directors,  managers,  commis- 
sioners or  other  corporate  authorities  of  any  c-amp-meeting 
association  or  seaside  resort,  by  ordinance  or  otherwise,  to 
license,  regulate  and  restrain  the  manufacture,  sale  or  barter 
of  spirituous  or  fermented  liquors  within  the  premises  of  the 
camp-meeting  association  or  seaside  resort,  and  within  the 
limit  of  one  mile  from  any  boundary  of  said  premises. 

The  complaint  charges  that  the  plaintiff  in  certiorari,  on 
the  10th  of  August,  1882,  at  the  township  of  Neptuue,  and 
within  the  territory  embraced  within  the  limits  of  one  mile 
from  the  southerly  boundary  of  the  said  camp-meeting  asso- 
ciation, sold  liquor  contrary  to  the  said  statute  and  said  ordi- 
nance. 

It  will  not  be  necessary  to  consider  any  of  the  reasons  as- 
signed for  reversal  except  the  one  that  relates  to  the  constitu- 
tionality of  the  act  of  1881  with  respect  to  the  authority  to 
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pass  ordinances  on  the  subject  to  which  the  ordinance  in  ques- 
tion relates. 

It  is  contended,  in  behalf  of  the  plaintiff  in  Gertiorari,  that 
the  act  of  1881  contravenes  paragraph  4,  of  section  7,  of  article 

IV.  of  the  constitution,  which  is  in  these  words,  viz. :  "  To 
avoid  improper  influences  which  may  result  from  intermix- 
ing in  one  and  the  same  act  such  things  as  have  no  proper 
relation  to  each  other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title." 

It  is  insisted  that  the  act  of  1881  violates  this. constitutional 
provision  in  two  respects — first,  in  that  the  act  embraces  two 
objects,  the  licensing  and  regulation  of  boats,  hacks  and  other 
vehicles  used  for  the  transportation  of  passengers  and  mer- 
chandise, and  the  licensing,  regulating  and  restraining  of  the 
manufacture  and  sale  of  liquor,  things  having  no  proper  rela- 
tion to  each  other ;  second,  that  the  title  of  the  act  is  such 
that  under  it  the  legislature  could  not  constitutionally  grant 
the  power  to  license,  regulate  and  prohibit  the  manufacture 
or  sale  of  liquor. 

The  contention  under  the  first  head  is  wholly  without  sup- 
port. The  power  to  license  and  regulate  boats,  hacks  and 
other  vehicles  used  in  the  transportation  of  passengers  or  mer- 
chandise, and  the  power  to  license,  regulate  and  prohibit  the 
manufacture  or  sale  of  liquor,  are  of  the  class  of  police  powers 
usually  granted  to  a  municipal  government.  They  are  powers 
appropriate  for  the  maintenance  of  order,  and  have  relation  to 
the  same  common  subject — the  peace  and  good  government 
of  the  municipality.  We  have  no  doubt  that  the  legislature, 
under  a  title  which  shall  conform  to  the  constitutional  re- 
quirement, may  pass  an  act  which  shall  embrace  in  it  both 
these  powers.     State  v.  Town  of  Union,  4  Vroom  351 ;  Payne 

V.  Mahon,  15  Jf/.  213;  People  v.  Briggs,  50  N.  Y.  553. 

The  case  turns,  then,  upon  the  other  question,  whether,  ' 
under  the  title  adopted  by  the  legislature  for  this  act,  it  was 
competent  for  the  legislature  to  legislate  upon  the  subject  of 
licensing,  regulating  and  restraining  the  manufacture  or  sale 
of  liquor. 

Vol.  xvr.  26 


402  NEW  JERSEY  SUPREME  COURT. 

Grover  v.  Trustees  of  Ocean  Grove  Camp-Meeting  Asso. 

By  the  provision  in  question  the  fraraers  of  the  constitution 
had  two  purposes  in  view,  the  first  of  wiiieh  is  expressed  in 
the  recital — "to  avoid  improper  influences  which  may  result 
from  intermixing  in  one  and  the  same  act  such  things  as  have 
no  proper  relation  to  each  other" — the  combination  of  diverse 
subjects  in  a  single  act,  whereby  to  secure  the  votes  of  mem- 
bers of  the  legislature,  some  of  whom  favor  the  one  part,  and 
others  other  parts,  of  the  legislative  scheme.  The  other  pur- 
pose was  to  prevent  the  passage  by  the  legislature  of  bills  con- 
taining provisions  of  which  the  title  prefixed  to  the  bill  gave 
no  intimation,  and  which,  therefore,  might  be  overlooked,  and 
carelessly  and  unintentionally  adopted,  and  also  to  apprise  the 
people,  through  such  publication  of  legislative  proceedings  as 
is  usually  made,  of  the  subjects  of  legislation  that  are  being 
considered.  Cooky  on  Const.  Lim.  [H3],  173.  To  swure 
the  end  first  mentioned  the  constitution  positively  interdicts 
the  union  in  one  act  of  subjects  that  have  no  proper  relation 
to  each  othejr ;  to  secure  the  other  end,  it  requires  the  legisla- 
ture to  express  in  the  title  of  every  act  the  subject  to  which  it 
relates. 

An  act  of  the  legislature  which  contains  two  or  more  sub- 
jects having  no  'relation  to  each  other,  will,  for  that  reason, 
be  within  the  constitutional  proiiibition,  although  its  title  be 
comprehensive  enough  to  embrace  all  the  subjects  contained 
in  it.  So,  on  the  other  hand,  an  act  which  contains  in  it  only 
such  subjects  as  might  properly  be  embraced  in  one  act  may 
be  invalid  as  not  being  in  compliance  with  the  constitutional 
requirement  with  respect  to  its  title.  Judge  Cooley  says: 
"The  legislature  may  make  the  title  of  an  act  as  restrictive  as 
they  please,  and  they  may  sometimes  so  frame  it  as  to  pre- 
clude many  matters  being  included  in  the  act  which  might, 
with  entire  propriety,  have  been  embraced  in  one  enactment 
with  the  matters  indicated  by  the  title,  but  which  must  now 
be  excluded  because  the  title  has  been  made  unnecessarily  re- 
strictive. *  ♦  *  Xhe  constitution  has  made  the  title  the 
conclusive  index  to  the  legislative  intent;  and  it  is  no  answer 
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to  say  that  the  title  might  have  been  made  more  comprehen- 
sive, if  the  legislature  have  not  seen  fit  to  make  it  so." 
Cooky  on  Const.  Lim.  [149],  179.  The  precedents  in  this 
state  are  in  accordance  with  this  view.  Rader  v.  Township 
of  Union,  10  Vroom  509-512  ;  Evernham  v.  Hulit,  ante  p.  53. 
In  each  of  these  cases  an  act  of  the  legislature  which  con- 
tained subjects  the  legislature  might  have  embraced  in  one 
act  was  held  to  be  unconstitutional  as  to  one  subject,  because 
the  title  of  the  act  was  so  framed  as  not  to  embrace  it. 

No  particular  form  has  been  framed  for  the  expression  of 
the  legislative  purpose  in  the  title  of  an  act.  As  was  said  by- 
Mr.  Justice  Miller,  "  the  constitutional  provision  referred  to 
does  not  require  that  the  title  should  be  exact  and  precise  in 
all  respects ;  it  is  a  sufficient  compliance  with  its  terms  if  this 
is  done  fairly  and  in  such  a  manner  as  to  convey  to  the  mind 
an  indication  of  the  subject  to  which  it  relates.  Matter  of 
App.  of  Dept.  of  Public  Parks,  86  K  Y.  437-440 ;  In  re 
Ferdinand  Mayer,  50  Id.  504;  Cooley  on  Const.  Lim.  [144], 
173.  But  the  court  must  see  that  the  language  used  in  the 
title,  on  a  fair  construction,  indicates  the  purpose  of  the  legis- 
lature to  legislate  on  the  subjects  contained  in  the  body  of  the 
act,  so  that,  making  every  reasonable  intendment  in  favor  of 
the  legislative  act,  it  may  reasonably  be  said  that  the  object 
of  the  law  is  expressed  in  its  title.  Thus,  in  Town  of  Fishkill 
V.  Fishkill,  &c.,  Co.,  22  Barb.  634,  an  act  of  the  legislature 
was  entitled  "An  act  to  release  the  Fishkill  and  Beekman 
Plank  Road  Company  from  the  construction  of  part  of  their 
road,  and  for  other  purposes."  It  contained  eight  sections, 
the  first  of  which  released  the  company  from  the  obligation  to 
build  and  maintain  a  plank  road  any  further  than  the  portion 
of  the  road  which  had  been  inspected  and  certified.  The 
other  sections  conferred  upon  the  corporation  additional 
powers  with  respect  to  the  road  already  constructed,  and  dis- 
charged it  from  past  acts  and  engagements.  The  court  held 
that,  although  all  these  provisions  might  have  been  included 
in  one  law,  as  they  related  to  one  general  subject,  the  act  was, 
nevertheless,  unconstitutional  with   respect  to  the  last  seven 


404  XEW  JERSEY  SUPREME  COURT. 

Grover  v.  Trustees  of  Ocean  Grove  Camp-Meeting  Asso. 

sections,  for  the  reason  that,  so  far  as  they  were  concerned,  the 
object  of  the  act  was  not  expressed  ia  the  title.  In  Coutiei'i  v. 
Mayor  of  New  Brunsicick,  15  Vroom  58,  the  title  of  the  act 
was  "An  act  to  fix  and  regulate  the  salaries  of  city  officers  in 
cities  of  this  state."  The  body  of  the  act  related  only  to 
salaries  of  officers  in  the  city  of  Xew  Brunswick.  In  a  gen- 
eral sense  the  subject  of  the  act  was  indicated  in  its  title. 
But  this  court  held  the  act  to  be  unconstitutional,  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  saying:  "The 
title  is  both  false  and  deceptive — false,  as  it  imports  a  regula- 
tion of  a  class  of  cities,  when,  in  truth,  it  is  applicable  to  a 
singte  city — deceptive,  because  no  one,  on  reading  the  act, 
could  reasonably  understand  that  the  body  of  the  act  was  to 
have  so  limited  an  effect."  The  standard  uniformly  adopted 
for  determining  whether  the  legislature  has  complied  with  the 
constitutional  requirement  is  whether  the  title  of  the  act  is 
such  that  by  it  members  of  the  legislature  are  informed  of  the 
subject  to  which  the  act  relates,  and  the  public  notified  of  the 
kind  of  legislation  that  is  i)eing  considered. 

The  counsel  who  argued  for  the  validity  of  the  act  now 
before  the  court  reads  its  title  as  if  it  were  "An  act  for  the 
better  government  of  camp-meeting  associations  and  seaside 
resorts,"  and  he  must  sustain  that  reading  in  order  to  support 
this  law.  We  think  the  title  neither  in  grammatical  con- 
struction nor  in  import  will  bear  that  rendering.  The  act  is 
entitled  "An  act  to  provide  for  the  licensing  of  boats,  &c., 
ami  for  the  better  government  of  the  same."  The  interme<liate 
phrase  merely  designates  the  authority  by  which  licenses  shall 
be  granted — "  incorporated  camp-meeting  associations  or  sea- 
side resorts."  If  the  government  of  these  associations  and 
places  in  every  department  of  police  powers  was  the  object  of 
the  act,  why  was  the  licensing  of  boats,  hacks  and  other 
vehicles — a  limited  part  of  the  police  powers  appropriate  to 
such  a  government — so  prominently  named  in  the  act  ?  There 
is  much  force  in  the  argument  of  the  counsel  of  the  plaintiff 
in  certiorari,  that  if  the  title  had  read  that  the  licensing  was 
to  be  by  the  commissioners,  the  title  would  not   indicate  a 
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legislative  purpose  to  provide  for  the  government  of  that 
body;  and  the  illustration  is  not  inapt,  for  in  the  original  act 
of  1878,  and  the  amendatory  act  of  March  8th,  1881,  the 
power  to  pass  ordinances  for  licensing  and  regulating  cartmen, 
porters,  hacks,  &c.,  is  granted  to  the  board  of  trustees,  direc- 
tors, commissioners,  or  other  corporate  authorities  of  any  in- 
corporated camp-meeting  association  or  seaside  resort.  Paraph. 
L.  1878,  p.  133;  Pamph.  L.  1881,  p.  83.  The  title  on  its 
face  plainly  indicates  a  purpose  to  legislate  on  the  subject  of 
the  vehicles  enumerated,  and  no  member  of  the  legislature, 
inspecting  the  title  of  this  act,  or  with  the  original  act  before 
him,  would  be  informed  that  under  that  title  it  was  proposed 
to  legislate  on  any  other  subject  than  that  which  was  specially 
designated  in  it.  Nor  would  the  public  be  notified  by  the 
publication  of  the  act  by  its  title  that  the  legislature  proposed 
to  consider  any  other  subject  than  that  specially  named. 

We  think  that  under  the  restrictive  title  adopted  by  the 
legislature  for  this  act,  it  was  not  competent  for  that  body  to 
legislate  f6r  licensing,  regulatii)g  and  prohibiting  the  manu- 
facture and  sale  of  intoxicating  liquors,  and  thsrt  those  provi- 
sions of  the  act,  however  salutary  they  may  be,  must  fail, 
because  of  the  non-compliance  with  the  constitutional  re- 
<juirement. 

The  judgment  should  be  reversed. 


€AMDEN  AND  ATLANTIC  LAND  COMPANY  v.  EDWIN 
LIPPINCOTT. 

..  The  increase  of  land  adjacent  to  the  seashore,  derived  from  alluvial 
deposits,  happening  so  gradually  that  the  increase  could  not  be  ob- 
served while  actually  going  on,  although  a  visible  increase  took  place 
from  year  to  year,  belongs  to  the  owner  of  lands  bounded  upon  the  sea. 

!.  In  grants  of  lands  lying  along  the  seashore,  the  parties  act  with  knowl- 
edge of  the  \.  riety  of  changes  to  which  all  parts  of  the  shore  are  sub- 
ject.    The  grantee,  by  such  a  boundary,  takes  a  freehold  that  shifts 
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with  the  changes  that  take  place,  and  is  obligetl  to  accept  the  situation 
of  his  boundary  by  the  gradual  changes  to  which  the  sliore  is  subject. 
He  is  subject  to  loss  by  the  same  means  that  may  add  to  his  terri- 
tory; and  as  he  is  without  remedy  for  bis  loss,  so  is  he  entitled  to  the 
gain  which  may  arise  from  alluvial  formations,  and  he  will,  in  such 
case,  hold  by  the  same  boundary,  including  the  accumulated  soil. 

3.  A  grant  of  lands  with  a  boundary  "  along  storm-tide  mark  of  the 
Atlantic  ocean,"  will  leave  in  the  grantee  that  space  of  the  beach 
which  lies  between  the  ordinary  high  water  and  the  fost  land,  and  is 
washed  over  by  unusual  tides  so  frequently  as  to  be  waste  and  un- 
profitable for  use;  but  the  title  of  the  grantee  will  advance  or  reoede 
as  the  line  of  storm-tide  chan^'es  from  lime  to  time. 

4.  The  Camden  and  Atlantii-  Land  Company,  being  the  owner  of  a  tract 
of  land  bounded  on  the  Atlantic  ocean,  in  1S56  made  conveyance  to 
M.  of  a  lot  by  boundaries  extending  "  to  storm-tide  mark  of  the 
Atlantic  ocean,"  and  "  thence  along  said  storm-tide  mark."  After 
1856,  a  large  accretion  of  land  occurred  in  front  of  the  said  lot  by  allu- 
vial deposits,  and  the  line  of  ordinary  high-water  mark  and  also  the 
line  of  storm-tides  were  by  the  accretion  carrie<l  out  a  t-onsiderable  dis- 
tance further  than  they  were  when  the  deed  was  made.  JI<rld,  that 
the  title  of  M.  ami  those  who  succeede*!  to  his  e>tate  was  not  restricted 
to  the  storm-tide  line  as  it  was  in  l!So6,  but  that  it  exiende«l  to  the 
line  of  storm-tides  as  that  line  was  carried  out  by  the  alluvial  in- 
crease. 

5.  If  the  words  of  a  grant  be  aiubiguou.s,  the  court  will  call  in  aid  the 
acts  done  under  il  as  a  clue  to  the  intention  of  the  parties. 


On  rule  to  show  cause,  and  application  for  judgment  on  a 
special  verdict 

The  Camden  and  Atlantic  Land  Company  was  incorporaled 
in  1853  as  a  land  ct)mpany,  for  the  purpose  of  "  erecting  a 
town  and  watering-place  on  Absecum  beach,  on  the  Atlantic 
ocean."  Pamph.  L.,  1853,  p.  387.  In  September,  1853,  the 
company  became  the  owner  of  fifty-nine  and  ten- hundredths 
acres  on  Absecum  beach,  which  wa.<  conveye*!  to  it  by  Isaac  S. 
Waterman. 

In  1852,  J.  L.  Rowan  made  a  map  of  the  lands  in  that 
locality  belonging  to  several  owners,  and  delineated  upon  it 
streets  proposed  to  be  laid  out,  dividing  the  lands  into  blocks. 
Tlie  Waterman  tract  of  fifty-nine  and  ten-hundredths  acres 
was  part  of  the  lands  included  upon  this  map. 
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In  1853,  the  Rowan  map  was,  by  an  agreement  endorsed 
on  it  and  signed  by  the  owners  of  lands  respectively — among 
whom  was  the  land  company — adopted  as  a  dedication  map. 

In  1854,  Daniel  Morris  prepared  for  the  company  a  map 
of  its  tract  of  fifty-nine  and  ten-hundredths  acres.  This  map 
was  made  from  Rowan's  map,  and  on  it  the  blocks  delineated 
on  the  Rowan  map  were  divided  into  lots,  which  were  num- 
bered. The  Morris  map  was  not  produced  in  evidence.  It 
was  made  for  the  purpose  of  sales  of  lots,  and  was  lithographed, 
and  the  lithographed  copies  were  used  for  that  purpose. 

On  the  Rowan  map  Pacific  avenue  is  laid  down  mainly 
parallel  with  and  away  from  the  ocean.  North  Carolina  and 
Pennsylvania  avenues  cross  Pacific  avenue  at  right  angles, 
and  are  delineated  as  extending  to  the  waters  of  the  ocean. 
Between  Pacific  avenue  and  the  water  there  is  delineated  on 
this  map  an  irregular  indented  line,  extending  th«  entire 
length  of  the  shore  front,  and  marked  "  Line  of  the  Outside 
Sand  Hills."  The  space  between  this  line  and  the  water  is 
marked  "  Strand."  This  line  varies  in  its  distance  from 
Pacific  avenue.  By  the  scale  of  the  map  it  appears  to  be 
three  hundred  and  thirteen  (313)  feet  from  the  easterly  side 
of  Pacific  avenue  at  North  Carolina  avenue,  and  three  hun- 
dred and  seventeen  (317)  feet  at  Pennsylvania  avenue. 

No  line  of  high-water  mark  appears  either  on  the  Rowan  or 
on  the  Morris  map.  Nor  is  the  line  marked  on  the  Rowan 
map  as  *'  Line  of  the  Outside  Sand  Hills  "  delineated  on  the 
Morris  map,  or  on  the  lithographed  copies  of  it. 

The  company,  on  the  8th  of  February,  1856,  conveyed  to 
Thomas  Miles  a  lot  fronting  on  Pacific  avenue.  The  deed 
recites  that  the  company  is  seized  and  possessed  in  fee  of  cer- 
tain land  and  premises  situate  on  Absecum  beach,  and  grants 
and  conveys  the  following  described  tract,  lot  or  piece  of  land 
situate  on  said  beach,  bounded  and  described  as  follows: 

"  Beginning  at  a  point  in  the  southeast  corner  of  Pacific 
and  North  Carolina  avenues,  running  thence  along  the  east 
side  of  North  Carolina  avenue,  on  a  course  of  south,  twenty- 
three^degrees  east,  for  a  distance  of  three  hundred  and  twenty 
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feet  be  the  same  more  or  less,  to  storm-tide  mark  of  the 
Atlantic  ocean  ;  thence  along  said  storm-tide  mark,  on  a  course 
of  northeast,  for  a  distance  of  one  liiindred  and  fifty  feet,  be 
the  same  more  or  less,  to  the  west  side  of  a  twenty-feet  wide 
street ;  thence  along  the  west  side  of  said  street,  on  a  course  of 
north,  twenty-three  degrees  west,  for  a  distance  of  three  hun- 
dred and  twenty  feet,  Ix?  the  same  more  or  less,  to  the  i>oint  of 
intersection  of  said  street  with  the  south  side  of  Pacific  avenue ; 
thence  along  the  south  side  of  Pacific  avenue,  on  a  course  of 
south,  sixty-seven  degrees  west,  for  a  distance  of  one  hun- 
dred and  fifty  feet,  to  the  place  of  beginning,  containing  the 
lots  marked  and  nurabere<l  on  said  company's  map  or  plan  of 
lots  in  said  city,  as  lots  one  hundred  and  sixty-three,  one 
hundral  and  .sixty-four,  one  hundrctl  and  sixty-five,  one  hun- 
dred and  sixty-six,  and  a  .^^pace  not  numlx.'red  on  said  map, 
lying  between  the  east  side  of  North  Carolina  avenue  and  the 
west  side  of  said  twenty-feet  wide  street,  and  the  south  line  or 
lioundary  of  lot  one  hnndrcd  and  sixty  six  and  storm-tide 
mark  of  the  Atlantic  ocean,  the  said  map  having  been  recorded 
in  the  clerk's  office  of  the  .said  county  of  Atlantic." 

With  the  above  dtt'l  the  following  agreement  was  signed 
and  delivered : 

"  This  agreement,  made  and  entered  into  this  eighth  day  of 
February,  a.  d.  1856,  between  the  Camden  and  Atlantic 
Land  Company  of  the  one  part,  and  Thc^mas  Miles,  of  the 
city  of  Philadelphia  and  State  of  Penn.sylvania,  merchant,  of 
the  other  part :  M  htreas,  the  said  company  has  granted  and 
conveyed  to  the  said  Miles  a  tract  of  land  lying  between  the 
south  side  of  Pacific  avenue  and  storm-tide  mark  of  the  Atlantic 
ocean,  and  east  side  of  North  Carolina  avenue,  and  the  west 
side  of  a  twenty-feet  wide  street,  as  by  reference  to  the  deed 
bearing  even  date  herewith  will  more  fully  appear,  for  the 
consideration  therein  named : 

"Now,  this  agreement  witnesseth  that  in  consideration. of 
the  said  purchase,  the  said  company  hereby  agrees  to  j>ermit 
the  said  Miles  to  fill  up  the»front  of  the  block  lying  between 
North  Carolina  and  Penn.sylvania  avenues,  and  outside  of  the 
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line  of  sand  hills  or  storm-tide  mark,  as  aforesaid,  with  brush, 
sand  or  other  proper  materials,  so  as  to  make  the  corner  of 
saiil  North  Carolina  avenue  even  and  opposite  to  the  corner 
of  said  Pennsylvania  avenue,  so  that  the  line  between  the 
corner  of  said  avenues  may  be  straight,  or  nearly  so,  instead 
of  running  diagonally,  as  the  line  of  said  sand  hills  or  storm- 
tide  now  runs ;  and  the  said  Miles  hereby  agrees  to  fill  up  the 
space  as  aforesaid,  in  the  manner  aforesaid,  at  his  own  proper 
cost  and  charges,  and  nothing  in  this  agreement  shall  be  so 
construed  as  to  make  the  said  company  liable  for  expenses  in 
filling  up  said  space  as  aforesaid. 

"  In  witness  whereof,  the  president  of  said  company,  and 
the  said  Thomas  Miles  have  hereunto  set  their  hands  the  day 
and  year  first  aforesaid." 

This  agreement  was  not  under  seal,  but  was  signed  by  Miles 
and  by  the  president  of  the  company. 

Between  1856,  when  the  Miles  deed  was  made,  and  1880, 
when  this  suit  was  begun,  a  large  accretion  of  land  occurred  in 
front  of  this  lot  by  alluvial  deposits;  and  in  1880  the  line  of 
ordinary  high-water  mark  was  more  than  twelve  hundred 
(1200)  feet  further  out  than  the  sand  hills  delineated  on 
Rowan's  map. 

This  suit  was  brought  by  the  company  to  recover  a  lot  of 
land,  seven  hundred  feet  by  one  hundred  and  fifty  feet,  lying 
five  hundred  and  twenty-two  feet  eastward  of  Pacific  avenue, 
being  part  of  the  land  in  front  of  the  Miles  lot,  derived  from 
alluvial  deposits.  The  premises  in  dispute  are  about  two 
hundred  feet  eastwardly  of  the  sand  hills  delineated  on  the 
Rowan  map,  and  extend  to  within  about  three  hundred  feet 
of  the  present  line  of  the  water. 

Lippincott,  the  defendant,  claims  title  to  the  premises  under 
the  company's  deed  to  Miles  of  February  8th,  1856. 

The  case  was  tried  at  the  Atlantic  Circuit,  at  the  term  of 
December,  1882,  and  a  special  verdict  was  taken  in  the  form 
of  findings  by  the  jury  of  certain  propositions  submitted  by 

the  court. 

The  plaintiff  obtained  a  rule  to  show  cause  why  the  verdict 
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should   not  be  set  aside.     The  defendant  applied  for  judg- 
ment on  the  verdict.     These  motions  were  argued  together. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syokel  and  Knapp. 

For  the  plaintiff,  Cortlandt  Parker  and  Barker  Gummere. 

For  the  defendant,  Peter  L.  Voorhees  and  Frederick  Vooi'- 
hees. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  increase  of  land  at  the  place  in  question  is 
lanil  acquired  by  alluvion,  in  its  legal  sense.  Mr.  Morris, 
who  went  to  Atlantic  City  in  June,  1853,  says  these  increases 
were  made  by  storm-tides,  and  were  sometimes  greater  than 
at  other  times;  that  the  increase  was  fluctuating  and  gradual 
— the  land  sometimes  made  out  and  sometimes  made  in — that 
the  increase  at  some  places  was  two  or  three  feet,  at  others  a 
little  more,  and  at  others  one  hundred  or  one  hundred  and 
fifty  feet ;  and  that  these  changes  were  so  gradual  as  not  to  be 
perceptible  from  day  to  day.  He  also  says  that  these  accre- 
tions began  between  1853  and  1855,  and  continued  up  to 
within  a  few  years.  The  jury  finds,  I  think  on  the  weight  of 
the  evidence,  that  the  accretion  in  question  in  this  suit  formed 
between  1856  and  1880.  The  agreement  between  the  land 
company  and  Miles  of  February  8th,  1856,  is  the  most  con- 
clusive evidence  that  in  1856,  when  the  Miles  deed  was  made, 
the  fast  land  had  not  been  extended,  either  by  alluvion  or 
artificial  means,  beyond  the  line  of  the  sand  hills. 

The  increase  of  land  adjacent  to  the  seashore,  derived  from 
alluvial  deposits,  happening  so  gradually  that  the  increase 
could  not  be  obsen'ed  while  actually  going  on,  although  a 
visible  increase  took  place  from  year  to  year,  belongs  to  the 
owner  of  the  land  bounded  upon  the  sea.  Pex  v.  Lord 
Yarborough,  3  B.  &  C.  91 ;  S.  C.  in  U.  of  L.,  5  Bing.  163; 
County  of  St.  Clair  v.  Loviiigston,  23  Wall.  46. 
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In  the  conveyance  from  Waterman  to  the  land  company, 
the  premises  are  described  as  bounded  upon  low-water  mark 
of.  the  Atlantic  ocean.  The  title  of  the  company,  by  force 
of  this  description,  extended  to  ordinary  high-water  mark. 
Arnold  v.  Mundy,  1  Balst.  1  ;  Gough  v.  Bell,  2  Zab.  441 ;  3 
Id.  624;  Attorney- General  v.  Chambers,  4  De  G.,  M.  &  G, 
206.  As  between  the  state  and  the  riparian  owner,  the  allu- 
vial increment  would  have  belonged  to  the  land  company. 
The  merits  of  this  case,  as  now  presented,  depend,  therefore, 
upon  the  construction  and  legal  effect  of  the  deed  made  by  the 
company  to  Miles  February  8th,  1856. 

The  Miles  deed  calls  for  a  boundary  to  and  along  "the 
storm-tide  mark  of  the  Atlantic  ocean."  The  proof  is  that  at 
the  time  this  deed  was  made  there  was  a  row  of  sand  hills, 
which  formed  a  barrier  against  the  overflow  of  the  sea  in 
times  of  storms,  and  that  the  storm-tides  readied  up  against 
these  hills.  The  jury,  by  its  verdict,  has  found  that  in  1856 
the  line  of  ordinary  high  tide  also  reached  to  this  row  of  sand 
hills.  If  the  finding  of  the  jury  in  this  respect  is  sustained 
by  the  evidence,  the  owner  of  the  Miles  title  will  be  entitleil 
to  the  alluvial  increase,  even  though  the  line  of  sand  hills  had 
been  called  for  as  a  monument  in  the  description  of  the  lands 
conveyed,  and  was  regarded  as  a  fixed  boundary ;  for  in  that 
event,  the  company,  in  fact,  parted  with  all  the  land  it  owned, 
down  to  the  line  of  the  public  right,  and  retained  no  land  to 
which  the  alluvial  increase  could  attach.  Storer  v.  Freeman,. 
6  Mass.  435-441 ;  Saulet  v.  Shepherd,  4  Wall.  502. 

The  beach  at  Atlantic  City  in  1856  was  a  sloping  beach^ 
Mr.  Osborne,  from  the  Rowan  map,  calculated  the  slope  to  be 
two  degrees  and  thirty-four  minutes,  and  that,  on  a  perpen- 
dicular rise  of  water  of  four  feet,  the  water-line  would  be  car- 
ried up  on  the  beach  from  eighty-three  to  eighty-five  feet, 
indicating  a  change  in  the  position  of  the  line  of  water  on  the 
beach  of  one  foot  and  nine  inches  for  each  inch  of  rise  in  the 
waters  of  tiie  ocean.  The  tides  at  Atlantic  City  rise  from 
four  to  five  feet.  The  sand  hills,  which  were  the  barriers 
against  the  influx   of  the  sea,  were  a  series  of  small  hills, 
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irregular  in  form  and  in  line,  with  breaks  occurring  at  inter- 
vals, through  which  the  storm-tides  would  run  inland,  and 
were  liable  to  be  cut  away  and  crumbled  by  extremely  high 
water  and  to  be  replaced  by  the  sand  brought  in  by  favorable 
winds.  These  sand  hills  have  long  since  disappeared.  Their 
removal  began  in  1857.  The  fast  land  of  1856  has  been  ex- 
tended more  than  twelve  hundred  feet  by  alluvial  deposits; 
the  avenues  have  been  extended  over  this  acquired  land  to  the 
new  line  of  the  water;  a  large  summer  hotel  has  been  built 
upon  it,  and  it  has  been  otherwise  improved.  Considering 
the  constant  changes  that  occur  on  the  seashore  by  deposits  of 
sand,  brought  on  by  one  tide  and  removed  or  shifted  by  suc- 
ceeding tides,  and  the  variation  in  the  height  of  tides,  due  to 
temporary  causes,  the  disappearance  of  the  sand  hills  and  the 
altered  condition  of  the  beach,  it  is  not  surprising  that  in 
1882  the  evidence  should  be  conflicting  touching  the  line  of 
ordinary  high  water  relatively  to  the  line  of  sand  hills  in 
1856 — twenty-six  years  before  the  trial. 

In  the  view  we  take  of  this  case,  it  will  not  be  necessary  to 
•examine  critically  the  evidence  on  this  subject.  The  line  of 
sand  hills  is  not  called  for  as  a  boundary  or  a  monument  in 
the  Miles  deed.  It  will  also  be  observed  that  the  Rowan 
map,  which  is  the  only  map  on  which  the  line  of  sand  hills  is 
delineated,  is  not,  by  reference,  made  part  of  the  Miles  deed. 
On  that  map  the  lands  are  not  divided  into  lots,  and  the 
Rowan  map  was  not  recorded  or  filed  or  deposited  in  the 
clerk's  othce  when  the  Miles  deed  was  made.  It  was  first 
placed  in  the  clerk's  office  for  record  on  the  24th  of  October, 
1882.  It  appears  also  that  lithographed  copies  of  the  Morris 
map  were  in  the  clerk's  office  as  early  as  1860.  Mr.  Izard, 
who  was  clerk  from  1860  to  1865,  says  that  he  found  them 
there  when  he  went  into  office.  Mr.  Rape,  who  was  clerk 
from  1870  to  1875,  says  they  were  pasSipd  over  to  him  by  Mr. 
Risley,  his  predecessor,  and  that  he  left  them  in  the  office  at 
the  expiration  of  his  term.  The  only  map  in  existence  in 
1856,  when  the  Miles  deed  was  made,  on  which  the  com- 
pany's lauds  were  divided  into  lots,  was  the  Morris  map  and 
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the  lithographed  copies  of  it.  These  maps  were  made  by  the 
directions  of  the  company  for  the  purpose  of  selling  lots,  and 
were  used  for  that  purpose.  The  numbers  of  the  lots  con- 
veyed to  Miles,  mentioned  in  his  deed,  correspond  with  the 
numbers  marked  on  these  maps;  and  it  is  clear  from  the 
evidence  that  the  lithographed  copies  of  the  Morris  map  were 
intended  by  the  reference  in  the  Miles  deed  to  a  map  recorded  ^ 
in  the  clerk's  office.  On  these  maps  the  line  of  sand  hills  is 
not  delineated.  At  all  events,  no  map  is  produced  or  shown 
in  evidence  to  have  been  on  file  or  of  record  in  the  clerk's 
office  in  1856  irhich  exhibited  on  it  the  line  of  sand  hills. 
That  line  is  not  in  any  way  made  part  of  the  description  of 
the  premises  conveyed,  and  therefore  cannot  aifect  or  control 
the  legal  construction  of  the  deed.  Hobohen  Land  Imp.  Co. 
V.  Kerrigen,  2  Vroom  13-17;  Negbauer  v.  Smith,  15  Id.  672. 
The  boundary  to  the  seaward  called  for  in  the  Miles  deed 
is  "the  storm-tide  mark  of  the  Atlantic  ocean."  Such  a 
description  i^ deeds  is  unusual,  though  the  expression  "storm- 
tides"  seems  to  be  pretty  well  understood  alongshore.  Mr. 
Osborne,  a  witness  calle<i  by  the  plaintiff,  and  much  relied  on, 
says  that  the  storm-tide  line  would  be  where  the  ordinary 
storm  drives  the  ordinary  tide,  and  that  those  extraordinary 
storms  in  which  the  tide  runs  over  everything  would  not  be 
considered  as  establishing  the  storm  tide  mark ;  that  for  a 
considerable  period  after  the  storm-tide  occurs  there  are  evi- 
dent marks  of  the  height  to  which  it  has  run — the  small  mate- 
rials the  tide  carries  with  it  are  deposited  there,  and  there  is 
an  abrasion  of  the  sand  there;  that  the  line  which  is  marked 
by  the  drift  and  by  the  abrasion  of  the  sand  might  very  well 
be  taken  as  the  line,  and  that  it  is  plain  to  see  where  the  ex- 
treme storm -tide  has  reached  for  a  month  afterwards  at  least. 
This  witness  also  says  that  the  height  of  the  tide  varies  with 
the  force  and  direction  of  the  wind— that  it  would  be  less 
with  an  ofiP-shore  than  with  an  ordinary  on-shore  wind.  In 
answer  to  the  question  whether  of  two  storms  in  the  same 
year,  the  one  more  severe  than  the  other,  he  would  say  that 
the  storm-tide  mark  was  fixed  by  the  one  or  the  other,  he 
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savs  that  if  he  were  taking  that  before  a  jury  or  any  one  else, 
he  would  say  what  the  height  of  each  was  and  leave  them  to 
judge  what  was  tiie  height  of  the  storm-tide.  Albert  Conover, 
another  of  the  plaintitJ''s  witnesses,  says  that  in  time  of  a 
storm  the  second  tide  would  be  the  higliest,  except  when  there 
is  a  wind  blowing  against  it;  that  each  different  tide  would 
.coaie  to  a  different  height ;  that  sometimes  two  or  three  would 
come  alike ;  that  these  storm-tides  would  leave  a  mark  with 
the  "sea  trash  or  something  that  drifts"  on  the  shore,  and 
mark  how  high  the  tide  is  along  the  upland  shore;  that  there 
is  no  fixed  line  along  which  these  different  tides  will  deposit 
their  debris,  but  it  varies  according  to  the  slant  of  the  shore 
and  the  height  of  the  water.  Mark  Adams,  a  witness  also 
called  by  the  plaintiff,  says  that  these  storm-tides  leave  a  mark 
upon  the  shore ;  that  there  is  a  drift  of  some  kind,  and  the 
waves  and  action  of  the  wind  will  drive  it  up  on  shore  and 
leave  it  there ;  that  when  the  water  recedes  the  mark  would 
be  visible  along  the  shore ;  that  how  long  such  a-park  would 
last  would  be  owing  to  how  much  exposed  it  was;  probably  it 
would  cover  up  in  a  day  or  two;  probably  it  would  be  ob- 
literated; portions  might  be  seen  for  months ;  it  would  last 
until  it  was  covered  up.  He  also  says  that  each  one  of  these 
tides  fixes  a  line  for  itself,  and  each  one  in  a  different  place. 
Mr.  Leeds,  another  of  the  plaintiff's  witnesses,  testifies  that 
storm-tides  vary  very  much  ;  that  he  has  seen  some  that  would 
be  considered  storm-tides  that  did  not  come  up  to  the  hills  at 
all ;  that  every  one  has  its  own  mark.  And  being  interro- 
gated with  respect  to  the  mark  left  by  storm-tides,  he  says 
that  the  point  where  the  tide  runs  up  to  shows  where  the 
point  is;  it  will  stay  there  till  the  wind  blows  over  it,  or 
until  another  storm-tide  comes  and  makes  another  mark.  Mr. 
Richards,  the  president  of  the  company,  speaking  of  the  mark 
on  the  storm-tide  bank,  said  that  the  water  would  back  up 
and  leave  a  mark,  and  shells  would  be  thrown  on  the  bank 
by  the  force  of  the  waves;  that  he  has  frequently  seen  these 
shells  embediled  in  the  bank  above  the  level  of  the  sand  at 
the  foot  of  the  hill ;  that  the  storm-tide  line  changed  with  tha 
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violence  of  the  storm,  advanced  or  receded  as  the  water  was 
impelled  further  up  or  lower  on  the  beach,  and  that  it  was  a 
mark  that  changed  with  each  recurring  storn^^  and  was  fixed, 
more  or  less,  by  the  violent  character  of  the  storm.  All  the 
witnesses  speak  in  the  same  manner  of  the  variableness  of  the 
storm-tides  in  height  and  the  evanescent  character  of  the  mark 
each  one  would  leave. 

A  more  uncertain  and  vacillating  boundary  than  that 
adopted  for  the  seaward  line  in  the  Miles  deed  could  not  be 
devised.  It  cannot  be  taken  as  an  absolute — a  fixed — boun- 
dary. It  must  be  treated  as  relative,  and  as  having  relation 
to  the  condition  of  things  as  they  are  from  time  to  time. 

Scratton  v.  Brown,  4:  B.  &  C.  485,  is  the  leading  case  on 
this  subject.  The  plaintiff  sued  the  defendant  in  trespass  for 
taking  stones  from  the  seashore  adjoining  the  plaintiif's  manor. 
The  plaintiff  was  the  owner  of  the  shore  between  high  and 
low-water  mark.  The  defendant  justified  under  one  Taylor, 
in  whom  was  vested  an  interest  in  the  shore  conveyed  by  the 
plaintiflP  by  a  deed  of  lease  and  release,  dated  September, 
1773.  The  deed  described  the  premises  granted  as  extending 
from  the  south  at  low-water  mark,  to  the  north  at  high-water 
mark.  It  appeared  at  the  trial  that  since  the  date  of  the 
deed  the  sea  had  gradually  encroached  upon  the  land  twelve 
or  fifteen  feet  or  more,  and  consequently  the  high  and  low- 
water  mark  had  advanced  in  the  same  degree  inland  since  that 
time.  The  defendant  contended  that  the  deed  of  1773  con- 
veyed to  the  grantees  the  soil  of  the  shore  between  high  and 
low- water  marks,  wherever  those  marks  might  be.  The 
plaintiff  insisted  that  the  deed  conveyed  only  that  part  of  the 
shore  which,  in  the  year  1773,  lay  between  high  and  low- 
water  mark,  and  consequently  that  he  was  entitled  to  recover 
for  any  stones  taken  by  the  defendant  higher  up  on  the  shore 
than  the  high-water  mark  reached  at  that  time.  The  court 
sustained  the  defendant's  contention,  and  held  that  by  the 
deed  the  right  of  soil  in  that  portion  of  land  which  from 
time  to  time  lay  between  high  and  low-water  mark  passed  to 
the  grantee,  and  that  as^the  high  and  low-water  mark  shifted, 
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the  property  couveyed  by  the  deed  also  shifted.  The  same 
^rule  of  construction  was  adopted  by  Alderson,  B.,  In  re 
Hull  and  Selby  Railroad  Co.,  5  Mees.  c{-  IT.  327.  He 
said  :  "  Suppose  the  crown,  being  the  owner  of  the  fore- 
shore— that  is,  the  space  between  high  and  h)w-water  mark — 
grants  the  adjoining  soil  to  an  individual,  *  *  *  in  that 
case,  the  right  of  the  grantee  of  the  crown  would  go  forward 
with  the  change.  On  the  other  hand,  if  the  sea  gradually 
covered  the  land  so  granted,  the  crown  would  be  the  gainer 
of  the  land."  In  Dunlop  v.  SleUon,  4  Mason  349,  one  Budge 
became  entitled  to  lands  lying  on  the  Penobscot  river,  together 
with  the  flats  in  front  of  the  land  to  low-water  mark.  He 
conveyed  thereout  to  one  McGrathry  a  lot  bounded  and  de- 
scribed as  beginning  at  "  a  stake  on  the  west  bank  of  the 
Penobscot  j  *  *  *  thence  to  a  stake  and  stones  on  the 
bank  of  the  same  river;  *  *  *  thence  running  on  the 
western  bank  of  said  river  to  high- water  mark.'*  In  a  con- 
troversy between  the  representatives  of  Budge  and  the 
grantees  of  McGrathry,  the  court  construed  the  grant  to  the 
latter  as  being  only  to  the  front  line  of  the  bank,  excluding 
the  flats.  It  was  suggested  that  since  the  period  of  the  grant 
to  McGrathry  there  had  been  an  encroachment  by  the  gradual 
wear  of  the  river,  and  Mr.  Justice  Story,  citing  Scratton  v. 
Brown,  held  that  if  that  be  so,  the  grantees  of  McGrathry 
must  be  confined  to  the  bank  as  it  actually  existed,  and  that 
they  had  no  legal  or  equitable  title  to  such  portion  of  the  flats 
as  stood  in  the  place  of  so  much  of  the  bank  as  had  been 
washed  away.  The  Supreme  Court  of  Massachusetts  applied 
the  same  principle  of  construction  to  a  grant  of  flats  where 
the  river  had  receded  from  the  shore,  and  by  that  means  the 
flats  had  been  considerably  increased  in  extent  after  the  grant 
had  been  made.  Adams  v.  Frothingham,  3  JIass.  352.  The 
same  court  also  held  that  the  grantees  of  the  privilege  of 
taking  seaweed  from  the  beach  below  certain  land  conveyed, 
were  not  affected  by  the  gradual  shifting  of  the  boundaries  of 
the  beach  by  the  action  of  the  sea,  but  were  entitled  to  take 
seaweed  from  the  beach  wherever  the  beach  might  be  below 
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the  land  conveyed,  a-nd  that  it  mattered  not  whether  the  sea 
had  gained  upon  the  laud  or  had  receded.  Phillips  v.  Rhodes, 
7  Mete.  322. 

The  principle  on  which  these  cases  were  decided  is  that  in 
grants  of  lands  lying  along  the  seashore,  the  parties  act  with 
a  knowledge  of  the  variety  of  changes  to  which  all  parts  of 
the  shore  are  subject.  The  grantee  takes  no  fixed  freehold 
but  one  that  sliifts  with  the  changes  that  gradually  take 
place.  The  proprietor  of  lands  having  such  a  boundary  is 
obliged  to  accept  the  alteration  of  his  boundary  by  the  gradual 
changes  to  which  the  shore  is  subject.  He  is  subject  to  loss 
by  the  same  means  that  may  add  to  his  territory ;  and  as  he 
is  without  remedy  for  his  loss,  so  he  is  entitled  to  the  gain 
which  may  arise  from  alluvial  formations,  and  he  will,  in 
such  case,  hold  by  the  same  boundary,  including  the  accumu- 
lated soil.  7yler  on  Bound.  40;  Fhear  on  Wcders  12-43;  3 
Kent  435 ;  New  Orleans  v.  United  States,  10  Pet.  662-717. 
He  takes  his  title,  as  was  said  by  Mr.  Justice  Story,  in  Dun- 
lop  V.  Stetson,  subject  to  those  common  incidents  which  may 
increase  or  diminish  the  extent  of  his  boundaries. 

This  principle  applies  as  well  to  a  boundary  by  the  storm- 
tide  mark  as  to  a  boundary  by  the  high- water  mark  or  by  the 
low-water  mark.  Such  a  boundary  will  leave  in  the  grantor 
that  space  of  the  beach  which  lies  between  the  ordinary  high- 
water  mark  and  the  fast  laud,  and  is  subject  to  be  washed 
over  by  unusual  tides  so  frequently  as  to  be  waste  and  un- 
profitable for  use  ;  but  the  title  of  the  grantee  will  advance  or 
recede  as  the  line  of  storm-tide  changes  from  time  to  time. 

This  construction  of  the  Miles  deed  has  been  acted  upon  by 
the  parties.  When  the  Miles  deed  was  made,  the  line  of  sand 
hills  against  which  the  storm-tides  beat  was  three  hundred 
and  thirteen  feet  from  Pacific  avenue,  at  North  Carolina 
aveuue.  By  the  agreement  of  February  8th,  1856,  the  com- 
pany gave  Miles  a  license  to  fill  up  in  front  of  his  land  be- 
tween North  Carolina  and  Pennsylvania  avenues,  "outside  of 
the  line  of  sand  hills  or  storm-tide  mark,  so  that  the  line  be- 
tween the  corners  of  said  avenues  might  be  straight.^     By 
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filling  iu  under  this  license  the  grantee  extended  the  bank  out 
several  feet — Mr.  Odborne  says  thirty-six  feet — along  his 
premises.  The  agreement  contained  no  actual  grant  of  the  laud 
so  to  be  acquired.  It  was  assumed  that  the  license  being  exe- 
cuted, the  grantee  would  hold  the  land  obtained  by  these 
means  under  the  description  in  his  deed.  It  apj)ears  also 
that,  as  the  bank  was  gradually  carried  out  by  alluvial  deposits, 
and  the  acquired  land  became  fit  for  occupation,  it  was  in- 
closed, occupied,  improved  and  conveyed  in  parcels  by  those 
who  assumed  to  hold  under  the  Miles  title.  These  acts  were 
done  from  time  to  time,  openly  and  without  dissent  or  objection 
on  the  part  of  the  company,  until  October,  1877.  If  the 
words  of  a  grant  be  ambiguous,  the  court  will  call  in  aid  the 
acts  done  under  it  as  a  clue  to  the  intention  of  parties.  Tyler 
on  Bound.  124;  Adams  v.  Frothivgham,  3  Mass.  362;  Stone 
v.  Clark,  1  Mete.  378  ;  Lovejoy  v.  Lovett,  124  Mass  270;  Liv- 
ingston V.  Teji  Broeck,  16  Johns.  14-23;  Dunn  v.  English,  3 
Zab.  126;  Jachon  v.  Perrine,  6  Vroom  137  ;  1  Greenl.  on 
Ev.,  §  293. 

The  object  the  company  had  in  view  in  adopting  in  its  con- 
veyances such  a  boundary  for  lands  lying  along  the  sea  is 
apparent.  It  was  a  company  formed  for  the  purpose  of  build- 
ing a  city,  as  a  place  of  summer  resort.  The  use  of  the  strip 
of  waste  land  lying  between  the  fast  shore  and  ordinary  high 
water  for  a  promenade,  or  for  boating  and  bathing,  by  resi- 
dents in  the  city,  and  persons  who  might  resort  there  for 
pleasure  or  health,  would  add  greatly  to  the  success  of  tlw 
enterprise.  Tiie  company  seems  to  have  exercised  some  con- 
trol in  that  respect  over  the  beach.  Mr.  Richards,  the  presi- 
dent of  the  company,  says  that  it  was  a  universal  assurance 
given  verbally  to  purchasers  of  lots,  that  they  should  have 
the  privilege  of  putting  bath-houses  on  the  beach  for  bathing 
purposes. 

We  think  that,  under  the  description  in  the  Miles  deed,  the 
seaward  boundary  was  on  the  line  of  the  storm-tide,  as  that 
line  was  advanced  towards  the  ocean  by  alluvial  deposits. 
The  proof  is  that,  at  the  time  this  suit  was  brought,  the  line 
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of  the  storm -tides  was  considerably  seaward  of  the  lands  in 
controversy,  and  consequently  the  defendant  has  the  legal  title 
to  the  premises  in  dispute.  But  we  cannot  order  judgqient  in 
his  favor  on  this  special  verdict.  The  jury  has  found,  in  the 
face  of  the  evidence,  that  the  agreement  of  February  8th, 
1856,  was  not  executed  by  Miles.  The  verdict,  therefore, 
must  be  set  aside,  and  a  new  trial  be  ordered.  The  costs  of 
this  trial  should  abide  the  event  of  the  suit. 


CHARLES  EDWARDS  v.  STATE. 

1.  The  supplement  to  the  act  entitled  "  An  act  to  facilitate  judicial  pro- 
ceedings in  the  county  of  Essex,"  {Pamph.  L.  1867,  p.  463,)  which 
provides  that  any  person  charged  on  oath  before  any  justice  of  the 
peace  or  police  justice  with  any  offence  triable  bylaw  before  the  Court 
of  General  Sessions  of  the  Peace,  may,  by  his  written  consent,  waive 
indictment  and  trial  by  jury,  and  request  to  be  tried  before  the  Quarter 
Sessions,  on  an  accusation  in  writing,  alleging  the  time,  place  and 
nature  of  the  offence,  and  empowers  the  said  court  to  proceed  to  trial, 
and  judgment  and  sentence  thereon,  in  conformity  with  the  law,  is 
constitutional. 

2.  The  provisions  of  the  constitution,  that  "no  person  shall  be  held  to 
answer  for  a  criminal  offence,  unless  on  tiie  presentment  or  indictment 
of  a  grand  jury,"  and  that  "in  all  crii^iinal  prosecutions,  the  accused 
shall  have  a  right  to  a  speedy  public  trial  by  an  impartial  jury,"  are 
placed  in  the  constitution  under  the  head  of  "  Rights  and  Privileges," 
and  are  classified  with  the  other  rights  and  privileges  enumerated  in 
the  constitution.  Both  provisions  are  for  the  benefit  of  the  accused, 
and  l)oth  are  subject  to  that  fundamental  rule  of  law  that  a  person  may 
renounce  a  provision  made  for  his  benefit,  and  to  that  maxim,  Quilibet 
potest  renunciare  juri  pro  se  introduclo,  which  applies  as  well  to  consti- 
tutional law  as  to  any  other. 

3.  The  constitutional  rights  of  an  accused  are  not  infringed  where  two 
modes  of  preferring  a  criminal  accusation  and  two  modes  of  trial  are 
provided  by  law— one  by  indiciment  and  trial  by  jury,  the  other  by  a 
written  accusation  and  trial  by  the  court— and  the  option  is  given  to 
the  accused  to  have  the  accusation  submitted  to  a  grand  jury,  with 
trial  by  jury,  in  case  an  indictment  be  found,  or  to  submit  to  a  trial  on 
a  written  accusation,  and  by  the  court  without  a  jury. 

4.  Under  the  statute  referred  to,  if  the  accused  be  not  bound  by  his  written 
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application  for  trial  in  the  manner  provided  by  the  act,  he  is  at  least 
concluded  from  retracting  when  the  proceedings  have  gone  so  far  that 
he  lias  appeared  and  pleaded  to  the  accusation. 

To  warrant  an  order  that  the  accused  be  sent  to  the  reform  school^ 
under  the  statute  (Rev.,  p.  952,)  the  record  must  show  that  the  accused 
was  under  the  age  of  sixteen  years. 


On  writ  of  error  to  the  Essex  Court  of  Quarter  Sessions. 

By  an  act  of  the  legislature  entitled  "A  supplement  to  ai> 
act  entitled  '  An  act  to  facilitate  judigal  proceedings  in  the 
county  of  Essex/"  passed  March  27th,  1867,  it  was  enacted 
that  "  whenever  any  person  shall  be  charged  upon  oath,  before 
any  justice  or  police  justice,  in  the  county  of  Essex,  with  any 
offence  now  triable  by  law  before  the  Court  of  General  Quar- 
ter Sessions  of  the  Peace,  and  such  person  shall,  in  writing 
signed  by  him  or  her,  addressed  to  the  prosecutor  of  the  pleas 
of  said  county,  waive  indictment  and  trial  by  jiny,  and  request 
to  be  tried  immediately,  it  shall  be  the  duty  of  .said  prosecutor, 
unless  he  and  the  presiding  judge  of  the  Common  Pleas  of  said 
county  shall  think  the  public  interest  will  be  benefited  by 
denying  said  request,  to  apply  to  the  presiding  judge  of  the 
Court  of  Common  Pleas  of  said  county,  constituted  by  the 
act  to  which  this  act  is  a  supplement,  for  the  immediate  trial 
of  said  person;  and  said  presiding  judge  shall  thereupon  call 
a  Court  of  Special  Quarter  Sessions,  to  be  composed  of  him- 
self and  at  least  two  other  judges  of  said  court,  to  meet  at  the 
court-house  in  said  county,  which  court  is  hereby  empowered 
and  required  to  try  such  person  with  all  due  speed,  having 
due  regard  to  the  circumstances  of  the  case,  the  public  benefit, 
and  the  possibility  of  obtaining  necessary  witnesses,  and  to 
determine  and  adjudge  the  guilt  or  innocence  of  the  person 
charged.  If  such  person  be  acquitted  by  said  court,  he  shall 
be  forthwith  discharged ;  if  he  shall  plead  guilty,  or  be  con- 
victed, said  court  shall  thereupon  forthwith  render  and  record 
such  judgment  of  imprisonment  or  fine  as  shall  be  authorized 
by  law  in  case  such  person  has  been  duly  indicted  and  con- 
victed ;  and  it  shall  be  the  duty  of  said  prosecutor  (in  person 
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or  by  deputy),  to  attend  upon  said  trial,  prefer  to  said  court 
an  allegation  in  writing,  alleging  the  time,  place  and  nature 
of  the  offence  with  which  such  person  is  charged,  to  which 
such  person  shall  forthwith  plead  ;  and  the  proceedings  for 
bringing  such  person  for  trial  before  said  court,  his  accusation, 
plea,  trial  and  sentence,  subpoenaing  of  witnesses,  and  the 
costs  of  such  proceedings,  shall  be  in  comformity  with  law." 
Paviph.  L.  1867,  p.  463. 

Edwards,  the  plaintiff  in  error,  with  three  other  persons, 
was  charged,  before  a  police  justice  of  the  city  of  Newark, 
with  larceny,  and  receiving  goods  of  the  value  of  $16.  By 
a  writing  addressed  to  the  prosecutor  of  the  pleas,  these 
persons  waived  indictment  and  trial  by  jury,  and  requested 
to  be  tried  immediately,  under  the  provisions  of  the  above 
act.  The  request  was  granted,  and  on  the  12th  of  June, 
1882,  the  prosecutor  presented  to  the  court  an  allegation 
in  writing,  against  the  accused.  The  accused,  on  that  day 
entered  a  plea  of  not  guilty,  and  the  hearing  of  the  accu- 
SiUion  was  set  down  for  the  19th  of  June,  1882.  On  the  day 
last  mentioned,  the  court  met  for  the  trial,  and  Edwards  ap- 
plied, in  writing,  for  leave  to  withdraw  his  application  for 
trial  under  the  statute.  The  court  refused  leave  to  withdraw, 
and  proceeded  to  trial.  The  accused  were  found  guilty,  and 
Edwards  was  sentenced  to  the  reform  school  until  he  should 
reach  the  age  of  twenty-one  years.  From  this  judgment 
Edwards  took  out  this  writ  of  error. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Van  Syckel  and  Knapp. 

J'or  the  plaintiff  in  error,  Samuel  Kallsch, 
Contra,  Oscar  Keen,  Prosecutor  of  the  Pleas. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J.     The  proceedings  in  the  court  below  were  in  all 
respects  in  compliance  with  the  requirements  of  the  statute. 
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The  plaintiff  in  error  contends  that  the  legislature  had  not 
the  capacity,  under  the  constitution  of  this  state,  to  provide 
for  this  manner  of  preferring  a  criminal  charge,  and  this  mode 
of  trial. 

The  course  of  procedure  adopted  in  the  court  below  has  the 
sanction  of  the  law-making  power  of  the  state.  The  cases 
cited  by  the  counsel  of  the  plaintiff  in  error,  in  which  it  was 
held  that  the  accused  could  not,  by  a  consent,  give  the  court  a 
jurisdiction  not  conferred  by  the  legislature,  or  authorize  a 
mode  of  trial  unknown  to  the  law,  are  inapplicable.  In 
counties  in  which  acts  similar  to  this  statute  are  in  force,  two 
modes  of  preferring  a  criminal  accusation  and  two  raotles  of 
trial  are  provided  by  law — the  one  by  indictment  and  trial 
by  jury;  the  other  by  a  written  accusation  and  trial  by  the 
court ;  and  the  option  is  given  to  the  accused  to  have  the  com- 
plaint submittetl  to  a  grand  jury,  with  trial  by  jury  in  case  an 
indictment  be  found,  or  to  submit  to  a  trial  on  a  written  accu- 
sation without  indictment,  and  by  the  court  without  a  jury. 

The  trial  of  criminal  complaints  on  a  written  accusation, 
without  indictment  and  by  the  court,  upon  the  consent  of  the 
accused,  is  not  of  recent  origin  in  this  state.  As  early  as 
1738  an  act  was  passed  which  authorized  any  two  magistrates 
to  try  persons  charged  with  larceny  of  goods  under  the  value 
of  twenty  shillings,  upon  an  accusation  in  writing  made  by 
the  clerk  of  the  Court  of  Quarter  Sessions,  with  a  proviso  that 
if  the  person  so  accused  should  make  his  choice  and  request  to 
the  said  magistrates  to  be  tried  by  the  course  of  the  law  as  it 
was  before-the  act  was  passed,  he  should  be  remanded  to  jail, 
there  to  be  kept  to  that  end.  1  Nevill  235-272.  This  act 
was  repealed  and,  in  substance,  re-enacted  by  the  act  of  1797, 
substituting  §6  instead  of  twenty  shillings  as  the  limit  of  the 
jurisdiction,  and  justices  of  the  peace  for  magistrates.  Pat. 
213,  §  32.  By  the  act  of  February  17th,  1839,  the  act  of 
1797  was  re-enacted,  advancing  the  limit  of  jurisdiction  to 
larceny  of  goods  to  the  value  of  any  sum  under  $20,  and 
making  the  right  of  the  justice  to  proceed  to  trial  dependent 
on  the  consent  thereto  of  the  accused.    Pamph.  L.  1837,/).  117, 
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§§  31,  32.  These  sections,  with  some  uniraportaut  alterations, 
were  re-enacted  in  the  Revision  of  1846,  {R.  S.,  p.  266,)  and  as 
revised  in  1846  were  retained  in  the  Revision  of  1874.  They 
are  now  in  force,  except  in  those  counties  for  which  acts  like  the 
one  in  question  have. been  enacted.     Rev.,  p.  273,  §§  37,  38. 

With  the  policy  or  expediency  of  the  law  we  have  no  con- 
cern. We  consider  only  the  validity  of  proceedings  taken 
under  it.  The  question  is  whether,  the  legislature  having 
provided  the  two  methods  of  procedure,  and  given  the  accused 
the  election  which  he  shall  accept,  the  accused,  under  our  con- 
stitution, may  not  avail  himself  of  the  right  to  have  the  accu- 
sation against  him  disposed  of  by  the  more  speedy  procedure 
of  a  trial  upon  a  written  accusation  and  before  the  court.  Has 
the  constitution  placed  persons  charged  with  criminal  offences 
under  such  a  disability,  with  respect  to  option  and  waiver,  as 
that  a  person  implicated  in  a  criminal  charge,  and  innocent, 
must  rest  under  the  suspicion  of  guilt  until  a  regular  term  of 
the  court  at  which  a  grand  jury  may  be  convened,  or  that  a 
guilty  person  shall  submit  to  imprisonment  and  punishment 
in  consequence  of  his  crime  in  advance  of  judgment  and  sen- 
tence, in  order  to  await  the  occurrence  of  a  regular  term  of 
the  court  ? 

The  provisions  of  the  constitution  which  relate  to  the  sub- 
ject are  paragraphs  8  and  9  of  article  I.  Paragraph  9  pro- 
vides that  "  No  person  shall  be  held  to  answer  for  a  criminal 
offence  unless  on  the  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  of  impeachment,  or  in  cases  cognizable 
by  justices  of  the  peace,  or  arising  in  the  army  or  navy,  or  in 
the  militia  when  in  actual  service  in  time  of  war  or  public 
danger."  Paragraph  8  is  as  follows  :  "  In  all  criminal  prose- 
cutions the  accused  shall  have  a  right  to  a  speedy  and  public 
trial  by  an  impartial  jury ;  to  be  informed  of  the  nature  and 
cause  of  the  accusation ;  to  be  confronted  with  the  wftnesses 
against  him ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  in 
his  defence."  These  paragraphs  are  placed  in  the  constitution 
under  the  head  of  "  Rights  and  Privileges,"  and  are  classified 
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with  the  other  rights  and  privileges  enumerated  in  the  con- 
stitution. 

Under  constitutional  provisions  that  the  accused  shall  have 
a  right  to  a  speedy  public  trial  by  an  impartial  jury,  and  that 
the  right  of  trial  by  jury  shall  remain  inviolate,  the  Supreme 
Court  of  Connecticut  held  that  an  act  of  the  legislature  which 
provided  that  in  all  prosecutions  the  party  accused,  if  he 
should  elect,  might  be  tried  by  the  court  instead  of  by  the 
jury,  was  constitutional.     Slate  v.  Warden,  46  Conn.  349. 

Under  similar  constitutional  provisious,  the  Supreme  Court 
of  Alabama  sustained  the  validity  of  a  statute  which  made  it 
the  duty  of  the  judge,  in  the  trial  of  misdemeanors,  to  decide 
the  cause  without  a  jury,  unless  tiie  accused  should  demand  a 
jury.  Connelly  v.  SUite^  60  Ala.  89.  The  constitution  of 
Michigan  provides  that  "the  trial  by  jury  shall  remain,  but 
shall  be  deemed  waived  in  all  civil  cases  unless  demanded  by 
one  of  the  parties." 

In  Ward  v.  People,  30  Midi.  116,  the  argument  of  the 
counsel  of  the  accused  was  that  inasmuch  as  the  constitution 
authorized  a  waiver  of  trial  by  jury  in  civil  cases,  a  prohibi- 
tion of  waiver  in  criminal  cases  was  implied.  But  the  court 
sustained  a  conviction  for  an  assault  and  battery  on  a  trial 
before  a  justice  of  the  peace  without  a  jury,  the  accused  having 
waived  a  trial  by  a  jury  and  submitted  to  a  (rial  by  the  justice. 
The  court  said  :  "  The  law  secures  to  him  [the  accuse<l]  the 
right  of  being  tried  in  either  way,  as  he  may  prefer ;  and 
though  a  trial  by  jury  might  generally  be  considered  as  more 
advantageous  to  a  defendant,  yet  he  may  sometimes  prefer  to 
be  tried  by  the  court  without  a  jury;  and  if  he  deems  it  a 
privilege  to  be  thus  tried,  it  certainly  cannot  be  any  violation 
of  his  constitutional  rights  to  allow  him  to  make  that  election." 
The  constitution  of  Ohio  contains  provisions  on  this  subject 
similar  to  those  in  the  constitution  of  Connecticut.  A  statute 
of  that  state,  defining  the  jurisdiction  of,  and  regulating  the 
practice  in,  probate  courts,  provided  that  upon  a  plea  other 
than  a  plea  of  guilty,  the  probate  judge  should  try  the  issue 
if  the  accuseil  did  not  demand  a  trial  by  jury.     The  court 
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held  the  act  to  be  valid,  and  ^that  the  right  of  trial  by  jury 
was  not  infringed  when  the  option  is  given  to  the  accused  to 
have  the  issue  tried  by  the  court  or  by  a  jury,  and  he  sub- 
mits to  trial  by  the  court.  Dailey  v.  State,  4  Ohio  Si.  57.  In 
the  case  just  cited,  the  indictment  was  for  a  misdemeanor;  and 
in  a  later  case,  the  same  court,  on  the  trial  of  an  indictment 
for  forgery,  denied  the  validity  of  a  consent  to  a  trial  before 
the  court.  The  opinion  in  which  this  ruling  was  made  was  a 
per  curiam  opinion,  without  much  consideration — the  court 
merely  saying  that  it  was  admitted  by  the  attorney-general 
that  in  the  higher  grades  of  crime  it  is  not  in  the  power  of 
the  accused  to  waive  a  trial  by  jury,  and  adding  that  such  was 
the  opinion  of  the  court.  Williams  v.  State,  12  Ohio  St.  622. 
The  distinction  between  the  higher  and  lower  grades  of  crime, 
as  applicable  to  a  waiver,  is  repudiated  by  Carpenter,  J.,  in 
State  V.  Worden  ;  and  the  conviction  affirmed  in  that  case  was 
for  rape,  and  the  judgment  ])ronounced  was  of  imprisonment 
fwr  life  in  the  state  prison.  It  will  be  observed  also  that  the 
Ohio  statute  authorizing  waiver  of  trial  by  jury  applied  only 
to  the  probate  court,  and  the  conviction  affirmed  in  Dailey's 
case  was  had  in  that  court ;  whereas  Williams'  case,  which 
was  reversed,  was  up  on  error  upon  a  conviction  in  the 
Court  of  Common  Pleas.  It  is  possible  that  the  decision  of 
the  two  cases  may  be  reconciled  upon  the  absence  of  any  legis- 
lative authority  empowering  the  court  whose  judgment  was 
reversed,  to  accept  a  waiver  of  trial  by  jury,  without  resorting 
to  a  distinction  in  the  grade  of  the  crimes.  Mr.  Bishop, 
writing  on  the  subject,  says  that  if  the  accused  has  the  option 
to  have  his  case  submitted  either  to  the  judge  or  the  jury, 
and  chooses  the  former,  or  does  not  demand  a  jury  trial,  he 
has  waived  his  constitutional  right,  and  he  cannot  complain 
either  of  what  was  done  or  of  the  legislative  enactment  under 
which  the  court  proceeded.  1  Bish.  Cr.  Pro.,  §  759.  Mr. 
AVharton  also  places  the  illegality  of  a  trial  without  a  jury, 
by  the  consent  merely  of  the  accused,  on  the  absence  of  statu- 
tory authority  for  a  waiver  of  such  a  right.  Whart.  Cr.  PL 
and  Prac,  §  733. 
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Other  illustrations  will  be  found  of  the  efiScaey  of  a  waiver 
of  constitutional  rights  by  the  accused.  He  is  entitled  to  a 
trial  by  an  impartial  jury.  He  may  be  tried  by  a  panel  of 
"  prejudiced  and  biased  jurors  if  he  waives  his  right  to  object  to 
individual  jurors  by  a  failure  to  interpose  a  challenge  at  the 
proper  time.  He  is  entitled  to  be  confronted  with  the  wit- 
nesses against  him ;  but  his  consent  to  have  depositions  or 
the  testimony  taken  at  a  former  trial  read,  and  thus  dispense 
with  the  attendance  of  the  witnesses  in  person,  will  legalize 
the  admission  of  such  testimotiy.  State  v.  Poison,  29  Iowa 
133.  Further  illustrations  on  the  same  subject  are  given  in 
Whart.  Cr.  PL  and  Prac,  §  733,  and  note ;  Cooley  on  Const. 
im.  (319)  391,  notes  to  fifth  edition',  .Murjjhy  v.  Common- 
wealth, 1  Mete.  {Ky.)  365;  State  v.  Kavffman,  51  Iowa  578. 

But  it  is  insisted  that  if  the  accused  may  waive  his  right  to 
a  trial  by  jury,  he  cannot,  by  his  consent,  dispense  with  a 
presentment  or  indictment  by  a  grand  jury.  The  argument 
is  based  on  the  ditference  in  the  language  of  the  two  constitu- 
tional provisions.  It  is  true  that  the  language  in  the  pro- 
vision securing  trial  by  juiy  is  expressive  of  an  intention  to 
confer  a  right,  and  the  language  in  the  other  provision,  with 
respect  to  a  presentment  or  indictment,  is  prohibitory  in  the 
form  of  expression.  But,  nevertheless,  both  these  provisions 
are  classified  under  the  title  of  "  Rights  and  Privileges,"  and 
among  the  rights  and  privileges  enumerated  in  the  constitu- 
tion. The  form  of  expression  in  which  the  constitutional 
guaranty  of  the  rights  and  privileges  to  which  these  two 
paragraphs  relate  are  declared,  does  not  alter  or  affect  the 
nature  of  either.  The  legislature  is  just  as  effectually  re- 
strained from  enforcing,  against  a  non-consenting  person,  a 
trial  without  a  jury,  as  it  is  from  coercing  him  to  answer  for 
the  criminal  oflPence  imputed  to  him  without  a  presentment 
or  indictment;  and  exemption  from  prosecution  without  a 
presentment  or  indictment  is  essentially  a  personal  right  of 
the  same  nature  and  quality  as  exemption  from  trial  and  con- 
viction except  upon  the  verdict  of  a  jury.  Both  these  pro- 
visions were  designed  for  the  security  of  the  personal  rights 
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of  the  individual  by  exempting  him,  as  a  person,  from  convic- 
tion upon  a  criminal  accusation  otherwise  than  is  declared  in 
the  constitution,  and  the  framers  of  that  instrument  aptly 
placed  both  under  the  class  of  "  Rights  and  Privileges."  We 
.  can  see  no  force  in  the  argument  that  the  accused  may  waive 
a  trial  by  a  jury  and  not  waive  the  other  constitutional  privi- 
lege of  having  the  accusation  against  him  first  passed  upon 
and  found  by  a  grand  jury.  If  his  waiver  is  effective  in  the 
one  instance,  it  must  be  in  the  other.  Both  provisions  are 
provisions  made  for  the  benefit  of  the  accused,  and  both  are 
subject  to  that  fundamental  rule  of  law  that  a  person  may  re- 
nounce a  provision  made  for  his  benefit,  and  to  that  maxim 
quilibet  potest  renunciare  juri  pro  se  introdudo,  which  applies 
as  well  to  constitutional  law  as  to  any  other.  Baker  v.  Braman^ 
6  Hill  47  ;    United  States  v.  Rathbone,  2  Paine  578. 

Another  error  assigned  is  that  the  court  refused  to  allow 
the  accused  to  withdraw  his  consent  to  be  tried  under  the 
statute. 

Application  to  withdraw  the  consent  was  not  made  until 
the  12th  of  June,  the  day  fixed  for  trial.  We  think  this  was 
too  late.  There  must  be  some  period  at  which  the  waiver  be- 
comes incapable  of  being  retracted,  or  the  accused  might  with- 
draw it  at  any  time  during  the  trial  up  to  the  moment  of 
judgment.  If  the  accused  was  not  bound  by  his  written  ap- 
plication for  trial,  he  was  at.  least  concluded  from  retracting 
when  the  proceedings  had  gone  so  far  that  he  appeared  and 
pleaded  to  the  accusation. 

Another  error  assigned  relates  to  the  judgment  of  the  court 
below.  The  plaintiff  in  error  was  sentenced  to  the  reform 
school  until  he  should  reach  the  age  of  twenty  years.  The 
court  cannot  make  such  an  order  unless  it  be  on  the  convic- 
tion of  a  person  under  the  age  of  sixteen  years.  Rev.,  p.  952, 
§  25.  The  age  of  the  plaintiff  in  error  does  not  appear  in  the 
record. 

The  prosecutor  represents  that  the  omission  in  this  respect 
is  due  to  a  clerical  error.  The  cause  will  stand  over  to  allow 
the  prosecutor  to  apply  for  an  amendment  of  the  record. 
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WILMOX  W.  C.  SITES  v.  INHABITANTS  OF  THE  TOWNSHIP 
OF  WEST  HOBOKEN. 

1.  The  act  of  March  12th,  1878,  {Pamph.  L ,  p.  70,)  is  applicable  to  the. 
township  of  AVest  Hoboken. 

2.  If  that  act  did  not  apply  to  West  Hoboken,  the  phiintiff  would  be  enti- 
tled to  recover,  in  this  case,  rei:uineration  for  liis  services  rendered  for 
the  township  under  employment  of  the  township  committee. 


On  rule  to  show  cause. 

Argued  at  June  Term,  1883,  before  Beasley,  Cmlef  Jus- 
tice, and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  J.  B.  Vrcdenhurgh. 
For  the  defendant,  Augustus  A.  Bich. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J,  The  facts  of  this  case  appear  in  the  fol- 
lowing state  of  the  ease  : 

An  assessment  of  tiie  cost,  damage  and  expense  incurred  in 
altering  and  widening  the  Mountain  road,  in  the  township  of 
West  Hoboken,  and  also  an  a«5sessraent  of  the  cost,  damage 
and  expense  incurred  in  opening  and  grading  a  new  street 
called  Hudson  avenue,  which  assessments  liad  been  made  under 
the  charter  of  said  township  [Pamph.  L.  1871,  p.  1429 ;  1874, 
p.  594;  1875,  p.  600,)  having  been  wholly  vacated  and  set 
aside  by  the  Supreme  Court,  the  township  committee  directed 
an  application  to  be  made  to  the  Circuit  Court  of  Hudson 
county,  under  the  provisions  of  an  act  of  the  legislature  of 
New  Jersey  entitled  "An  act  to  provide  for  the  assessment 
and  payment  of  the  costs  and  expenses  incurred  in  construct- 
ing sewers  and  making  other  improvements  in  townships  and 
villages,"  approved  March  12th,  1878,  for  the  appointment 
of  commissioners  to  make  a  new  assessment  for  each  of  said 
.street  improvements. 
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Application  was  accordingly  made,  and  the  court  appointed 
Garret  D.  Van  Reipen,  Elijah  T.  Paxton  and  Andrew  Clerk 
as  commissioners  in  each  case. 

The  commissioners  duly  qualified,  and  appointed  and  em- 
ployed the  plaintiff  as  engineer  to  assist  them  in  making  their 
assessments.  The  plaintiff,  as  such  engineer,  attended  all  the 
meetings  of  the  commissioners,  fifteen  in  number,  and  made 
maps  of  each  improvement,  and  of  the  property  directed  to 
be  assessed  therefor. 

The  commissioners  made  their  assessments,  and  reported  the 
same  to  the  Circuit  Court ;  and  these  assessments,  on  the  ap- 
plication of  the  township  committee,  were  confirmed  by  the 
court. 

Afterwards,  on  the  16th  day  of  September,  1879,  the  court 
made  the  following  orders : 

The  commissioners  in  the  above-entitled  matter,  having 
made  and  presented  their  report,  and  the  same  having  been 
confirmed,  and  application  being  now  made  to  the  court  to  fix 
the  compensation  to  be  paid  to  the  said  commissioners,  and  to 
their  counsel  and  engineer  : 

It  is,  on  this  16th  day  of  September,  1879,  ordered  by  the 
court  that  the  compensation  of  the  said  commissioners,  viz.. 
Garret  D.  Van  Reipen,  Elijah  T.  Paxton  and  Andrew  Clerk 
be,  and  the  same  is  hereby,  fixed  at  the  sum  of  $56  each ;  and 
that  the  compensation  of  Wilnion  W.  C.  Stites,  the  engineer 
employed  by  said  commissioners,  be,  and  the  same  hereby  is, 
fixed  at  the  sum  of  |111.50;  and  that  the  compensation  of 
Augustus  A.  Rich,  the  counsel  employed  by  said  commis- 
sioners, be,  and  the  same  hereby  is,  fixed  at  the  sum  of  $50. 
And  it  is  further  ordered  that  the  several  amounts  aforesaid 
be  paid  to  the  respective  persons  aforesaid,  by  the  township 
committee  of  the  township  of  West  Hoboken. 

And  it  is  further  ordered  that  the  said  township  committee 
of  the  township  of  West  Hoboken  pay  to  Alfred  E.  Gregory, 
the  proprietor  of  the  "Palisade  News,"  the  sum  of  $11.40, 
for  publishing  notices  and  printing  handbills   for  the  said 
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commissioners,  and  to  M.  Mullone,  the  proprietor  of  ilie 
"Argus,"  the  sum  of  $10.50,  and  to  the  ''Evening  Journal 
Association,"  the  sum  of  $10.50,  for  printing  notices  for  said 
commissioners. 

And  it  is  further  ordered  that  the  said  township  committee 
of  the  township  of  West  Hoboken  pay  to  the  clerk  of  this 
court  the  fees  of  the  court  and  clerk  in  these  proceedings,  to 
be  taxed  by  the  said  clerk. 

Dated  September  16th,  1879. 

M.  M.  Knapp,  /. 

The  commissioners  in  the  above-entitled  matter,  having 
made  and  presented  their  rei)ort,  and  the  same  having  been 
confirmed,  and  application  being  now  made  to  the  court  to  fix 
the  compensation  to  be  paid  to  the  said  commissioners,  and  to 
their  counsel  and  engineer  : 

It  is,  on  this  16th  day  of  September,  a.  d.  1879,  ordered 
by  the  court  that  the  compensation  of  said  commissioners,  viz., 
Oarret  D.  Van  Reipen,  Elijah  T.  Paxton  and  Andrew  Clerk, 
be,  and  the  same  hereby  is,  fixed  at  the  sum  of  $6-4  each ;  and 
that  the  compensation  of  Wilmon  W.  C.  Sites,  the  engineer 
employed  by  said  commissioners,  be,  and  the  same  is  hereby, 
fixed  at  the  sura  of  $156 ;  and  that  the  compensation  of 
Augustus  A.  Rich,  the  counsel  employed  by  said  commis- 
sioners, be,  and  the  same  hereby  is,  fixed  at  the  sum  of  $50. 
And  it  is  further  ordered  that  the  several  amounts  aforesaid 
be  paid  to  the  re.-:pective  persons  aforesaid,  by  the  township 
committee  of  the  township  of  West  Hoboken. 

And  it  is  further  ordered  that  the  said  township  committee 
of  the  township  of  West  Hoboken  pay  to  the  clerk  of  the 
court  the  fees  of  the  court  and  clerk  in  these  proceedings,  to 
be  taxed  by  said  clerk. 

Dated  Jersey  City,  September  16th,  1879. 

M.  M.  Knapp,  /. 

Filed  September  16th,  1879. 

The  defendants  refused  to  pay  the  plaintiflP  the  amounts  set 
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forth  in  these  orders,  insisting  that  the  act  under  which  the 
re-assessments  were  made  did  not  apply  to  the  township  of 
West  Hoboken,  and  that  therefore  no  liability  was  imposed 
upon  the  township. 

It  is  admitted  that  the  plaintiff's  services  were  worth  the 
amounts  fixed  by  the  foregoing  orders. 

Upon  these  facts  the  plaintiff"  rested,  and  defendant  moved 
for  a  nonsuit,  which  the  court  refused. 

No  evidence  was- introduced  by  the  defendants,  and  the 
court  directed  a  verdict  for  the  plaintiff  for  the  sum  of 
^261.50,  with  interest  from  September  16th,  1879. 

A  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside,  and  judgment  entered  for  the  defendant,  was  applied 
for  and  allowed. 

The  plaintiff"*s  claim  is  for  compensation  for  services  ren- 
dered by  him  as  engineer  to  commissioners  of  assessment,  ap- 
pointed under  an  act  entitled  "An  act  to  provide  for  the 
assessment  and  payment  of  the  costs  and  expenses  incurred  in 
constructing  sewers,  and  making  other  improvements  in  town- 
ships and  villages,"  approved  March  12th,  1878.  Pamph.  L., 
p.  70. 

The  plaintiff  recovered  below  the  sum  ordered  to  be  paid 
to  him  by  the  Circuit  Court  of  Hudson  county,  in  the  pro- 
ceedings taken  under  and  by  virtue  of  the  act  of  1878. 

The  defence  is  that  the  act  of  1878,  under  which  these  pro- 
ceedings were  had,  is  not  applicable  to  the  township  of  West 
Hoboken,  which,  by  the  act  incorporating  it  {Pamph.  L.  1871, 
p.  1429,)  has  power  to  make  improvements,  and  to  authorize 
a  re-assessment  where  first  assessment  is  set  aside. 

The  insistmeut  is  that  it  applies  only  to  townships  organ- 
ized under  the  general  law,  in  which  improvements  have  been 
made  by  commissioners  appointed  under  special  acts. 

The  first  and  eighteenth  sections  of  the  act  of  1878,  are  so 
broad  and  comprehensive  in  their  terras  that  such  a  limitation 
cannot  be  recognized  in  their  construction.  The  act  is  reme- 
dial, and  should  be  liberally  interpreted. 

If,  however,  the  defendants'  view  of  the  statute  should  be 
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accepted,  they  could  not  be  permitted  to  defend  upon  that 
basis. 

The  proceedings  were  instituted  under  tlie  act  of  1878,  by 
the  town  committee  of  West  Hoboken ;  the  defendant  was 
employed  by  the  commissioners  appointed  on  their  applica- 
tion, and  his  services  were  rendered  in  behalf  of  the  township^ 
He  is  entitled  to  his  remuneration. 

The  rule  to  show  cause  should  be  discharged. 


STATE,  J.  AUGUSTUS  FAY,  JR.,  PROSECUTOR,  v.  ROBERT  C. 
BREWSTER. 

In  prosecutions  for  the  recovery  of  penalties  for  violating  section  6  of  the 
supplement  to  insurance  laws  (Pumph.  L.  1877,  p.  102,)  it  is  not  neces- 
sary to  prove  or  aver  that  the  defendant  corporation  is  a  foreign  cor- 
poration; it  is  sufficient  to  show  that  it  has  not  complied  with  the 
provisions  of  our  insurance  laws. 


Information  in  debt.     On  rule  to  show  cause. 

Argued  at  June  Term,  1883,  Ijefore  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Van  Syckel  and  Kxapp. 

For  the  plaintiff,  /.  A.  Fay,  Jr. 

For  the  defendant,  Leslie  Lupton. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,,  J.  This  information  was  filed  to  recover 
the  penalty  for  violation  of  the  sixth  section  of  a  supplement 
to  the  insurance  laws  of  this  state,  passed  March  8th,  1877. 
Paraph.  L.,  p.  102. 

The  said  supplement  provides  "  That  it  shall  not  be  lawful 
for  any  insurance  company,  of  any  kind  whatsoever,  not  in- 
corporated under  or  by  virtue  of  the  laws  of  this  state,  itself 
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or  by  its  agents,  surveyors,  canvassers  or  other  representative, 
of  whatever  designation,  nor  for  any  such  agent,  canvasser  or 
representative,  nor  for  any  person,  whether  on  behalf  of  any 
such  insurance  company  or  not,  to  open  or  maintain  any  office, 
or  in  any  manner,  dijjectly  or  indirectly,  transact  any  business  of 
insurance  witliin  this  state,  notwithstanding  such  business  may 
be  transacted  wholly  with  citizens  of  other  states;  nor  for  any 
person  within  this  state  to  solicit  or  negotiate  any  contract  of 
insurance,  or  deliver  or  transmit  any  policy  or  certificate  of 
renewal  thereof,  or  receive  any  premium  thereon,  on  any  prop- 
erty or  thing,  or  on  the  life  of  any  person,  for,  or  on  behalf 
of,  or  in  any  such  company,  unless  it  shall  have  previously 
complied  with  the  provisions  of  the  act  to  which  this  is  a  sup- 
plement, and  the  supplements  thereto." 

The  information  charges  that  the  defendant,  on  the  15th 
day  of  February,  1881,  at  Rah  way,  in  this  state,  did  solicit 
one  David  B.  Dunham  to  effect  a  contract  of  insurance  upon 
his  life  with  the  Hartford  Life  and  Annuity  Insurance  Com- 
pany, a  foreign  corporation,  organized  under  the  laws  of  the 
State  of  Connecticut,  and  did  then  and  there  negotiate  a  con- 
tract of  insurance  with  the  said  Dunham,  then  a  citizen  of 
this  state,  in  said  insurance  company,  and  in  pursuance  of  said 
negotiation  did  then  and  there  cause  to  be  delivered  to  him  a 
contract  of  insurance  in  said  company ;  that  at  the  time  of 
such  solicitation  and  delivery  the  said  insurance  company  had 
not  complied  with  the  requirements  of  the  insurance  laws  of 
this  state. 

The  first  ground  relied  upon  for  a  new  trial  is,  that  there  is 
no  legal  proof  of  the  existence  of  the  alleged  foreign  corpora- 
tion under  the  laws  of  Connecticut. 

The  proof  was  full  that  said  company  was  not  incorporated 
under  the  laws  of  this  state,  and  that  it  had  not  complied  with 
the  provisions  of  our  insurance  laws.  That  classed  it  with 
the  interdicted  companies,  for  whose  account  business  could 
not  be  solicited  within  this  state,  without  subjecting  the  agent 
to  the  statutory  penalty. 

The  allegation  in  the  information  that  it  was  a  foreign  cor- 
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poration  was  immaterial ;  it  was  not  necessary  to  prove  it  to 
entitle  the  plaintiff  to  recover. 

In  the  second  place,  it  is  alleged  that  it  was  not  shown  that 
the  defendant  committed  the  act  against  which  the  penalty  is 
denounced.  « 

The  evidence  is  that  the  defendant  handed  a  prospectus  of 
said  insurance  company  to  Dunham,  or  called  his  attention  to 
one  lying  on  the  table  in  tiie  bank  of  which  the  defendant 
was  cashier.  Dunham  read  the  prospectus,  and  asked  defend- 
ant what  he  thought  of  it,  and  he  replied  that  it  was  a  good 
thing;  thereupon  Dunham  told  defendant  that  he  had  a 
notion  to  go  into  the  company.  The  defendant  directed  him 
to  a  physician  to  be  examined,  and  afterwards  handed  or  sent 
the  alleged  policy  of  insurance  to  him. 

It  is  difficult  to  see  how  proof  to  charge  the  defendant 
could  be  more  complete,  if  the  contract  furnished  by  him  to 
Duniuim  is  a' contract  of  insurance  within  tiie  meaning  of  the 
statute. 

This  is  denied,  and  furnishes  the  last  reason  for  setting 
aside  the  verdict  below. 

The  contract  is  a  very  peculiar  one.  It  provides  a  scheme 
by  which,  in  consideration  of  the  payment  of  a  small  sum, 
and  of  certain  stated  dues,  by  the  assured,  his  representatives, 
at  his  death,  shall,  through  the  intervention  and  agency  of  the 
said  company,  receive  $1000.  In  substance  and  effect  this  is 
a  contract  of  insurance. 

The  heirs  of  the  assured  may  be  disappointed  in  their  just 
expectations,  through  tlie  inability  of  the  company  to  collect 
the  assessments  from  which  the  stipulated  sum  is  to  be  paid  to 
them,  but  that  does  not  change  the  character  of  the  transac- 
tion. 

That  the  scheme  may  prove  to  be  delusive  is  evidence  of 
the  M-isdom  of  the  law  which  is  framed  to  prevent  its  promo- 
tion. 

The  rule  to  show  caus^  should  be  discharged. 
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WILLIAM  MORRIS  v.  MARY  LINDSLEY. 

1.  At  common  law  coverture  was  a  good  plea  in  bar  when  the  coverture 
existed  at  the  time  the  contract  sued  on  was  made.  A  married  woman 
was  incapable  of  making  an  enforceable  contract. 

2.  The  act  of  March  24th,  1862,  removed  the  common  law  disability  of  a 
married  woman  only  so  far  that  it  enabled  her  to  enter  into  contracts 
when  the  consideration  moved  to  her  for  the  benefit  of  her  separate 
estate. 

3.  If  the  declaration  fails  to  st:ite  the  existence  of  the  facts  which,  by  that 
statute,  remove  the  disability  of  the  wife  to  contract,  coverture  will  be 
a  bar  to  the  action,  and  must  be  so  pleaded. 


In  error  to  the  Sussex  county  Circuit  Court. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  K^app. 

For  tlie  plaintiff,  Martin  Rosenkrans. 

For  the  defendant,  Charles  D.  Thompson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syokel,  J.  This  suit  was  brought  in  the  Sussex 
county  Circuit  Court  to  recover  the  amount  due  upon  a 
promissory  note  drawn  by  Mary  Lindsley,  the  defendant,  to 
the  plaintiff,  William  Morris.  The  declaration ^ontained  only 
the  common  counts.  The  defendant  x^leaded  in  bar  two  pleas  : 
First,  tiie  general  issue;  second,  that  at  the  time  of  making 
the  said  promissory  note  she  was,  and  still  is,  the  wife  of  one 
Silas  Lindsley. 

The  defendant  moved  in  the  Circuit  Court  for  a  non-suit 
for  tiie  lack  of  a  replication  to  the  plea  of  coverture.  This 
motion  was  refused  on  the  ground  that  coverture  is  not  a  good 
plea  in  bar,  but  must  be  pleaded  in  abatement.  Leave  was 
given  to  the  defendant  to  withdraw  her  pleas  and  plead  her 
coverture  in  abatement,  with  instructions  that  the  second  plea 
be  stricken  out  if  said  pleas  were  not  withdrawn. 


436  XE^y  JERSEY  SUPREME  COURT. 

Morris  v,  Lindslev. 

To  this  ruling  of  the  court  the  defendant  excepted,  aud  her 
bill  of  exceptions  was  sealed  accordingly. 

It  is  conceded  that  at  common  law  coverture  was  a  good 
plea  in  bar  when  the  coverture  existed  at  the  time  the  con- 
tract sued  on  was  made.  A  married  woman  was,  at  common 
law,  incapable  of  making  a  contract  enforceable  at  law,  hence 
the  fact  of  marriage  was  a  complete  answer  to  a  suit  upon  any 
agreement  executed  by  her. 

Under  the  act  of  March  24th,  1862,  the  contract  of  the 
wife,  in  certain  cases,  is  enforceable  by  suit  at  law  against 
both  husband  and  wife,  notwithstanding  the  new  provisions 
of  the  Revision.      Wikon  v.  HerbeH,  12  Vroom  454. 

This  act  removed  the  common  law  disabilities  of  a  married 
woman  only  so  far  that  it  enal^led  her  to  enter  into  cr)ntracta 
when  the  consideration  moved  to  her  for  the  benefit  of  her 
estate. 

In  order  to  constitute  a  legal  cause  of  action  by  force  of  the 
act,  the  plaintiff  must  aver  in  his  declaration  the  existence  of 
the  particular  facts  which,  by  the  statute,  remove  the  disa- 
bility of  the  wife  to  contract.  Echert  v.  Renter^  4  Vroom  266  '^ 
Van  Kirk  v.  Skillman,  5  Id.  109  ;  Lewis  v.  Perkiiis,  7  Id.  133. 

These  essential  facts  cannot  be  incorporated  in  the  pleading 
by  legal  intendment.  The  record  shows  that  the  defendant, 
a  married  woman,  made  a  contract  with  the  plaintiff,  and  as 
it  is  not  alleged  that  she  had  a  separate  estate,  it  must  be  pre- 
sumed that  she  had  none. 

On  the  case  presented  by  the  pleadings  no  suit  will  lie  on 
the  contract  of  the  married  woman.  Coverture  being  thus  a 
bar  to  the  action,  it  must  be  so  pleaded. 

The  mere  non-joinder  of  the  husband  is  not  the  legal  defect 
in  the  plaintiff's  case,  as  he  has  stated  it,  for  if  the  husband 
should  be  joined,  no  legal  cause  of  action  exists  on  the  facts 
averred.  A  plea  in  abatement,  therefore,  would  not  be  proper, 
as  the  defendant,  by  showing  coverture,  would  not  give  the 
plaintiff  a  better  writ. 

But  the  refusal  of  the  court  below  to  non-suit  settled  no 
right  in  the  action,  and  does  not  lay  any  ground  for  a  writ  of 
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error.  The  plea  of  coverture  still  remains  on  the  record,  and 
if  the  plaintiff  shall  go  to  trial  in  the  present  state  of  the  pro- 
•ceedings,  the  question  as  to  the  effect  of  the  plea  must  be  set- 
tled. If  the  judge,  under  the  act,  had  stricken  out  the  plea, 
the  defendant  could  not  have  brought  error  to  such  act  until 
after  final  judgment. 

The  writ  of  error  should  be  dismissed. 


JOHN  JONES  V.  BENJAMIN  G.  CLARK,  RECEIVER. 

1.  The  plaintiff's  case  is  based  upon  the  assumption  and  averment  in  the 
declaration  that  the  defendant  has  duly  exercised  the  privileges  granted 
to  him,  the  gravamen  of  the  complaint  being  that  for  the  exercise  of 
those  privileges  the  defendant  has  not  given  the  plaintiff  the  remu- 
neration stipulated  for  in  the  covenant  of  his  deed ;  the  action  must, 
therefore,  be  in  covenant. 

2.  Where  suit  is  instituted  to  recover  damages  on  a  contract  under  seal, 
or  to  enforce  the  payment  of  compensation  for  the  exercise  of  privileges 
granted  by  deed,  the  gravamen  being  that  the  defendant  has  not  per- 
formed the  duties  required  of  him  by  the  sealed  instrument,  the  rule 
is  inflexible  that  the  action  must  be  covenant  and  not  case. 


In  case.     On  demurrer  to  declaration. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Van  Syokel  and  Knapp. 

For  the  plaintiff,   IV.  H.  Morrow. 
For  the  defendant,  Flavel  lIcGee. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  declaration  sets  out  a  conveyance  of 
certain  lands  and  premises  therein  described,  by  William  P. 
Robeson  and  J.  P.  B.  Maxwell  to  one  Edward  Harrison,  the 
said  conveyance  reserving  to  the  grantors,  their  heirs  and  as- 
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sigDS,  "  all  mines  aud  minerals  in  and  upon  the  lands  conveyed,, 
with  all  rights  necessary  and  proper  for  the  discovery  and  full 
and  free  use  and  enjoyment  of  the  same,  they,  the  grantors, 
their  heirs  and  assigns,  paying  to  the  said  Edward  Harrison, 
his  heirs  and  assigns,  a  fair  compensation  for  sucii  portions  of 
the  land  as  they  might  occupy  or  use  in  the  use  and  enjoyment 
of  the  said  reservation,  and  for  such  other  actual  damage  as 
they  might  occasion  thereby." 

It  then  recites  conveyances  vesting  the  title  of  Harrison  in 
the  plaintiff,  subject  to  said  reservations,  and  also  the  convey- 
ance of  "  the  reserved  mines,  and  all  and  singular  the  rights 
and  reservations  of  mines  and  minerals,  and  mode  of  obtaining 
the  same,  as  held  or  reserved  by  the  said  original  grantors," 
to  the  Oxford  Iron  Company. 

All  these  conveyances  are  declared  to  be  under  seal. 

After  setting  forth  the  insolvency  of  the  said  Oxford  Iron 
Company,  and  the  appointment  of  the  defendant  as  receiver 
thereof  by  the  Chancellor,  the  declaration  avers  "  that  the 
defendant  receiver,  under  and  by  virtue  of  the  power  and 
authority  to  him  given  by  the  Court  of  Chancery  of  New 
Jersey,  entered  into  and  upon  the  lands  and  premises  so  con- 
veyed to  the  plaintiff,  and  explored  and  mined  on  said  lands, 
for  the  purpose  of  taking  minerals  and  ores  therefrom,  and 
sunk  shafts  and  took  therefrom  ores,  and  threw  them  on  and 
over  the  surface  of  the  ground,  and  left  them  where  thrown, 
and  digged  holes  in  the  ground  for  foundations  for  engines 
and  boilers,  and  built  foundations  and  erected  derricks  and 
other  structures  on  said  premises,  and  undermined  the  ground 
with  tunnels  and  drifts,  and  other  damage  then  and  there  did 
to  the  plaintiff  in  and  about  the  using  and  enjoying  the  said 
reservation." 

Then  the  breach  is  assigned,  as  follows : 

"  Yet  the  said  defendant  did  not  and  would  not  pay,  nor 
hath  he  as  yet  paid  to  the  said  plaintiff  a  f^iir  compensation  for 
such  portions  of  the  said  land  as  he  hath  occupied  and  used 
as  aforesaid,  in  the  use  and  enjoyment  of  the  said  reservation, 
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nor  foi-  the  .said  other  actual  damages  as  he  hath  occasioned 
thereby/' 

To  this  declaration  the  defendant  has  demurred,  on  the 
ground  that  covenant  and  not  case  is  the  proper  form  of 
action. 

It  will  be  observed  that  the  declaration  does  not  charge  that 
the  defendant  has  done  any  act  upon  the  locus  in  quo  in  excess 
of  the  authority  which  he  derived  through  the  conveyances. of 
the  mineral  rights.  That  he  might  become  a  tort-feasor  by 
attempting  to  exercise  any  right  upon  the  premises  which  is 
not  within  the  terms  of  his  grant,  will  not  be  questioned. 

An  action  on  the  case  would  lie  by  the  owner  of  the  fee 
against  the  grantee  of  the  mineral  right,  for  the  exercise  by 
the  latter  of  his  privileges  in  such  negligent  manner  that  the 
freehold  was  unnecessarily  injured.  Likewise  an  action  on 
the  case  would  be  the  appropriate  remedy  for  injury  resulting 
from  any  act  of  the  owner  of  the  fee,  the  consequence  of 
which  was  to  depreciate  the  value  of  the  mineral  deposits. 

This  action  rests  upon  an  entirely  different  basis. 

The  wrongful  act  imputed  to  the  defendant,  in  its  entire 
scope,  is  "  the  refusal  to  pay  the  plaintiff  a  fair  compensation 
for  such  portion  of  the  laud  as  he  hath  use<l  and  occupied  in 
the  use  and  enjoyment  of  the  said  reservation,  and  other  actual 
damages  he  hath  occasioned  thereby.'' 

The  plaintiff  proceeds  upon  the  assumption  and  averment 
that  the  defendant  has  duly  exercised  the  privileges  granted 
to  him,  the  gravamen  of  the  comj)laint  being  that  for  the 
exercise  of  those  privileges  the  defendant  has  not  given  to  the 
plaintiff  the  remuneration  stipulated  for  in  the  covenant  of 
his  deed. 

The  defendant  stands  in  the  i)lace  of  the  plaintiff's  grantors, 
bound  by  their  covenant  to  pay  a  fair  compensation.  In  this 
situation,  covenant  is  the  only  action  that  will  lie. 

In  Burnett  v.  Lynch,  5  Barn.  &  Cress.  589,  relied  upon  to 
support  this  declaration,  the  assignment  of  the  lease  was  by 
deed-poll,  so  that  the  assignee  entered  into  no  covenant.  It 
appeared  in  that  case  that  one  Meyrick  had,  by  deed,  granted 
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to  Robert  Buruett  a  leasehold  estate  in  certain  lands,  the  said 
Burnett  covenanting  to  pay  rent,  and  perform  other  covenants 
contained  in  said  lease.  Burnett's  executors  afterwards,  by 
deed-poll,  assigned  his  unexpired  term  to  the  defendant.  By 
the  terms  of  the  assignment  the  defendant  was  to  hold  sub- 
ject not  only  to  the  payment  of  the  rent,  but  also  to  the  per- 
formance of  the  covenants. 

The  defendant  having  failed  to  perform  the  covenants, 
Meyrick  instituted  his  suit  against  Buruett's  executors,  and 
recovered  judgment  for  breaches  of  covenant. 

Thereupon  the  said  executors,  to  reimburse  themselves, 
brought  an  action  on  tiie  case  against  Lynch. 

The  question  was,  whether  an  action  on  the  case  would  lie. 

Chief  Justice  Abbott  held  that  Lynch  had  entered  into  no 
covenant,  and  therefore  an  action  of  covenant  would  not  lie. 

The  action  was  maintained  expressly  on  the  ground  that  by 
the  acceptance  by  Lynch  of  the  assignment  of  the  lease,  a 
duty  was  cast  upon  him  to  pay  the  rent  and  perfjprm  the 
covenants,  and  for  the  breach  of  that  duty  an  action  on  the 
case  was  declared  to  be  the  appropriate  remedy. 

Kinlysidew.  Thornton^  2  Wm.  Bl.  1111,  cited  as  authority 
to  show  that  case  will  lie  as  well  as  covenant,  was  an  action  in 
the  nature  of  waste,  brought  by  the  lessor  against  a  tenant  for 
years  after  the  expiration  of  his  term,  for  breach  of  covenants 
contained  in  the  lease. 

The  foundation  of  that  action  was  that  the  lessor  was 
injured  in  his  reversionary  interest  in  the  lands. 

The  Chief  Justice,  in  deciding  the  case,  put  it  upon  this 
distinction,  saying  that  "  the  tenant  for  years  had  committed 
waste.  Had  there  been  no  deed  of  covenant,  the  action  on 
the  case,  in  the  nature  of  waste,  would  have  lain.  Because 
the  landlord,  by  special  covenant,  acquires  a  new  remedy,  does 
he  therefore  lose  his  old  ?" 

The  principal  case  is  not  for  the  recovery  of  damages  for 
injury  to  the  reversion,  but  for  compensation  under  the  terms 
of  the  express  undertaking  under  seal. 

JIuskett  v.  Hill,  5  Biuff.  N.  C.  693,  was  an  action  on  the 
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case  for  the  obstruction  of  the  plaintiff  in  the  enjoyment  of 
his  right  to  work  certain  mines. 

The  plaintiff  derived  his  right  to  the  mines  by  deed  from 
the  grantee  of  the  defendants.  The  defendants  refused  to 
allow  the  plaintiff  to  enter  upon  the  lands  to  work  the  mines, 
which  constituted  the  injury  complained  of. 

Tindall,  Chief  Justice,  said  that  the  plaintiff,  by  the  assign- 
ment to  him,  acquired  an  interest  in  lands,  and  that  the  refusal 
of  the  defendant  to  allow  him  to  enter  for  the  enjoyment  of 
bis  estate  was  a  tort  for  which  case  would  lie. 

The  plaintiff  did  not  seek  to  recover  damages  for  breach  of 
contract ;  his  case  rested  upon  the  fact  that  he  had,  by  force 
of  his  deed,  an  estate  in  lands,  of  the  use  of  which  he  had 
been  deprived  by  the  tortious  interference  of  the  defendant. 

The  distinction  is  obvious,  and  runs  through  all  the  cases. 

Where  suit  is  instituted  to  recover  damages  on  a  contract 
under  seal,  or  to  enforce  the  payment  of  compensation  for  the 
exercise  of  privileges  granted  by  deed,  the  gravamen  being 
that  the  defendant  has  not  performed  the  duties  required  of 
him  by  the  sealed  instrument,  the  rule  is  inflexible  that  the 
action  must  be  covenant  and  not  case. 

The  demurrer  is  well  taken. 


CHARLES  S.  BEOCK  AND  WILLIAM  G.  PENNYPACKEK  v. 
NEAL  O'DONKELL. 

An  agreement  for  the  sale  of  goods  in  the  foilowing  form  :  "  The  party  of 
the  first  part  agrees  to  sell  to  the  party  of  the  second  part  all  the 
material  used  in  making  barrels,  at  the  actual  cost  price  of  the  same, 
now  in  store.  The  party  of  the  second  part  agrees  to  take  and  use  the 
same  as  fast  as  the  sugar-house  requires  the  barrels,  and  to  pay  for  the 
same  in  notes,  with  interest  ad-ded,  running  two  months  from  the  date 
of  the  same,  settlements  to  be  made  semi-monthly"— BeM,  to  be  an 
executory  contract,  and  not  a  bargain  and  sale. 


On   rule   to   show  cause.     The   facts  appear  fully  in  the 
opinion. 
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For  the  rule,  W.  Brinkerhoff. 
Contra,  J.  B.  Vredenburgh. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Svckel  and  Knapp. 

The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  The  suit,  in  effect,  is  for  the  value  of  goods 
bargained  and  sold  by  plaintitls  to  defendants. 

The  plaintiffs,  being  owners  of  a  large  cooperage  establish- 
ment in  Jersey  City,  entered  into  a  contract  under  seal  with 
the  defendants,  the  part  essential  in  the  case  being  in  the  fol- 
lowing form,  namely :  "  Jersey  City,  New  Jersey,  January 
fourth,  eighteen  hundred  eighty-two.  The  party  of  the  first 
part  [plaintiffs]  agree  to  sell  to  the  party  of  the  second  part 
[the  defendants]  all  the  material  used  in  making  barrels, 
at  the  actual  cost  price  of  the  same,  as  now  in  store.  The 
party  of  the  second  part  agrees  to  take  and  use  the  same  as  fast 
as  the  sugar-house  requires  the  barrels,  and  to  pay  for  the  same 
in  notes,  with  interest  added,  running  two  months  from  the 
date  of  the  same,  settlements  to  be  made  semi-monthly." 

While  a  large  portion  of  the  property  treated  of  remained 
in  the  store-houses  of  the  plaintiff  a  fire  occurred,  destroying 
it,  and  the  plaintiffs  sought  to  be  paid  for  its  value,  as  upon 
an  executed  contract  of  sale.  Upon  the  trial,  the  real  ques- 
tion in  the  case  was  whether  this  instrument  was  a  bargain 
and  sale  of  the  property,  or  only  a  contract  to  sell.  The  trial 
judge,  being  in  doubt  as  to  its  proper  interpretation,  held, 
pro  foiTna,  the  contract  to  be  an  executed  sale,  and  directed  an 
assessment  of  damages.  This  rule  to  show  cause  was  granted 
that  the  question  might  have  further  consideration  at  bar,  as 
its  proper  determinatioii  must  finally  decide  the  case.  I  think 
there  is  no  doubt  that  if  the  first  clause  of  the  recited  agree- 
ment stood  alone,  this  contract  must  be  considered  a  bargain 
and  sale,  and  would  cast  the  liability  for  the  loss  upon  the 
vendees.     The  rule  that  the  contract  of  sale  passes  the  property 
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immediately,  before  change  of  possession  or  payment,  so  far  as 
the  duties  and  obligations  of  the  vendee  are  concerned,  at 
least,  seem  to  be  well  settled.  Benj.  on  Sales,  §  318.  An 
agreement  for  the  present  sale  of  specific  chattels,  without 
payment  or  delivery,  casts  on  the  buyer  the  risk  of  loss.  The 
law  fixes  the  risk  where  the  title  resides.  Joyce  v.  Adams,  8 
N.  Y.  291 ;  Leonard  v.  Davis,  1  Black  476 ;  Bessell  v.  Bal- 
com,  39  N.  Y.  275.  The  sale  of  all  the  vendor's  material  for 
making  barrels  then  in  store,  was  a  sufficient  specification  of 
the  property  to  appropriate  it  to  the  contract.  It  was  not  like 
a  sale  of  a  part  out  of  a  bulk.  And  the  price  to  be  paid  is 
sufficiently  certain,  being  ascertainable  by  reference  to  an 
existing  fact — their  cost.  The  whole  agreement,  however, 
must  be  construed  together,  and  the  latter  clause,  which  pro- 
vides that  the  party  of  the  second  part  is  to  take  and  use  the 
material  as  fast  as  the  sugar- house  requires  the  barrels,  and  to 
pay  for  the  same,  &c.,  is  an  essential  qualification  of  the  first 
part  of  the  contract,  which,  if  standing  alone,  would  import 
an  absolute  sale.  If  this  clause  could  be  interpreted  as  mak- 
ing provision  merely  for  the  future  possession  of  the  goods, 
for  the  convenience  of  the  parties,  and  as  determining  the 
time  and  mode  in  which  payment  was  to  be  made,  these  cir- 
cumstances, separately  considered  or  taken  together,  would 
not  necess^arily  have  such  modifying  eflfect.  For  it  is  well  set- 
tled that  neither  provisions  for  the  retention  of  the  possession 
of  the  property  by  the  vendor,  nor  terms  for  future  payment 
upon  future  delivery  of  the  goods,  necessarily  change  an  abso- 
lute into  a  conditional  sale. 

But  this  provision  in  the  contract  to  take  and  use  as  the 
sugar-house  required,  would,  as  I  think,  be  shorn  of  its  most 
important  meaning  if  limited  to  the  mere  matter  of  possession 
of  the  goods.  I  think  they  refer  as  well  to  title,  and  fairly 
indicate  the  intention  of  the  parties  to  be  that  the  defendants 
should  become  the  purchasers,  and  take  the  possession  of  and 
use  the  property  as  fast  as  material  should  be  required  in 
making  barrels  for  the  sugar-house,  which  seems  to  have  been, 
the  principal  customer  of  the  manufactory. 
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Upon  the  idea  that  it  refers  to  the  possession  merely,  it 
-seems  to  be  a  useless  interpolation  in  the  bargain.  Allowing 
the  purchasers  to  take  possession  at  their  own  will,  they  account- 
ing at  the  end  of  each  half  month  for  the  quantity  taken, 
would  have  sufficed  fully  for  that  end. 

Their  introduction,  if  any  meaning  is  to  be  ascribed  to  them, 
has  made  the  quantity  to  be  appropriated  by  delivery  of  the 
seller  and  acceptance  by  the  buyer  dependent  upon  the  act  or 
will  of  a  third  party,  thus  introducing  a  condition  precedent, 
a  term  that  must  in  its  nature  suspend  the  vesting  of  title  as 
to  the  entire  bulk  of  the  goods ;  and  to  leave  it  in  the  vendor 
until  'such  time  as,  by  actual  appropriation  and  provision  for 
payment,  the  quantity  taken  and  used  became  determined.  If 
the  sugar-house  had  required  no  barrels  of  the  defendant, 
<30uld  this  clause  have  been  left  unread  in  an  attempt  to  compel 
the  vendors  to  pay  for  the  whole  ?  Or  could  the  vendor,  on 
the  execution  of  the  contract,  have  made  tender  of  possession 
to  the  defendants  of  the  entire  stock,  and  demanded  payment 
or  the  stipulated  security  ?  To  the«e  questions  there  must  be 
-a  negative  answer. 

The  words  are  not  meaningless,  but  valuable,  I  think,  in 
affording  a  clue  to  the  intention  of  the  parties  touching  the 
repose  of  the  title,  and  they  must  be  given  their  proj>er  effect. 
This  cannot  be  done  without  discovering  a  contingency  such 
as  might,  on  failure  to  arise,  defeat  the  entire  sale.  If  the 
customer  named  had  not  required  barrels,  the  vendees  would 
by  their  agreement  have  been  bound  to  take  and  pay  for  no 
part.  In  my  judgment  the  contract  was  a  mere  agreement  to 
sell  in  the  future,  and  not  a  present  sale  of  the  chattels,  and 
their  loss  was  that  of  the  vendor. 

The  plaintiffs  should  have  been  nonsuited  upon  the  trial, 
.and  the  rule  for  new  trial  should  be  made  absolute. 
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JACOB  -HESS  V.  STATE. 

On  an  indictment  for  selling  cattle,  knowing  them  to  be  under  quarantine, 
evidence  was  given  on  the  trial  of  facts  tending  to  create  a  belief  in  the 
mind  of  defendant  that  the  quarantine  had  been  removed  when  the 
sale  was  made.  It  was  held  error  in  the  court  to  refuse,  on  request,  to 
charge  for  an  acquittal  if  the  jury  founcj  that  the  defendant  did  so  be- 
lieve on  those  facts. 


On  error  to  the  Essex  Quarter  Sessions. 

Argued   at   June   Term,  1883,  before   Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff  in  error,  Charles  Bried. 

For  the  state,  Oscar  Keen. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  By  the  first  section  of  a  supplement  approved 
March  17th,  1882,  to  the  act  establishing  a  state  board  of 
health,  passed  March  9th,  1877,  it  is  enacted  that  if  any  per- 
son shall  knowingly  buy  or  sell  any  animal  that  is  in  herd 
held  in  quarantine,  or  that  has  been  exposed  to  a  contagious^ 
disease,  he  shall  be  subject  to  the  penalties  contained  in  section 
8  of  the  supplement  approved  March  12th,  1880.  Section  S 
of  the  act  referred  to  enacts  that  if  any  person  or  persons  shall 
knowingly  either  buy  or  sell,  or  cause  to  be  bought  or  sold, 
any  animal  affected  with  the  pleuro-pneumonia  or  other  con- 
tagious or  infectious  disease,  such  person  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  exceeding  $200,  or  imprisonment  not  ex- 
ceeding one  year,  or  both,  in  the  discretion  of  court.  Section 
2  of  the  last-named  act,  authorized  the  state  board  of  health, 
upon  the  breaking  out  of  any  contagious  or  infectious  disease, 
or  upon  the  suspicion  of  the  existence  of  such  disease  in  any 
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locality,  to  proceed  to  the  suspected  place  and  to  quarantine 
said  animal  or  animals,  and  take  such  precautionary  measures 
as  should  be  deemed  necessary.  The  act  also  authorized  the 
-appointment  of  assistants  to  aid  and  supervise  in  the  duties 
of  inspection. 

The  defendant  was  indicted,  tried  and  convicted  for  know- 
ingly selling  a  cow  out  of  a  herd  then  and  there  held  in  quar- 
antine by  said  board  uifder  the  authority  conferred  upon  it  by 
the  legislature  referred  to. 

It  was  proved  on  the  trial  of  the  indictment  that  the  secre- 
tary of  the  board,  together  with  one  Dr.  Hawk,  one  of  its 
medical  officers,  had  in  June,  1882,  examined  defendant's 
cattle  and  ordered  them  quarantined,  giving  notice  thereof  to 
the  defendant.  The  herd  was  attended  by  Dr.  Hawk  through 
the  summer  and  fall  of  1882.  In  September  of  that  year  the 
defendant  sold  one  of  the  cows  so  placed  under  quarantine,  no 
formal  act  raising  the  quarantine  having  then  l>een  promul- 
gated by  the  board.  On  tlie  trial  Dr.  Hawk  testified  that  he 
iuiurmed  the  defendant  verbally  that  his  cattle  were  no  longer 
sick,  and  that  they  were,  as  he  exj)ressed  himself,  "  then  all 
right."  This  was  before  the  date  of  the  alleged  sale.  A  con- 
viction of  this  form  of  criminality  could  be  had  only  upon 
evidence  showing  a  sale  by  a  defendant  who  knew  when  he 
made  it  that  interdict  had  been  put  upon  such  sale  and  was 
then  continuing ;  and  this  testimony  of  Dr.  Hawk  became 
important  upon  the  question  of  defendant's  knowledge.  The 
statute  provided  no  fi)rm  of  notice  to  be  given  to  parties  who 
were  placed  under  tiiis  ban  of  the  removal  of  the  restriction. 
If  the  boanl  had  ailopted  any  settled  method  of  notifying 
cattle-owners  when  "the  quarantine  was  removed,  it  was  not 
made  known  to  this  defendant,  nor  was  he  informed,  so  far  as 
appears,  of  what  he  was  to  expect  as  assurance  of  his  release 
from  the  prohibition  to  exercise  full  ownership  and  control 
over  his  property.  He  was  made  to  understand  that  because 
of  sickness  in  his  stock,  present  or  anticipated,  he  must  not 
put  them  upon  the  market,  and  then  by  one  of  the  officers 
who  officiated  in  this  business  he  was  told  that  his  cattle  were 
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no  longer  sick,  and  after  that  he  made  the  sale  for  which  the 
grand  jury  presented  him.  Now,  under  these  facts  of  the 
case,  the  court  was  asked  to  instruct  the  jury  that  if  from 
what  Dr.  Hawk  said  to  the  defendant,  the  jury  should  find 
that  the  defendant  believed  the  quarantine  had  then  been 
raised,  tliey  must  acquit  him.  This  instruction  the  judge 
declined  to  give  to  the  jury,  holding,  virtually,  that  his  acquit- 
tal must  depend  upon  the  power  of  Dr.  Hawk  to  remove  the 
quarantine,  and  tiie  fact  of  its  removal  by  him.  This  charge, 
I  think,  should  have  been  given  as  requested  by  the  defend- 
ant. Guilty  knowledge  of  the  defendant  in  the  act  of  sale 
was  an  essential  element  of  criminality.  The  statute  makes 
the  existence  of  the  quarantine  and  the  defendant's  scienter 
facts  jointly  essential  to  guilt.  Dr.  Hawk  may  not  have  had 
conferred  on  him  the  right  of  revocation  which  the  board  of 
health  possessed,  or  having  it,  may  not,  in  fact,  have  exercised 
such  right,  and  yet  his  position  was  such  that  declarations  of 
a  character  kindred  to  those  which  he  admits  to  have  made  to 
defendant,  might  have  led  the  defendant  to  the  honest  belief 
that  he  was  no  longer  held  under  the  restrictions  which  had 
been  put  upon  him  three  months  prior  by  the  officers  of  the 
board  of  health  ;  and  if  he  did  so  believe,  and  under  that  be- 
lief made  the  sale,  it  cannot  be  said  that  he,  within  the  mean- 
ing of  the  act,  knowingly  sold  an  animal  from  his  herd  then 
held  in  quarantine.  As  a  general  rule,  intent  and  knowledge 
is  of  the  very  essence  of  crime,  and  wherever  a  statute  makes 
a  guilty  knowledge  part  of  tlie  definition  of  an  offence,  knowl- 
edge is  a  material  fact  to  be  averred  and  proved.  Rex  v. 
Jukes,  8  T.  R.  536.  And  the  burden  of  proof,  which,  in 
such  case,  does  not  shift,  is  cast  upon  the  state.     1  Lead.  Cr. 

Cas.  553. 

The  sale  of  cattle  is  in  itself  an  innocent,  lawful  act.  Ihe 
statutory  offence  is  selling  in  violation  of  a  known  interdict. 
When  the  case  shows  that  a  defendant,  on  fair  and  just 
grounds,  believed  the  legal  impediment  to  be  out  of  the  way, 
guilty  knowledge  is  disproved,  and  a  defence  is  made. 

Upon  the  testimony  referred  to,  a  jury  would  have  been 
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justified  in  finding  that  there  was  reasonable  ground  upon 
which  the  defendant  could  have  rested  an  honest  belief  that 
the  quarantine  had  been  removed,  and  that  thereby  such  be- 
lief had  been  created  in  his  mind,  under  which  he  acted  ;  con- 
sequently, that  the  sale  by  the  defendant  was  outside  of  the 
statutory  misdemeanor.  The  jury  should  have  been  permit- 
ted to  pass  upon  the  question. 

The  trial  judge  did  charge  the  jury  pointedly  upon  the  neces- 
sity of  finding  guilty  knowledge  as  a  requisite  to  conviction; 
but  he  did  not  permit  thejury  to  give  the  proper  or,  indeed,  any, 
effect  to  an  honest,  well-founded  belief  of  the  nou-existence  of 
a  fact,  the  conscious  existence  of  which  was  of  the  very  essence 
of  guilt. 

Other  errors  have  been  a'^signed  upon  this  record,  but  their 
consideration  is  deemed  unnecessary,  inasmuch  as  we  think 
the  requested  charge  should  have  been  given,  and  withholding 
it  was  error  such  as  must  have  prejudiced  the  defendant  in 
his  trial  upon  the  merits.  For  that  cause,  the  judgment  must 
be  reversed  and  a  venb'e  de  novo  awarded. 


CATHERINE  A.  ADAMS  v.  STATE. 

1.  A  general  owner  of  goods  may  be  guilty  of  larceny  in  stealing  such 
goods  from  a  special  owner. 

2.  The  indiclmeut  in  such  case  charging  the  stolen  goods  as  the  property 
of  the  special  owner,  is  good. 

3.  To  constitute  the  crime  of  larceny  in  such  cases,  the  taking  must  be 
felonious. 


On  error  to  Quarter  Sessions  of  the  county  of  Union. 

Argued   at   June   Term,    1883,  before   Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  §yckel  and  Kjs'app. 
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For  the  plaintiff  in  error,  A.  Kalisch. 
For  the  state,  W.  R.  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  plaintiff  in  error  was  indicted  for  grand 
larceny  at  the  May  term  of  the  Union  Oyer  and  Terminer, 
the  indictment. charging  her  with  having  feloniously  stolen 
certain  goods  and  chattels  as  the  property  of  Thomas  W. 
Sloan,  above  the  value  of  $20.  She  was  tried  before  the 
Quarter  Sessions  of  that  county,  convicted  upon  the  trial,  and 
sentenced  to  nine  months'  imprisonment  at  hard  labor.  The 
property  was  levied  upon  by  Sloan  as  the  property  of  Catherine 
Adams,  under  an  execution  which  Sloan  held,  as  constable, 
against  her ;  the  constable  allowed  the  goods  to  remain  at  the 
house  of  the  plaintiff  in  error,  the  place  of  the  levy,  she  being 
informed  of  the  levy.  Before  the  time  for  sale  under  the 
execution,  the  plaintiff  in  error  took  and  disposed  of  the 
goods. 

The  case  comes  up  on  exceptions  to  the  refusal  of  the  court 
to  charge  as  requested,  and  upon  the  charge  as  made.  The 
assignments  of  error  present  the  question  whether  larceny  may 
be  committed  by  the  general  owner  of  property  in  taking  it 
from  one  who  has  the  special  ownership,  without  felonious 
intent  in  such  taking. 

It  is  impossible,  under  ordinary  circumstances,  for  one  to 
commit  larceny  in  taking  possession  of  his  own  property,  and 
the  general  owner  of  goods,  in  their  lawful  possession,  has  full 
dominion  and  control  over  such  goods;  but  it  seems  to  be 
well  settled  in  the  law  that  larceny  may  be  committed  by  a 
man  stealing  his  own  property,  if  the  taking  be  animo  furandi, 
or  with  a  fraudulent  design  to  charge  the  bailee  with  the  value 
of  it.  There  is  a  passage  found,  as  early  as  the  time  of  the 
Year  Books,  in  which  it  is  said  "  if  I  bail  to  you  certain  goods 
to  keep,  and  then  retake  them  feloniously,  that  I  should  be 
hung  for  it,  and  yet  the  property  was  in  me."  This  passage 
is  found   repeated  in  all  the  leading  criminal   treatises,  but 
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with  the  addition  that  the  goods  be  taken  with  the  fraudulent 
design  to  charge  the  bailee  with  their  value.  1  Hale  P.  C. 
513;  4  Bl.  Com.  334;  2  East  P.  C.  558;  Ros.  Q-im.  Ev. 
650.  As  if  one  delivers  his  goods  to  another,  as  his  servant 
or  bailee,  and  then  steals  them  from  such  servant  or  bailee, 
with  a  fraudulent  iutent  to  charge  him  with  their  value,  this 
would  be  larceny  in  the  owner,  although  he  might  have  had 
their  possession  through  the  lawful  assertion  of  his  title.  On 
an  indictment  for  larceuy  against  such  general  owner,  the 
property  in  the  goods  stolen  may  be  laid  as  that  of  the  special 
owner.  The  general  property  of  goods  levied  on  by  execu- 
tion is  in  the  debtor,  and  remains  in  him  until  they  are  sold 
for  the  purpose  of  satisfying  the  execution  ;  but  the  officer 
who  levies  acquires  a  special  property  in  those  goods  which  en- 
titles him  to  their  possession  until  satisfaction  be  made  of  the 
execution.  Dillenback  v.  Jerome,  2  Cow.  293  ;  Smith  v.  Burtis,  6 
Johns.  196.  The  defendant  a^ked  the  court  to  charge  the  jury 
that  there  was  a  variance  in  the  allegation  of  property  in  Sloan, 
and  the  proof  upon  the  trial — that,  therefore,  the  defendant 
should  not  be  convicted.  This  the  court  refused  to  charge,  and 
the  evidence  is  brought  here  for  examination  as  to  the  correct- 
ness of  the  court's  action  in  so  refusing  ;  but  ui)on  the  evidence 
it  appears  that  Sloan,  as  already  stated,  had  a  special  property  in 
the  goods,  and  they  were,  therefore,  properly  laid  as  his  goods 
in  tl>e  indictment.  There  was  no  error  in  refusing  so  to 
charge. 

The  next  exception  is  as  to  what  the  court  did  charge  on 
the  subject  of  ownership.  By  the  bill  of  exceptions  it  appears 
that  the  court  said  that  by  virtue  of  the  eiecution  and  levy 
"the  constable  became  the  owner  of  the  goods  levied  upon 
until  sold  by  him,  and  that  if  she  took  the  goods,  or  assisted 
anyone  else  in  the  taking,  she  is  guilty."  The  part  of  the 
charge  contained  in  this  bill  of  exceptions  is  all  we  have  of  it. 
It  would  seem  to  be  a  sufficient  statement  of  the  law  defining 
the  rights  which  the  constable  acquires  in  virtue  of  a  levy.  It 
was  made  by  the  court  in  answer  to  the  objection  that  the  true 
ownership  was  not  alleged  in  the  indictment,  and  as  respects 
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that  question,  the  instruction  of  the  court  was  correct.  The 
oonstable's  ownership  was  a  qualified  one,  it  is  true,  but  it 
was  sufficient  to  support  the  averment.  The  further  state- 
ment in  that  portion  of  the  charge,  namely,  '<  that  if  she  took 
the  goods  or  assisted  any  one  else  in  taking  them,  she  is 
guilty,"  may  be  subject  to  more  criticism.  It  certainly  is  not 
a  full  presentation  of  the  law.  It  is  not  every  sort  of  takino- 
of  these  goods  that  would  make  her  criminally  liable.  It 
might  have  amounted  to  no  more  than  a  trespass  or  a  conver- 
sion of  the  property  as  against  the  officer.  The  goods  were 
left  in  her  custody  by  the  officer.  As  between  them  she  may 
have  been  considered  as  a  mere  receiptor  for  the  goods,  with 
the  right  in  the  officer  to  deprive  her  of  her  possession  and 
assume  it  himself.  But  she  not  only  had  their  actual  cus- 
tody but  was  as  well  the  general  owner,  and  could  at  any 
time  before  sale,  by  paying  the  judgment,  remove  the  officer's 
hands  entirely  from  her  property.  Now,  unless  her  taking 
the  goods  was  under  such  circumstances  as  in  some  way  to 
fraudulently  charge  him  with  their  value,  it  is  difficult  to  find 
any  recognized  rule  of  criminal  law  that  would  hold  her  an- 
swerable for  larceny. 

This  case  fails  in  resemblance  to  that  of  Palmer  v.  People, 
10  Wend.  166,  in  this  important  feature:  Palmer  was  con- 
victed of  having  feloniously  stolen  property  of  one  Jennings, 
who,  as  constable,  had  levied  upon  property  by  virtue  of  an 
execution  against  Palmer.  The  goods,  by  the  officer's  con- 
sent, remained  with  Palmer,  who  subsequently  sold  the  shingles 
and  chaiged  the  constable  with  having  taken  them  away,  and 
brought  suit  against  him  for  their  value  upon  that  false  alle- 
gation. This  proof  was  held  sufficient,  on  the  ground  that  it 
charged  a  felonious  taking  of  his  own  pro^jerty,  with  intent  to 
charge  the  constable  with  the  value  of  it,  bringing  the  case 
within  the  rule  above  stated  as  the  ground  of  criminal  liability. 
In  this  charge  is  found  the  broad  proposition  that  any  sort  of 
taking  or  conversion  by  the  general  owner  of  property  left  in 
her  possession  by  a  constable  possessed  of  the  rights  which  a 
levy  gives  him,  is  a  criminal  act,  and  that  of  larceny.     No 
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fraudulent  or  evil  design  existing  in  the  mind  of  the  defend- 
ant is  charged  or  intimated  to  be  a  necessary  element  of  guilt. 
It  would  not  be  every  taking  by  a  mere  stranger  of  these 
goods  from  the  possession  of  the  constable  that  would  amount 
to  larceny.  A  felonious  intent  would  he  a  requisite  ingredient 
in  such  crime.  A  conversion  of  the  goods  by  a  stranger  who 
had  been  appointed  their  keeper  by  a  constable,  would  not 
have  been  a  crime  but  a  civil  wrong  merely.  To  hold  the 
general  owner  in  possession  to  a  severer  rule  seems  to  me  to 
savor  of  illegal  severity.  I  am  unable,  in  the  researches  I 
have  made,  to  find  any  case  which  warrants  the  ascription  of 
criminality  to  such  facts.  The  case  of  JRex  v.  Wilkeson,  Russ. 
&  By.  471,  wliieh  goes  as  far  as  any  other  that  I  have  found, 
presented  the  features  of  flagrant  fraud  on  the  part  of  the 
defendants,  who  were  the  real  owners  of  the  property,  upon 
either  tiie  prosecutors  or  upon  the  crown.  As  to  which  the 
judges  were  divided  in  opinion.  If  we  are  permitted  to  look 
into  the  evidence  which  is  handed  us  with  the  record,  one 
can  scarcely  escape  the  conclusion  that  if  the  rule  had  been 
stated  to  the  jury  with  the  proj^er  qualification,  they  must 
have  failed  to  find  in  it  evidence  of  such  felonious  design  as 
would  have  raised  the  offence  above  that  of  a  mere  civil  injury. 
Whether  the  judge  in  other  parts  of  his  charge  qualified  the 
expressions  in  the  opinion  excepted  to,  we  have  no  means  of 
knowing;  the  charge  is  not  before  us.  We  have  nothing  but 
this  pointed  statement  of  his  views  of  the  law.  We  must 
assume  that  this  embraced  his  entire  instruction  to  the  jury 
upon  the  legal  requisites  of  guilt,  and  it  was  erroneous  in  a 
way  that  must  have  prejudiced  the  defendant  in  her  trial.  I 
think  the  judgment,  for  this  error,  should  be  reversed  and  a 
new  trial  ordered. 
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FANNY  LATTAN  AND  ANGELICA  LATTAN  v.  EOYAL 
INSURANCE  COMPANY. 

1.  A  provision  in  a  policy  of  insurance  "  that  in  case  there  be  any  in- 
surance in  any  other  ofBce  extending  to  the  property  hereby  insured, 
tlien  this  company,  in  case  of  a  loss,  will  only  be  liable  to  pay  its 
ratable  proportion  of  the  damage,"  has  relation  to  the  existence  in 
fact  of  other  insurance  at  tlie  time  of  the  loss,  and  does  not  bind  the 
jissured  to  keep  up  another  policy  which  was  on  the  property.  He 
may  consent  to  or  submit  to  a  cancellation  of  the  latter  before  the  loss 
has  occurred,  without  affecting  his  rights  under  the  former. 

2.  To  effect  the  cancellation  of  a  policy  under  a  condition  that  "the  in- 
surance may  be  terminated  at  the  option  of  the  company,  on  giving 
notice  to  that  effect  and  refunding  a  ratable  proportion  of  the  premium 
for  the  unexpired  term  of  the  policy,"  there  must  be  proof  that  the 
conditions  on  which  the  right  to  terminate  the  insurance  depended 
were  complied  with  before  the  loss  occurred. 

3.  A  notice  dated  February  3d,  1874,  stating  that  the  company,  desiring 
to  cancel  the  policy,  will  allow  the  assured  until  the  4th  of  February, 
1874,  to  replace  the  same  in  some  other  company,  but  on  and  after 
said  date  will  consider  said  policy  as  canceled  and  of  no  further  force 
and  effect,  is  sufficient  in  form.  But  proof  that  the  notice  was  pre- 
pared on  the  day  it  bears  date,  for  immediate  service;  that  it  was 
found  among  the  papers  of  the  assured  after  his  death — the  fire,  which 
happened  February  12th,  1874,  having  occurred  in  his  lifetime— is 
not  sufficient  proof  of  service. 

4.  A  policy  of  insurance  issued  to  the  owner  of  the  premiies,  in  which  is 
written  "Loss,  if  any,  payable  to  F.  L.  and  A.  L.,  mortgagees,"  is  a 
contract  by  the  insurer  with  the  mortgagees  to  pay  them  the  insurance 
money  according  to  the  terms  of  the  policy.  It  is  also  a  contract  for 
the  full  term  for  which  the  policy  is  issued,  and  the  insurer,  under 
such  a  stipulation  as  is  in  question,  cannot  terminate  the  contract  of 
insurance  by  withdrawing  it  before  the  expiration  of  the  term  specified 
in  the  contract,  without  notice  to  the  mortgagees. 

6.  Repayment,  or  a  tender  of  the  ratable  proportion  of  the  premium,  is 
also  a  prerequisite  to  the  termination  of  the  policy.  Notice  without 
repayment,  or  an  actual  tender  of  payment,  is  no  compliance  with  the 
condition  unless  there  be  a  waiver  of  repayment. 

6.  Repayment  or  a  tender  to  the  assured  is  compliance  with  the  condi- 
tion ;  but  a  credit  by  the  company  of  a  ratable  proportion  of  the 
premium  on  a  debt  due  to  it  from  the  assured,  not  assented  to  by  him, 
is  not  sufficient. 

7.  Though  the  mortgagees  to  whom  the  insurance  money  is  payable  are 
entitled  to  notice  ©f  the  withdrawal  of  the  contract  of  insurance  by  the 
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insurer,  they  take  their  contract  subject  to  be  defeated  by  the  breach 
of  the  conditions  of  insurance  bythe  assured. 


On  case  certified  from  the  Moumouth  Circuit. 

This  suit  was  brought  on  a  policy  of  insurance  against  loss 
by  fire  issued  by  tlie  defendant  for  ^3000.  The  policy  was 
dated  August  4th,  1873,  and  was  issued  to  Peter  Righter, 
the  owner  of  the  property  insured.  Written  in  the  body  of 
the  policy  was  this  clause  :  "  Loss,  if  any,  payable  to  Fanny 
Lattan  and  Angelica  Lattan,  of  the  city  of  New  York."  The 
policy  was  to  run  for  one  year. 

The  buildings  insured  were  destroyed  by  fire  February 
12th,  1874. 

On  the  9th  of  July,  1873,  Righter  had  taken  out  a  policy 
of  insurance  on  the  same  property  in  the  Hibernia  Insurance 
Company  for  $2000,  to  be  in  force  for  one  year.  In  this  policy 
also  was  written  "  Loss,  if  any,  payable  to  Fanny  Lattan  and 
Angelica  Lattan,  mortgagees  "  Righter,  when  he  took  out 
the  policy,  paid  $45,  the  full  premium  for  an  insurance  for 
one  year. 

The  Hibernia  company  canceled  its  policy  by  an  entry  in 
its  books,  "Canceled  February  4th,  1874." 

Suit  was  brought  on  the  Hibernia  policy  by  the  adminis- 
trators of  Righter. 

On  the  12th  of  June,  1875,  the  adjuster  of  the  Royal  In- 
surance Company  adjusted  the  entire  loss  at  §4300,  and  appor- 
tioned it — §2650  to  be  paid  by  that  company,  and  §1650  to 
be  paid  by  the  Hibernia  company.  The  latter  company, 
denying  its  liability  under  its  policy,  took  no  part  in  the  ad- 
justment. 

The  Royal  Insurance  Company  then  paid  the  said  sum  of 
§2650,  and  signed  the  following  paper : 

"  The  Royal  Insurance  Company  of  Liverpool  hereby 
admit  and  declare  that  they  have  received  due  notice  and  full 
proof  of  loss  and  damage  by  fire,  on  the  12th  February  last, 
to  property  of  Peter  Righter,  in  city  of  Newark,  State  of  New 
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Jersey,  insured  under  their  policy  No.  1,139,554,  for  $3000. 
And  tlie  said  company  having,  this  12th  day  of  June,  1875, 
paid  upon  said  loss  the  sum  of  $2650,  they  hereby  agree  to 
pay  to  the  administrators  of  said  Peter  Righter  the  balance  of 
three  hundred  and  fifty  dollars,  in  case  the  suit  brought  by 
said  administrators  against  the  Hibernia  Insurance  Company, 
upon  the  policy  issued  by  them,  shall  fail  of  recovering  a  ver- 
dict, on  demand  thereafter. 

[Signed,]  "  RoYAL  Insurance  Company, 

**  Per  George  Wood,  Agt." 

The  suit  brought  against  the  Hibernia  company  was  not 
duly  prosecuted.  Judgment  of  nonpros,  was  taken  for  want 
of  a  declaration. 

This  suit  is  brought  against  the  Royal  Insurance  Company 
to  recover  $350,  the  difference  between  the  $3000  for  which 
its 'policy  was  issued,  and  the  $2650  paid,  with  interest. 

The  policy  of  the  Royal  Insurance  Company  contained  this 
clause : 

"  It  is  hereby  declared  and  agreed  that,  in  case  of  the  assured 
holding  any  other  policy  in  this  or  any  other  company  on  the 
property  insured  hereby,  subject  to  the  conditions  of  average, 
this  policy  shall  be  subject  to  average  in  like  manner;  and  it 
is  hereby  further  declared  and  agreed  that  in  case  there  be  any 
insurance  in  any  other  office  extending  to  the  property  hereby 
insured,  then  this  company,  in  case  of  loss,  will  only  be  liable 
to  pay  its  ratable  proportion  of  the  damage  ascertained  in  ac- 
cordance with  the  conditions  of  this  |)olicy." 

The  Hibernia  policy  contained  a  condition  that  "The  in- 
surance may  also  be  at  any  time  terminated  at  the  option  of 
the  company,  on  giving  notice  to  that  effect  and  refunding  a 
ratable  proportion  of  the  premium  for  the  unexpired  term  of 
the  policy." 

On  the  3d  of  February,  1874,  the  Hibernia  company  de- 
termined to  cancel  its  policy,  and  the  secretary  prepared  the 
followino;  notice : 
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"  HiBERNiA  Mutual  Fire  Insurance  Co.,  1 

"  179  Market  street,  V 

"Newark,  N.  J.,  February  3d,  1874.      J 

"  Peter  Righter,  Esq.  : 

^^  Dear  Sir — Please  take  notice  that  tliis  company,  desiring 
to  cancel  policy  No.  2240,  issued  to  you  July  9tli,  1873,  will 
allow  you  until  the  4th  day  of  February,  1874,  to  replace  the 
same  in  some  other  company,  but  on  and  after  .said  date  we 
will  consider  said  policy  as  canceled  and  of  no  further  f(^rce  or 
eflfect. 

"  Wm.  O'Connor 

"  Secretary." 

The  Hibernia  policy  also  contained  the  following  condition  : 
"  And  it  is  agreed  and  declared  to  be  the  true  intent  and  mean- 
ing of  the  parties  hereto  *  *  *  that  if  the  premises  shall 
become  vacant  and  unoccupied,  *  ♦  *  from  thenceforth 
this  policy  shall  be  void  and  of  no  force  or  effect." 

The  suit  was  tried  by  the  court  without  a  jury,  and  resulted 
in  a  finding  for  the  plaintiff.  A  rule  to  show  cause  was 
granted  and  the  case  was  certified  into  this  court  for  its  ad- 
visory opinion  on  certain  questions  of  law. 

Argued  at  June  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syokel  and  Knapp 

For  the  plaintiff-:,  J.  Clnrrt^nr  Conover. 

For  the  defendant,  G.  D.   W.  Vroom  and  Chilion  Bobbins, 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiffs  cannot  recover  the  balance  of 
the  adjusted  loss  on  the  promise  of  the  defendant  contained  in 
the  agreement  of  June  12th,  1875.  That  promise  to  pay  was 
made  to  Righter's  administrators,  and  was  conditional  upon 
their  failure  to  recover  a  verdict  in  the  suit  they  had  brought 
against  the  Hibernia  company;  and  it  was  an  implied  condi- 
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tion  that  that  suit  sliould  be  prosecuted  to  a  verdict  one  way 
or  the  other.  The  suit  was  not  so  prosecuted.  It  was  non 
prossed  for  the  failure  to  file  a  declaration.  The  result  of 
this  suit  must  be  determined  on  questions  of  law,  independent 
of  the  agreement  of  June  12th,  1875. 

The  clause  in  the  defendant's  policy  with  respect  to  other 
insurance  was  part  of  its  contract  of  insurance.  It  was  one 
of  the  terms  of  the  agreement  between  the  parties  that  in  case 
there  should  be  other  insurance  upon  the  property,  the  com- 
j)any  should  pay  only  its  ratable  proportion  of  the  damages- 
sustained  by  reason  of  the  fire.  The  Hibernia  policy  had  been 
taken  out  before  the  defendant's  policy  was  issued.  It  was 
taken  out  for  a  terra  of  insurance  that  covered  the  time  when 
the  fire  occurred.  If  that  policy  was  in  force  when  the  fire 
happened,  "it  was  other  insurance,  within  the  meaning  of  the 
defendant's  policy,  and  in  that  event  the  defendant  is  liable 
only  for  a  r^able  proportion  of  the  loss. 

The  assured  was  put  under  no  obligation  to  the  defendants 
to  keep  up  the  Hibernia  policy.  He  might  consent  to  or  sub- 
mit to  the  cancellation  of  the  Hibernia  policy  before  a  loss 
occurred,  without  affecting  his  rights  under  the  defendant's 
policy.  Hand  v.  WUliamsburgh  Ins.  Co.,  57  N.  Y.  41,  47. 
The  condition  of  things  to  which  the  clause  in  the  defendant's 
policy  had  reference  was  the  existence,  in  fact,  of  other  in- 
surance on  the  property  at  the  time  of  the  fire.  The  case 
hinges,  therefore,  on  the  question  whether,  as  between  the 
Hibernia  company  and  the  parties  interested  in  its  contract  of 
insurance,  its  policy  had  been  terminated  in  accordance  with 
its  condition  of  insurance. 

The  Hibernia  company  resolved  to  terminate  its  policy  on 
the  4th  of  February,  1874,  and  the  principal  question  certi- 
fied is  whether  the  company  did  what  was  necessary  to  be 
done,  under  the  terms  of  its  policy,  in  order  to  efifectuate  that 
purpose,  before  the  fire  occurred.  The  question  relates  to  the 
form  of  the  notice  that  was  prepared,  and  the  mode  of  service, 
and  the  refunding  of  a  ratable  proportion  of  the  premium  for 
the  unexpired  term— whether  these  things  were  done  in  com- 
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pliance  with  the  conditions  on  which  the  company  reserved  the 
power  to  cancel  its  policy. 

First.  The  notice,  we  think,  was  sufficient  in  form.  The 
notice  in  Van  Valkenburgh  v.  Lenox,  51  N.  Y.  465,  was  some- 
what equivocal  in  its  terms,  and  yet  we  do  not  understand 
from  the  opinion  of  the  court  that  the  case  was  decided  and 
the  cancellation  declared  ineffectual  upon  the  insufficiency  of 
the  notice  in  form.  It  is  reasonable  that  the  underwriter 
should  give  the  assured  a  reasonable  time  to  obtain  new  in- 
surance before  enforcing  a  cancellation  of  its  policy  under  such 
a  condition.  Tiie  notice  in  this  case  is  unequivocal  in  its  im- 
port. It  notified  the  assured  that  on  and  after  the  4lh  of 
February,  1874,  the  company  icilL  consider  the  policy  /is  can- 
celed and  of  no  furtiier  force  or  effect.  The  assured  upon 
whom  sudi  a  notice  was  served,  would  be  left  in  nfi  doubt  of 
the  purpo!«e  of  the  company.  He  couUl  not  fail  to  understand 
that  it  was  notice  of  the  cancellation  of  his  policy  to  take  effect 
on  the  4th  of  February,  1874. 

Second.  The  proof  of  service  of  this  notice  on  Righter  in 
due  season  is  slight.  The  secretary  of  the  company  testified 
that  he  prepared  it  and  handed  it  to  Nugent,  an  agent  of  the 
company,  on  the  3d  of  February,  1874,  with  directions  to 
serve  it  on  Righter  immediately.  Xugent  and  Righter  were 
bo'h  dead  at  the  time  of  the  trial.  Righter  died  in  the  fall 
of  1874.  One  of  his  administrators  testified  that  he  found  the 
notice  among  the  effects  of  the  deceased  after  his  death.  There 
is  no  other  testimony  on  the  subject.  The  testimony  of 
Righter's  administrator  is  proof  that  the  notice  was  served 
upon  Righter,  but  there  is  no  evidence  whatever  that  it  was 
served  upon  him  before  the  fire  occurred.  The  proof  on  this 
subject,  we  think,  is  insufficient.  A  party  who  seeks  the' 
advantage  of  the  termination  of  a  continuing  contract  before 
the  period  limited  for  its  duration,  in  compliance  with  a 
power  to  terminate  contained  in  the  contract,  must  show  by 
proof  that  he  complied  with  the  conditions  on  which  the 
power  was  exercisable,  and  that  he  did  so  at  a  period  before 
his  liabilitv  under    the  contract  was  incurred.     The  burden 
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of  making  such  proof,  with  respect  to  the  termination  of  the 
policy  issued  by  the  Hibernia  company,  rested  upon  the 
plaintiffs.  They  can  recover  the  proportion  of  the  loss  in 
controversy  only  by  showing  that  they  have  no  right  to  re- 
cover it  under  the  policy  issued  by  the  Hibernia  company,  by 
reason  of  the  policy  issued  by  the  latter  having  been  can- 
celed before  the  loss. 

In  another  respect,  the  service  of  notice  is  insufficient  to 
answer  present  purposes.  Righter  was  the  owner  of  the 
premises  insured.  The  plaintiffs  were  mortgagees.  Both 
policies  contained  the  provision  that  the  loss,  if  any,  should 
be  payable  to  the  plaintiffs.  In  the  Hibernia  policy  it  was  to 
be  payable  to  the  plaintiffs  as  mortgagees.  A  mortgagee 
under  such  a  policy  takes  the  contract  of  insurance  subject  to 
the  conditions  of  the  policy,  and  under  a  liability  to  have  his 
rights  defeated  by  a  breach  of  the  conditions  of  insurance  by 
the  assured  ;  but,  nevertheless,  he  takes  under  a  contract  with 
the  insurer  to-  pay  him  according  to  the  terms  of  the  policy. 
State  Ins.  Co.  v.  Maackens,  9  Vroom  564.  The  contract  with 
the  mortgagee  is  for  insurance  for  the  full  term  for  which  the 
policy  is  issued.  The  condition  in  question  does  not  specify 
to  whom  notice  shall  be  given,  and  on  the  plainest  principles 
of  justice,  the  insurer,  under  such  a  stipulation,  cannot  termi- 
nate the  contract  of  insurance  by  withdrawing  it  before  the 
expiration  of  the  term  specified  in  the  contract,  without  notice 
to  the  mortgagee.  So  far  as  the  interest  of  the  mortgagee  is 
concerned,  cancellation  of  the  policy  without  notice  to  him 
would  be  unavailing. 

Third.  The  refunding  by  the  company  of  a  ratable  propor- 
tion of  the  premium  fur  the  unexpired  term  of  the  policy,  is 
made  a  condition  precedent  to  the  cancellation  of  the  policy. 

The  policy  having  been  taken  out  by  Righter,  the  owner 
of  the  premises,  and  in  his  name,  and  the  premium,  which 
was  the  consideration  for  the  insurance,  having  been  paid  by 
him,  the  repayment  to  him  of  the  ratable  proportion  thereof 
for  the  unexpired  term,  would  be  a  compliance  with  this  con- 
dition.     Although   the  mortgagees,  to   whom    the  loss  was 
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made  payable,  as  security  for  the  mortgage  money,  would  be 
■entitled  to  notice  of  cancellation,  they  had  no  claim,  legal  or 
-equitable,  on  the  proportion  of  the  premium  to  be  returned. 

But  the  obligation  of  the  insurer  to  repay,  or  tender,  the 
ratable  proportion  of  the  premium,  is  an  essential  part  of  the 
condition  to  be  performed  and  a  prerequisite  to  the  termina- 
tion of  the  policy.  Notice  without  repayment,  or  an  actual 
tender  of  payment,  is  no  compliance  with  the  condition ;  and 
unless  there  be  a  waiver  of  repayment,  notice  and  actual  can- 
<5ellation  of  the  policy  by  the  insurer  will  amount  to  nothing. 
Van  Valkenbur(/h  v.  Lenox,  51  X.  Y.  465  ;  Hathoni  v.  Ger- 
man Ins.  Co ,  55  Barb.  28 ;  Peoria  Ins.  Co.  v.  BoUo,  47  ///. 
516;    Wood  on  In.s.,  §  106. 

Neither  payment  nor  a  tender  of  payment  of  the  unearned 
premium  \\as  made.  The  secretary  calculated  the  pro  rata 
premium  for  the  unexpired  term  at  $19.37.  Righter  owed 
the  company  §22.50  for  unpaid  premiums  on  other  policies. 
The  secretary  made  out  a  bill  of  these  unpaid  premiums,  on 
which  he  stated  a  credit  of  the  premium  on  this  policy  of 
319.37.  This  bill  was  handed  to  Nugent  with  the  notice  for 
service  on  Righter.  No  other  proof  of  service  was  given, 
except  that  the  bill  was  found  among  Righter's  effects  after 
his  death.  The  policy  was  also  found  among  his  effects,  and 
tliere  is  no  evidence  that  he  consented  to  accept  this  credit  in 
lieu  of  actual  repayment  of  the  pro  rata  premium  to  be  repaid 
on  the  cancellation  of  the  policy.  It  was  insisted  that  this 
credit  was  a  sufficient  repayment,  and  Bergson  v.  Builders^ 
Ins  Co.,  38  Cal.  541,  was  cited.  In  that  case  the  policy  had 
been  issued  on  a  credit  of  part  of  the  premium,  and  when  the 
notice  of  cancellation  was  giv^en,  the  payment  that  had  been 
maile  by  the  assured  on  account  of  the  premium  was  not  suffi- 
cient to  cover,  pro  rata,  the  time  that  had  run  on  the  policy. 
The  court  held  that  inasmuch  as  no  part  of  the  premium  was 
repayable,  nothing  was  due  to  the  assured,  and  no  money  was 
to  be  returned  to  him,  and  consequently  no  tender  was  re- 
quired. In  this  ca.se  Righter  was  entitled  to  have  819.50  of 
the  §45  he  had  paid  as  a  premium  on  this  policy  refunded  to 
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him.  It  was  not  repaid  or  tendered,  and  there  is  no  evidence 
that  he  waived  repayment  or  consented  to  the  company's 
credit  of  it  on  other  demands  it  had  against  him.  In  the  ab- 
sence of  such  evidence,  it  does  not  appear  that  the  policy  was- 
lawfully  canceled. 

Fourth.  The  plaintiffs  offered  testimony  tending  to  show 
that  the  premises  insured  were  vacant  and  unoccupied  at  the 
time  of  the  fire,  and  had  been  so  for  some  time  previous.  The 
Hibernia  policy  contains  a  provision  that  if  the  premises  in- 
sured shall  become  vacant  and  unoccupied,  from  thencefortb 
the  policy  should  be  void  and  of  no  force  or  effect.  The 
policy  issued  by  the  defendant  contains  no  such  provision. 
This  evidence  was  competent  for  the  purpose  of  showing  that 
at  the  time  of  the  loss  there  was  not,  under  the  Hibernia 
policy,  any  "  insurance  *  *  *  extending  to  the  property 
*  *  *  insured,"  which  was  the  condition  on  which  the 
defendant  stipulated  that  it  should  be  liable  to  pay  only  its 
ratable  proportion  of  the  damage.  If  the  premises  insured 
became  vacant  and  unoccupied,  from  thenceforth  the  Hibernia 
policy  became  void,  and  ceased  to  be  an  insurance  "  extending 
to  the  property,"  {Sonneborn  v.  Ins.  Co.,  15  Vrooni  220,)  and 
the  plaintiffs  took  their  rights  in  the  Hibernia  policy  subject 
to  be  defeated  by  a  breach  of  its  conditions  of  insurance.  State 
Ins.  Co.  v.  Maackens,  supra;  Warbasse  v.  Sussex  Ins.  Co.,  13^ 

Vroom  203. 

It  does  not  appear  that  the  court  below  found  for  the 
plaintiffs  on  this  ground,  and  the  certificate  does  not  ask  the 
advisory  opinion  of  this  court  on  matters  of  fact  depending  on 
the  weight  or  effect  of  the  evidence.  We  can  only  say  that  if 
it  appeared  to  the  Circuit  Court  that  the  Hibernia  policy  had 
been  avoided  on. this  ground,  that  would  be  a  complete  answer 
to  the  defendant's  defence. 

A  certificate  will  be  made  in  accordance  with  this  opinion. 
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STATE,  CHARLES  SIEDLER  ET  AL.,  PROSECUTORS,  v.  BOARD 
OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  HUD- 
SON. 

1.  Tlie  act  enlitled  "An  act  to  authorize  the  board  of  chosen  freeholders 
in  the  counties  of  this  state  to  lay  out,  open  and  improve  a  public  road 
in  each  of  tlie  counties  of  the  liist  class  in  this  state,"  passed  March 
7th,  18S3,  (Pawp/i.  L.,  p.  65,)  requires  that  separate  tickets  and  ballot- 
boxes  shall  be  used  in  voting  for  and  against  such  public  road. 

2.  The  rule  of  construction  applied  is  that  a  grant  of  power  to  tax  for 
special  pur})()scs,  given  by  the  state  to  municipalities  or  counties,  shall 
be  cunsiruetl  with  htiictness. 


Ou  certiorari  to  the  board  of  freeholders  of  the  county  of 
Hudson  to  review  certain  preambles  and  resolutions  adopted 
by  them  Ai)ril  lOih,  1883,  ttc,  return  is  made  of  tiieir  pro- 
ceedings under  an  act  of  the  legislature  of  New  Jersey,  enti- 
tled "  An  act  to  authorize  the  board  of  chosen  freeholders  in 
the  counties  of  this  state  to  lay  out,  open  and  improve  a  pub- 
lic road  in  each  of  the  counties  of  the  lifbt  class  in  this  state," 
passed  March  7th,  1883.     Pamph.  L.,  p.  65. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magie. 

For  the  prosecutors,  W.  Brinherhoff. 

For  the  defendants,  /.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Several  important  questions  have  been  raised 
on  the  return  to  this  writ,  relating  to  the  constitutionality  of 
the  act  of  March  7th,  1883,  and  of  the  act  of  February  7th, 
1883,  entitled"  An  act  for  the  classification  of  counties  of  this 
state  for  all  purposes  of  legislation  in  relation  thereto ;  "  also 
as  to  the  legality  of  the  delegation  of  power  to  the  voters  of 
the  county,  by   which   the  act  shall  not  confer  authority  to 
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operate  under  it  by  the  board  of  chosen  freeholders  of  any 
county  until  the  same  shall  have  been  accepted  by  a  majority 
of  the  votes  cast  as  therein  provided.  An  election  has  been 
held  at  the  next  regular  annual  election  for  members  of  the 
board  of  chosen  freeholders  in  Hudson  county,  which  is  a 
county  of  the  first  class,  according  to  the  enumeration  in  the 
act  of  February  7th,  1883,  and  a  statement  of  the  result  of  the 
election  shows  that  the  act  has  been  accepted  by  a  majority  of 
the  votes  cast  at  such  election. 

Upon  this  return  the  board  of  freeholders  have  acted  and 
passed  the  preambles  and  resolutions  in  controversy.  They 
recite  the  act,  the  election  under  it,  the  result  and  the  power 
thereby  conferred  on  the  board  to  operate  under  said  act  and 
execute  its  jjrovisions,  and  resolved  that  the  board  deem  it 
advisable  and  for  the  best  interest  of  the  county  of  Hudson, 
to  lay  out,  open,  construct,  improve  and  maintain  a  public 
road  in  that  county,  in  accordance  with  the  provisions  of  said 
act.  By  another  resolution  they  appoint  a  committee  of  seven 
members  of  the  board  to  be  a  standing  committee  under  the 
name  of  "Committee  on  Public  Road;"  and  by  a  further 
resolution,  authorize,  empower,  and  direct  the  committee  to 
select  one  or  more  preliminary  route  or  routes,  location  or  loca- 
tions of  a  public  road  in  that  county,  to  be  submitted  to  the 
board  for  its  consideration;  to  make  surveys  and  maps; 
employ  a  competent  engineer  for  that  purpose,  and  if  they 
deem  it  desirable,  sit  to  hear,  upon  notice  given,  any  sugges- 
tions which  citizens  may  offer.  The  entire  cost  of  this  road 
may  equal,  but  not  exceed,  the  sum  of  $1,000,000. 

The  prosecutors,  being  citizens  and  tax-payers  of  the  county 
of  Hudson,  have  interposed  this  writ  of  certiorari  at  this  stage 
of  the  proceedings  and  raise  the  objections  above  stated,  with 
others,  to  the  construction  of  the  road  and  the  imposition  of 
its  cost  upon  the  tax-payers  of  the  county. 

We  have  been  stopped  at  the  beginning  of  our  examination 
of  the  reasons  which  appeared  to  be  the  most  serious  and  im- 
portant, based  on  the  constitutionality  of  the  acts  referred  to 
as  authorizing  these  proceedings,  by  the  preliminary  objection 
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that  the  voting  at  the  election  on  which  the  power  of  the 
board  of  freeholders  depends  was  contrary  to  the  provisions  of 
the  twenty-sixth  section  of  the  act.  The  legislature  have 
guarded  the  election  at  which  the  important  question  of  the 
construction  of  this  public  road  and  the  large  expenditure  of 
money  involved  shall  be  determined,  with  particulars  intended 
to  arrest  the  attention  of  the  voters  and  to  prevent  the  voting 
from  being  confused  and  gathered  in  with  the  names  and 
tickets  used  in  ordinary  elections.  In  effect,  they  have  pro- 
vided that  at  the  next  annual  election  thereafter  held  for 
members  of  the  board  of  chosen  freeholders  in  the  county, 
there  shall  be  two  elections  held  by  the  same  judges  of  election, 
who  shall  act  as  in  the  general  election.  One  shall  be  the 
general  election  of  county  officers;  the  other  shall  decide,  under 
the  twenty-sixth  section,  whether  there  shall  be  a  public  road 
or  not.  The  terms  of  the  act  provide  "  that  the  mode  of  voting 
shall  be  'for  public  road'  or  'against  public  road;'  that  the 
board  of  chosen  freeholders  shall  cause  notice  to  be  given  of 
the  election  at  which  such  vote  shall  be  taken  in  at  least  six 
newspapers  printed  in  the  county  where  such  vote  is  to  be 
taken,  for  at  least  once  a  week  for  four  successive  weeks  be- 
fore such  election,  and  shall  provide  tickets  to  be  voted  'for' 
and  '  against '  such  public  road,  and  suitable  boxes  to  receive 
such  ballots ;  the  same  judges  of  election  shall  act  as  in  the 
general  election,  and  the  result  of  the  votes  cast  'for'  and 
'against'  the  public  road  shall  be  canvassed  and  returned 
separately  from  the  general  election  returns,  but  in  the  same 
manner,  and  the  boxes  and  statements  shall  be  filed  with  the 
clerk  of  the  county."  Here  are  the  particulars  of  a  special 
election,  with  distinct  ballot*  and  boxes  to  be  provided  by  the 
board  of  freeholders,  separate  canvass  and  return.  And  these 
boxes,  including  the  ballots  and  statements,  are  to  be  filed 
with  the  clerk  as  evidence  of  an  exact  compliance  with  the 
statute.  The  evident  purpose  of  these  provisions  of  the 
statute  is  that  the.  voters  shall  vote  knowingly  on  this  im- 
portant matter,  involving  the  expenditure  of  a  large  sum  of 
money,  and  for  this  purpose  the  board  of  freeholders  are 
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charged  with  the  duty  of  putting  in  their  hands  ballots  which 
will  not  mislead  or  deceive  them. 

The  rule  of  interpretation  to  be  applied  to  such  acts  is,  that 
in  the  construction  of  any  grant  of  the  power  to  tax,  made  by 
the  state  to  one  of  its  municipalities  or  to  counties,  for  special 
purposes,  it  shall  be  with  strictness.  The  mischief  of  a  strict 
construction  is  easily  obviated  by  the  legislature,  but  the 
wrong  done  by  a  liberal  construction  may  be  irremediable  he- 
fore  it  can  be  reached.  Cooky  on  Taxation  209,  and  cases  in 
notes. 

It  is  admitted  in  the  state  of  the  case  agreed  upon  by  the 
counsel,  that  the  ballots  "  for  public  road"  and  "against  pub- 
lic road "  were  printed  on  the  same  tickets  with  municipal 
and  county  officers,  and  deposited  in  the  same  ballot-boxes  afc 
the  election  held  on  April  10th,  1883,  when  this  question  was 
submitted  to  the  voters  of  the  county  of  Hudson.  This,  we 
hold,  was  not  a  compliance  with  the  requirements  of  the 
statute,  and  conferred  no  power  on  the  board  of  freeholders  to 
pass  the  resolutions  returned  with  the  writ,  and  proceed  with 
the  construction  of  the  road.  For  this  reason,  without  ex- 
pressing any  opinion  on  the  other  points  raised  and  discussed, 
these  resolutions,  and  all  proceedings  under  them,  are  vacated* 
with  costs. 


STATE,  EX  EEL.  JOSEPH  GALLAGER  ET  AL.,  PROSECUTORS, 
V.  BOARD  OF  PUBLIC  WORKS  AND  BOARD  OF  FINANCE 
AND  TAXATION  OF  JERSEY  CITY 

1.  A  return  to  an  alternative  writ  of  mandamus  commanding  the  respond- 
ents to  extend  a  brick  sewer  in  a  direct  line  with  Fourth  street,  across 
the  filling  in  of  Harsimus  cove  to  the  Hudson  river,  or  show  cause, 
will  not  be  quashed,  where  it  shows  substantial  diflBculties  in  the  con- 
struction of  such  sewer,  adequate  relief  provided  by  another  sewer, 
and  the  want  of  funds,  or  autliority  to  raise  them. 

2.  If  a  return  to  an  alternative  mandamus  be  manifestly  false,  ffivolous, 
or  calculated  to  embarrass  or  delay  the  remedy  sought,  it  will  be 
quashed  in  a  summary  way,  on  motion,  and  a  peremptory  writ  awarded. 
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On  motion  to  quash  the  return  to  a  writ  of  alternative 
mandamus,  commanding  the  board  of  public  works  to  remove 
all  obstructions  from  the  main  sewer  on  Fourth  street,  Jersey 
City,  which  prevent  the  contents  of  said  sewer  from  flowing 
out  of  the  same  into  the  Hudson  river,  and  to  open  the  sewer 
through  the  new-made  land  east  of  Henderson  street  to  the 
Hudson  river,  and  to  continue  the  Fourth  street  sewer  along 
the  line  of  Fourth  street,  extended,  to  the  Hudson  river,  ac- 
cording to  the  jilan  of  sewerage  adopted  and  in  force  in  Jersey 
City,  and  that  the  board  of  finance  and  taxation  concur  in  and 
provide  the  money  necessary  to  pay  for  doing  the  work,  or 
show  cause,  &c.  T!ie  contents  of  the  return  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed,  and  Magie. 

For  the  relators,  S.  B.  Ransom. 

For  the  respondents,  A.  L.  MoDe)inoit. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  question  raised  by  this  motion  to  quash 
the  return  to  an  alternative  writ  of  mandamus  allowed  in  this 
court  is  not  whether  the  relators  have  a  grievance  which  should 
be  examined,  and  relieved  if  it  be  found.  This  was  decided 
on  the  petition  and  affidavits  presented  when  the  writ  was 
ordered.  But  we  are  now  asked  to  determine  whether  the 
return  made  is  good  pleading,  and  shows  obedience  to  the 
mandate  of  the  writ,  or  assigns  good  cause  why  it  has  not 
been  obeyed.  As  a  question  of  pleading,  merely,  the  rule 
that  has  been  usually  enforced  is  that  a  return  is  sufficient  if 
it  contains  a  full  and  certain  answer  to  all  the  allegations 
expressly  made  in  the  writ,  and  discloses  a  fair  legal  reason 
why  the  mandamus  should  not  be  obeyed.  Springfield  v. 
County  Commissioners,  10  Pieh.  59.  It  is  also  an  established 
rule  that  while  there  will  be  no  presumption  of  law  or  fact 
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against  a  return  unless  it  fails  to  answer  the  material  allega- 
tions in  the  alternative  writ,  the  court  will  always  scrutinize 
closely  the  response  which  is  made  to  its  command  that  the 
respondents  shall  do  justice  to  the  petitioner  in  the  matter  of 
their  petition,  to  guard  against  any  evasion,  delay,  or  frus- 
tration of  its  purpose.  The  respondents  must  do  what  the 
writ  commands,  or  show  on  the  face  of  the  return  an  honest, 
legal  excuse  for  their  disobedience.  Under  our  practice,  and 
the  statute  for  the  better  regulation  of  proceedings  upon  writs 
of  mandamus,  they  may  set  up  in  their  return  as  many  separ- 
ate defences  as  they  see  fit,  provided  they  be  consistent,  fairly 
^•esponsive,  and  tend  to  an  issue  which  will  procure  a  final 
decision  of  the  substantial  rights  of  the  parties.  But  if  the 
return  be  in  such  form  that  the  court  can  see  that  it  is  false, 
frivolous,  or  calculated  to  embarrass  or  delay  the  remedy 
sought,  a  case  is  made  for  a  motion  to  quash  in  a  summary 
way,  and  award  a  peremptory  writ.  It  is  only  in  such  case  that 
the  extraordinary  power  of  the  court  will  be  used  to  set  aside 
the  return  and  compel  obedience.  Slower  and  more  formal 
methods  of  procedure  must  be  used  where  the  return  offers 
solid  defences  and  shows  real  difficulties  in  obeying  the  man- 
date of  the  writ.  Where  these  appear  the  respondents  are 
entitled  to  have  the  material  facts  in  their  return  pleaded  to, 
and  traversed,  or  tried  by  demurrer.  It  was  said  by  this 
court  in  Silverthome  v.  Warren  Railroad  Co.,  4  Vroom  173, 
that  it  has  the  abstract  power  to  quash  the  return  on  motion 
to  prevent  indecorum  or  vexation,  as  in  case  of  a  tricky  or 
fraudulent  return  ;  but  in  the  English  practice,  which  was 
approved  in  that  case,  this  authority  is  not  exercised  except 
in  the  class  of  cases  referred  to,  or  where  the  returns  are  friv- 
olous or  contemptuous  or  manifestly  bad  on  their  face.  In 
other  cases,  the  court  say  the  prosecutor  must  traverse  or  de- 
mur, that  the  respondent  may  have  his  review  by  writ  of 
error,  if  he  desire  it.  The  grievance  of  which  the  prosecutors 
complain,  which  is  set  out  at  length  in  the  alternative  writ,  is, 
in  substance,  that  the  mouth  of  the  Fourth  street  sewer  has 
been  stopped  by  filling  in  Harsimus  cove,  and  the  result  has  / 
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been  that  in  the  heavy  rains  of  September,  1882,  the -sewer 
filled  up  and  flowed  back  in  their  houses,  causing  offensive 
and  unwholesome  smells  and  sickness  ;  that  the  lateral  wooden 
box  sewers  have  become  sunken  and  will  not  discharge  the 
water  and  contents  of  the  brick  sewer  on  Fourth  street,  'i'he 
remedy  which  the  relators  claim  is  the  continuation  of  the 
Fourth  street  brick  sewer  in  a  direct  line  with  said  street 
across  the  filling  in  Harsiraus  cove  to  the  Hudson  river.  To 
this  the  respondents  return  answer  that  the  stopping  of  the 
sewer's  mouth  at  or  near  Henderson  street  was  done  by  the 
filling  in  of  Harsimus  cove  by  legislative  authority,  without 
any  act  or  acquiescence  on  their  part;  that  the  building  and 
maintenance  of  a  brick  or  other  sewer  across  the  unsettled 
filling  is  impracticable,  and  the  attempt  to  do  it  veryexpen- 
sive ;  that  they  have  not  the  funds  to  build  it,  and  have  no 
authority  by  their  charter  to  raise  them ;  that  the  charter  and 
ordinances  referred  to  do  not  require  the  continuation  of  the 
sewer  in  a  direct  line  to  the  Hudson  river;  that  another  sub- 
stantial brick  sewer  is  being  constructed  by  the  Pennsylvania 
Railroad  Company,  by  agreement  with  the  city,  running  from 
the  mouth  of  Fourth  street  sewer  to  the  Second  street  sewer, 
which  will  discharge  the  drainage  of  Fourth  street  into  the 
Hudson  river,  and  remedy  the  injury  complained  of;  that  the 
work  is  nearly  completed,  and  the  cause  of  complaint  already 
substantially  removed. 

It  is  evident  from  this  condensed  statem&nt  of  the  questions 
raised  by  the  return  that  the  objections  to  running  the  sewer 
in  a  direct  line  to  Hudson  river  are  substantial,  and  that  the 
boards  of  Jersey  City,  without  funds  iu  hand  or  the  clearly 
apparent  means  to  obtain  such  funds,  should  not  be  coerced  to 
build  a  sewer  through  a  filling  of  such  kind  that  it  may  settle, 
and  break  any  sewer  that  may  be  built  there,  when  adequate 
relief  can  be,  and  is,  nearly  accomplished  by  another  method 
of  sewerage  which  has  been  approved  by  the  board  and  the 
chief  engineer  of  the  city,  and  will  be  done  without  expense 
to  the  relators  or  to  the  city.  Without,  therefore,  deciding 
the  merits  and  truthfulness  of  the  return,  which  it  is  not  neces- 
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eary  to  do  on  this  motion  to  quash,  in  which  both  must  be 
assumed,  as  therein  stated,  it  is  enough  to  say  that  we  do  not 
find  it  to  be  frivolous  or  manifestly  bad  on  its  face,  or  in  con- 
tempt of  the  command  in  the  alternative  writ,  and  that,  there 
fore,  the  relators  should  plead  or  demur  to  this  return,  as  they 
may  be  advised,  so  that  the  respondents  may  have  their  proper 
fltanding  in  court  for  a  further  review  of  this  controversy,  if 
they  should  desire  it.  The  motion  to  quash  will  be  refused, 
with  leave  to  the  relators  to  plead  over,  on  payment  of  costs. 


STATE,   KICHARD  H.   SHIVERS,   PROSECUTOR,  v.  WILLIAM 
K.  NEWTON. 

1.  That  part  of  "  An  act  to  prevent  the  adulteration  and  to  regulate  the 
sale  of  milk,"  [Pamph.  L.  1882,  p.  97,)  which  prohibits  the  production 
of  impure  milk  by  other  means  than  by  adulteration,  without  regard  to 
the  existence  of  an  intent  to  sell  the  same,  is  unconstitutional  on  the 
ground  that  it  is  legislation  on  a  matter  not  within  the  expressed 
object  of  the  title  to  the  act. 

2.  The  provision  in  the  ninth  section  of  the  act  which  confers  upon  the 
state  inspector  of  milk  the  power  to  condemn  and  pour  upon  the 
ground  or  return  to  the  consignor  any  milk  which  he  finds,  upon 
inspection,  to  be  adulterated,  is  constitutional. 

5.  The  fourth  section  of  the  act  provides  that  in  all  prosecutions  under 
this  act,  if  the  milk  shall  be  shown  upon  analysis  by  a  member  of  the 
board  of  public  analysis  of  tliis  state  or  the  chemist  of  the  state  experi- 
ment station,  to  contain  more  than  eighty-eight  per  cent,  of  watery 
fluids,  or  to  contain  less  than  twelve  per  cent,  of  milk  solids,  such  milk 
shall  be  deemed,  for  the  purposes  of  this  act,  to  be  adulterated.  Held^ 
that  this  section  is  not  intended  to  operate  as  a  rule  of  evidence  by 
which  the  act  of  the  analyst  is  to  be  conclusive  of  the  guilt  of  the 
defendant  in  selling  adulterated  milk,  but  was  intended  to  prohibit  the 
sale  of  milk  under  a  certain  standard  of  excellence,  and  this  exercise 
of  authority  is  within  the  discretion  of  the  legislature  in  the  exertion 
of  the  police  power  inherent  in  the  state. 

4.  The  complaint  for  selling  and  the  having  in  possession  with  intent  to 
sell,  of  milk  under  the  standard  fixed  by  the  fourth  section,  should  be 
special,  and  not  in  the  form  of  a  complaint  for  selling  milk  which  is  in 
fact  adulterated. 
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This  writ  brings  up  the  record  of  a  conviction  and  judg- 
ment in  proceedings  had  before  James  M.  Cassidy,  a  justice 
of  the  peace,  against  the  prosecutor,  Richard  H.  Shivers,  under 
the  provisions  of  an  act  {Pamph.  L.  1882,  p.  97,)  entitled 
"  An  act  to  prevent  the  adulteration  and  to  regulate  the  sale 
of  milk." 

The  complaint  was  made  by  William  K.  Newton,  who  was 
at  the  time,  by  the  appointment  of  the  state  board  of  health, 
holding  the  ofiBce  of  state  inspector  of  milk.  He  complained 
tHat  on  the  25th  of  August,  1882,  one  Richard  H.  Shivers  did 
violate  the  provisions  of  an  act  to  prevent  the  adulteration 
and  to  regulate  the  sale  of  milk,  approved  March  14th,  1882, 
in  this,  that  said  Richard  H.  Shivers  did  transport  and  carry 
for  the  purpose  of  sale,  and  sell  adulterated  milk  contrary  to 
section  2  of  the  aforesaid  act  of  the  legislature  of  the  Stale 
of  New  Jersey.  A  warrant  was  issued  for  the  ap[)rehensioQ 
of  the  prosecutor,  and  a  trial  followed,  resulting  in  the  con- 
viction and  judgment  already  mentioned 

Argued  at  June  Term,  1883,  before  Justices  Reed  and 
Magie. 

For  the  prosecutor,  /.  Eugene  Troth  and  H.  A.  Drake^ 

For  the  defendant,  C.  V.  D.  Joline. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  reason  is  directed  against  the  validity 
of  the  statute  under  which  the  proceedings  were  taken.  The 
contention  is,  that  the  statute  is  in  conflict  with  the  constitu- 
tion in  four  aspects,  namely  :  First,  that  it  embraces  two 
objects  instead  of  one ;  second,  that  it  provides  for  the  arbi- 
trary divestiture  of  the  property  of  the  citizen  without  due 
process  of  law;  third,  that  it  is  a  judicial  act  deciding  upon 
the  character  and  admissibility  of  testimony ;  and  fourth,  that 
it  adjudges  a  forfeiture  of  the  rights  and  property  of  the  citi- 
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zen  without  a  judicial  hearing,  and  judgment  without  due 
notice,  and  without  a  trial  by  jury. 

.  In  regard  to  the  first  point  urged  against  the  statute  that  rfc 
embraces  two  objects,  I  think  it  is  apparent  that  the  design  of 
the  legislature  is  single,  namely,  to  secure  the  sale  of  whole- 
some milk. 

The  second  section  of  the  act  provides  for  the  punishment 
of  those  who  shall  sell  or  offer  for  sale,  or  who  shall  transport 
or  carry  for  the  purpose  of  sale,  or  shall  have  in  possession 
with  intent  to  sell,  any  impure,  adulterated  or  unwholesome 
milk.  It  further  provides  for  the  punishment  of  those  who 
shall  adulterate  milk,  or  who  shall  keep  cows  for  the  produc- 
tion of  milk  in  a  crowded  or  unhealthy  condition,  or  feed  the 
same  on  food  that  produces  impure,  diseased  or  unwholesome 
milk,  or  shall  feed  cows  on  distillery  waste,  usually  called 
swill,  or  upon  any  substance  in  a  state  of  putrefaction  or  rot- 
tenness, or  upon  any  substance  of  an  unwholesome  nature. 

The  third  section  declares  that  the  addition  of  water  or  any 
other  substance  is  an  adulteration,  and  the  milk  that  is 
obtained  from  animals  that  are  fed  on  distillery  waste,  &c.,  or 
that  has  been  exposed  to  or  contaminated  by  the  emanations, 
discharges  or  exhalations  from  persons  sick  with  any  conta- 
gious disease  by  which  the  health  or  life  of  any  person  may 
be  endangered,  is  impure. 

This  is  all  directed  against  the  production  and  sale  of  im- 
pure milk. 

The  subsequent  sections  fixing  the  legal  standard  to  which 
all  milk  shall  be  subjected  by  analysis,  fixing  the  penalties  to 
be  imposed  for  a  violation  of  the  act,  directing  the  method  of 
procedure  in  prosecutions  for  such  violations,  and  establishing 
the  duties  of  the  public  analyst  and  of  the  state  inspector,  are 
details  appropriately  directed  to  the  execution  of  the  single 
design  intended  to  be  secured  by  the  legislature.  Upon 
inspection  of  the  body  of  the  statute  no  incongruous  subjects  • 
are  intermingled  within  the  purview  of  the  constitutional 
interdiction. 

There  is  a  difficulty,  however,  arising  from  the  manner  in 
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which  the  act  is  entitled.  The  perplexity  springs  from  the  in- 
accurate particularity  with  which  in  the  title  the  scope  of  the 
legislation  is  expressed.  The  constitution  does  not  require  a 
detailed  but  a  general  expression  of  the  scope  of  the  enact- 
ment, and  the  danger  of  attempting  to  specialize  the  minutice 
of  the  legislation  is  apparent  when,  as  in  this  act,  there  is  at 
least  one  prohibition  which  is  clearly  beyond  the  object  indi- 
cated by  the  title  while  clearly  within  the  general  object  of  the 
leo-islation.  The  title  is  "An  act  to  prevent  the  adulteration 
and  to  regulate  the  sale  of  milk."  Adulteration  means  to 
debase  by  the  admixture  of  foreign  materials.  This  is  not 
only  the  literary  signification  of  the  word,  but  its  meaning 
also  as  defined  by  the  statute  itself.  The  distinction  is  drawn 
with  clear  lines  between  adulteratf<l  and  impure  and  unwhole- 
some milk.  The  prohibition  in  tl>€  second  section  of  the  act 
is  aimed  at  both  the  adulteration  and  the  production  of  un- 
wholesome milk  by  other  methods. 

It  is  not  limited  to  the  sale  of  adulterated  or  impure  milk, 
or  the  having  possession  with  intent  to  sell,  but  is  also  directed 
at  the  act  of  adulteration,  and  the  act  of  producing  by  other 
methods,  unwholesome  milk. 

The  latter  prohibition,  is  in  my  judgment,  clearly  outside 
of  the  object  of  the  legislation  as  expressed  in  the  title. 

As  to  the  remaining  part  of  the  statute,  I  think  it  is  cov- 
ered by  the  title. 

The  regulation  of  the  sale  of  milk  is  a  general,  but  a  suffi- 
cient expression  of  the  enactment  of  all  the  guards  thrown  by 
this  act  around  the  vending  of  an  article  of  daily  consump- 
tion. The  provision  for  inspecting  it,  the  prohibition  against 
selling  it  if  impure  or  under  a  certain  standard,  is  within  the 
general  notion  expressed  by  the  terms  regulating  its  sale. 

And  so  also  the  having  possession  of  this  quality  of  milk 
with  an  intent  to  sell,  is  equally  within  the  power  of  legisla- 
tive interdiction  under  this  title.  The  offensive  part  of  the 
prohibited  act  is  the  intent  to  sell,  the  design  to  perpetrate  the 
act,  the  rt  gulation  of  which  is  the  expressed  object  of  the  leg- 
islation. 
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The  presence  of  the  prohibition  already  stated  as  foreign  to 
the  title,  upon  a  well-settled  rule  of  constitutional  construction, 
does  not  vitiate  the  remaining  portion  of  the  act.  It  can  be 
eliminated  from  the  act,  leaving  the  residue  of  the  act  opera- 
tive, and  it  is  within  the  valid  provisions  of  the  act  that  the 
prohibition  upon  which  these  prosecutions  are  grounded  is 
found. 

The  second  branch  of  the  constitutional  objection  to  the 
statute  is  grounded  upon  the  provisions  of  the  ninth  section, 
which  empowers  the  milk  inspector,  in  case  he  shall,  upon 
inspection  find  any  can,  vessel  or  package  which  has  been 
adulterated,  *  *  *  *  to  condemn  the  same  and  pour 
the  contents  of  such  can  or  vessel  upon  the  ground  or  return 
the  same  to  the  consignor.  This  portion  of  the  act  is  not 
involved  in  the  present  proceeding  because  the  institution  of 
the  information  is  entirely  independent  of  the  provision  for 
the  condemnation  and  destruction  of  the  milk  itself.  But  as 
the  objection  has  been  elaborately  argued,  it  may  be  of  use  to 
remark  that  this  clause  does  not  seem  obnoxious  to  the  criti- 
cism to  which  it  has  been  subjected. 

That  the  title  to  all  private  property  is  held  subject  to  the 
paramount  consideration  of  the  health  and  safety  of  the  entire 
public,  is  too  well  settled  for  discussion.  It  is  equally  well 
established  that  the  authority  inherent  in  the  state  under  the 
title  of  police  power,  enables  the  legislature  to  fix  upon  cer- 
tain kinds  of  property  or  upon  the  manner  in  which  property 
is  used,  the  brand  of  noxiousness  to  public  safety  or  health. 
And  when  the  character  of  a  nuisance  has  been  so  affixed  to 
property  or  its  use,  it  is  a  frequent  exercise  of  legislative  power 
in  addition  to  the  visitation  of  a  penalty  to  be  recovered  by 
action,  or  imprisonment  upon  conviction  under  indictment  to 
also  provide  for  the  abatement  of  the  nuisance  itself  by  means 
of  a  seizure  and  destruction  of  the  property  itself.  The  exer- 
cise of  this  power  is  illustrated  by  the  numerous  statutes  in 
other  states,  which  have  received  judicial  sanction,  among 
others,  those  providing  for  the  seizure  and  destruction  of 
liquor,  the  arrest  and  sale  of  straying  animals,  the  impound- 
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ing  aud  destruction  of  dogs,  and  for  the  seizure  and  destruc- 
tion of  illegally  baked  bread.  Sedg.  Stat.  &  Const.  Law  434 
note,  455  note.  In  the  case  of  Weller  v.  Snover,  13  Vroom  341, 
this  court  sanctioned  the  act  of  a  fish  warden  in  destroying  a 
fish-basket  by  virtue  of  the  act  of  1871,  {Rev.,  p.  433,)  and 
the  sanction  is  put  upon  tlie  ground  of  the  right  to  authorize 
an  officer  to  abate  a  nuisance. 

In  the  section  of  the  act  now  under  inspection,  the  authority 
of  the  officer  to  destroy  rests  upon  the  fact  of  the  adulteration 
or  impurily  of  the  milk,  and  the  section  further  provides  that 
if  a  subsequent  analysis  shall  disclose  the  fact  that  the  officer 
was  mistaken  in  the  result  of  his  examination,  the  owner  is  to 
be  paid  the  value  of  the  article  destroyed. 

The  next  constitutional  objection  is  leveled  at  the  provi- 
sions contained  in  the  fourth  and  eighth  sections  of  the  act. 

By  the  fourth  section  it  is  enacted  that  in  all  prosecutions 
under  this  act,  if  the  milk  shall  be  shown  upon  analysis  by  a 
member  of  the  council  of  public  analysts  of  this  state  or  the 
chemist  of  the  state  ex|)eriment  station,  to  contain  more  than 
eighty-eight  per  cent,  of  watery  fluids  or  to  contain  less  than 
twelve  per  cent,  of  milk  solids,  such  milk  shall  l)e  deemed  for 
the  purposes  of  this  act  to  be  adulterated. 

The  objection  raised  against  this  section  consists  in  the  force 
which  it  is  alleged  is  given  to  the  analysis  of  the  analyst.  The 
contention  is  that  the  result  reached  by  the  chemist  is  by  force 
of  the  act  made  conclusive  evidence  of  the  guilt  of  the  defend- 
ant, and  that  such  an  exertion  of  power  is  beyond  the  ability 
of  the  legislature. 

lu  interpreting  the  significance  of  this  clause,  I  think  it  is 
obvious  that  its  design  is  to  include  within  the  kind  of  pro- 
hibited milk  such  as  shall  not  possess  a  certain  standard  of 
excellence.  I  think  the  standard  so  fixed,  was  not  intended 
to  mark  the  absolute  line  between  pure  and  diluted  milk. 
The  placing  of  the  standard  was  to  set  up  a  mark  to  indicate 
where,  in  the  judgment  of  the  legislature,  the  salubrity  or  fair 
commercial  value  of  milk  ceased  to  exist.  The  section  does 
not  mean  that  the  result  of  the  analysis  shall  be  conclusive 
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evidence  that  the  milk,  has  in  fact,  been  adulterated,  but  jt 
does  mean  that  milk  below  a  certain  standard  shall  not  be 
sold;  therefore,  when  analysis  discloses  that  condition,  it  shall 
be,  for  the  purposes  of  the  act,  considered  adulterated,  so  that 
by  force  of  the  other  sections  it  thereby  becomes  prohibited. 

In  the  State  of  Massachusetts,  their  act  relative  to  the 
inspection  of  milk,  contains  a  clause  similar  to  the  one  now  in 
question,  the  difference  being  that  ours  provides  for  an  analysis 
by  a  state  officer  and  theirs  does  not  name  the  persons  who 
may  make  the  analysis. 

The  Supreme  Court  of  that  state  in  the  case  of  Common- 
wealth V.  Evans,  132  Mass.  11,  held  that  this  legislation  was 
constitutional  and  belonged  to  the  class  of  police  regulations 
designed  to  prevent  frauds  and  protect  the  health  of  the 
people. 

The  clause  as  contained  in  the  Massachusetts. statute  is  also 
found  in  the  statutes  of  Rhode  Island.  In  construing  it  in 
the  recent  case  of  State  of  Rhode  Island  v.  Smith,  27  Alb.  L.  J. 
478,  it  was  held  tiiat  this  clause  was  not  intended  as  a  rule  of 
evidence  but  defined  a  new  offence. 

It  is  true,  that  the  clause  as  it  exists  in  the  present  act, 
provides  that  it  shall  be  shown  upon  analysis  of  one  of  certain 
persons,  while  in  the  clauses  in  the  acts  which  have  been  con- 
strued, the  language  is,  shall  be  shown  by  analysis. 

But  the  fact  upon  which  the  prohibition  is  based,  is  the 
scientific  determination  that  the  milk  is  below  a  certain  stand- 
ard of  excellence.  An  analysis  is  supposed  to  be  a  determina- 
tion arrived  at  with  accuracy  because  scientific. 

The  case  against  the  defendant  instead  of  being  possibly 
made  by  any  chemist,  as  in  the  otiier  acts,  must  here  be  made 
by  some  one  particular  chemist.  But  it  is  upon  the  fact  of 
the  analysis  that  the  case  rests.  An  analysis  means  a  scientific 
and  therefore  accurate  ascertainment  of  the  elements  and  their 
proportion  contained  in  the  fluid  submitted  for  examination. 
The  fact  that  a  certain  man  made  an  examination,  disclosing 
the  existence  of  a  certain  proportion  of  solid  and  fluid  elements 
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in  the  milk  amounts  to  nothing  unless  it  is  an  analysis;  an 
accurate  ascertainment  of  the  elements  by  chemical  processes. 

The  method  of  making  the  examination,  by  what  processes 
the  elements  were  dispersed,  with  what  care  weighed,  how 
the  tests  were  guarded,  and  indeed  any  circumstance  bearing 
upon  the  question  whether  the  result  reached  by  the  chemist 
was  an  analysis,  is  relevant  in  the  trial  of  the  cause.  In  this 
view,  I  think  the  legislation  was  not  opposed  to  any  funda- 
mental or  constitutional  restriction. 

It  is  further  djected  that  the  eightii  section  of  the  act, 
which  provides  that  a  certificate  of  any  member  of  the  council 
of  public  analysts  or  chemist  of  the  state  experiment  station, 
given  under  his  hand  and  seal,  and  sworn  to  and  subscribed 
before  any  justice  of  the  |)eace  or  notary  public  in  this  state, 
«hall  be  taken  and  accepted  as  prima  facie  evidence,  is  objec- 
tionable. 

The  validity  of  this  j)rovision  does  not  arise  in  this  case 
because  the  chemist  himself  was  examined  and  cross-exam- 
iueil  at  the  trial.     CommonweaUh  v.  Waile^  11  Allen  264. 

The  last  of  the  constitutional  objections  to  the  act  is  that  it 
makes  no  provisi9n  for  a  trial  by  jury.  Tlie  law  has  so  fre- 
quently been  stated  to  the  effect  that  the  enforcement  of  regu- 
lations of  the  kiml  iuchnled  within  the  statute  by  summary 
proceedings  before  a  magistrate  alone,  was  not  within  the  con- 
stitutional guaranty  of  trial  by  jury,  that  I  think  further 
remark  won  hi  be  profitless. 

Besides  the  objections  urged  against  the  act  itself,  there  are 
a  number  of  reasons  directed  against  the  several  steps  taken  in 
the  prosecution  of  the  proceedings  before  the  magistrate. 

The  first  is  that  the  complaint  is  indefinite  and  made  up  of 
conclusions  of  fact.  The  complaint  wivs  this:  That  one  Rich- 
ard H.  Shivers  did  violate  the  provisions  of  an  act  entitled  An 
act  to  prevent  the  adulteration  and  to  regulate  the  sale  of  milk 
in  this,  that  said  R.  H.  S.  did  transport  and  carry  for  the  pur- 
pose of  sale,  and  did  offer  for  sale  and  sell  adulterated  milk, 
contrary  to  the  provisions  of  section  2  of  the  aforesaid  act  of 
the  legislature  of  the  State  of  New  Jersey. 
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Now  I  am  of  opinion  that  this  complaint,  described  with 
sufficient  precision,  a  violation  of  the  statute  in  the  selling  or 
the  having  in  possession  with  intent  to  sell,  milk  which  was 
in  fact  adulterated  by  the  admixture  of  any  foreign  substance. 
I  do  not  think  it  describes  a  violation  of  the  statute  in  selling 
or  the  having  in  possession,  with  intent  to  sell,  of  milk  which 
shall  be  shown  upon  analysis  to  contain  less  than  twelve  per 
cent,  milk  solids.  The  milk  declared  to  be  adulterated  in  the 
second  section  is  so  in  fact.  The  milk  mentioned  in  the 
fourth  section  may  not  be  in  fact  diluted  or  debased.  I  have 
already  said  that  the  offence  under  the  last  section  is  the  sale 
or  the  intent  to  sell  milk  under  a  certain  standard  as  regis- 
tered by  an  analysis.  I  am  clear  that  in  prosecutions  for  the 
latter  offence,  the  complaint  should  show  the  act  of  the  defend- 
ant in  regard  to  milk  shown  by  analysis  to  contain  more  than 
eighty-eight  per  centum  of  watery  fluids  and  less  than  twelve 
per  centum  of  milk  solids.  And  prudent  pleading  would 
disclose  the  name  of  the  member  of  the  council  of  public 
analysts — if  by  one  of  them — by  whom  the  test  was  made. 

Now,  the  complaint  is  not  the  subject  of  criticism,  on  the 
ground  stated  in  the  reason,  because  it  does  set  out  a  violation 
of  the  act.  But  the  construction  above  given  as  to  the  kind 
of  milk,  the  selling  of  which  is  covered  by  the  complaint^ 
gives  a  significance  to  another  reason  which  is  fatal  to  the 
conviction  in  the  cause. 

In  that  reason,  it  is  urged  that  there  is  no  evidence  to  sus- 
tain the  conviction.  Now  the  conviction  is  for  the  offence  set 
forth  in  the  complaint.  That,  as  we  have  seen,  is  for  the  sale 
of  milk  in  fact  adulterated. 

All  the  evidence  in  the  cause  was  to  the  effect  only  that 
analysis  showed  the  undue  presence  of  watery  fluids  and 
absence  of  milk  solids  in  the  tested  milk,  according  to  tiie 
standard  erected  by  the  act.  There  was  no  insistment  that 
there  was  actual  adulteratioai,  or  that  the  analysis  showed 
such  poverty  of  milk  solids  as  no  pure  milk  could  have 
exhibited.  The  cause  was  tried  and  the  rulings  admitting 
and  rejecting  testimony,  were  made  upon  the  notion  that  the 
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gist  of  the  offence  was  in  regard  to  the  last- mentioned  kind 
of  milk.  There  was,  therefore,  no  evidence  to  support  the 
conviction,  and  it  must  be  set  aside. 

The  two  other  cases  argued  with  the  above  are  in  the  same 
posture,  and  for  the  same  reasons  the  convictions  in  those 
cases  are  set  aside. 


STATE,  EDWARD  STOKES,  PROSECUTOR,  v.  JOHN  W.  EARLY 
AND  DAVID  W.  MURTON,  TRUSTEES  OF  M.  E.  CHURCH 
OF  HIGHTSTOWN. 

A  certiorari  will  not  be  allowed  to  bring  up  proceedings  under  the  act 
concerning  vice  and  immoralitv  before  conviction. 


On  certiorari. 

This  writ  brings  up  a  proceeding  under  color  of  the  act 
concerning  vice  and  immorality,  section  9.  The  following 
complaint  yvas  filed  with  a  justice  of  the  peace :  D.  W.  M. 
complains  of  S.  X.,  A.  A.,  Jr.,  and  E.  C,  of  town- 
ship, county  aforesaid;  also  of  E.  S.,  of  ,  Burlington 

county,  that  the  said  S.  N.,  A.  A.,  Jr.,  E.  C.  and  E.  S.  did 
disturb  the  religious  worship  of  the  M.  E.  Church  of  Hights- 
town  by  laughing,  talking  and  writing,  to  the  annoyance  of 
the  worshipers  of  said  church  during  the  services  on  Sunday 
evening,  January  8th,  1882. 

An  additional  complaint,  almost  alike  in  its  tenor,  was  also 
filed.  Upon  these  complaints  a  warrant  was  issued,  and  Ed- 
ward Stokes  was  arrested  and  entered  into  recogni7.ance  for 
liis  appearance  on  January  30th,  1882.  The  hearing  was  ad- 
journed until  February  3d,  1882.  Upon  that  day  the  de- 
fendant appeared  and  presented  this  writ  of  certiorari,  which 
was  allowed  on  January  31st.  The  proceedings  were  at  this 
point  stayed. 
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Argued  al  June  Term,  1883,  before  Justices  Depue,  Van 
Syckel  aud  Reed. 

For  the  prosecutor,  R.  M.  J.  Smith. 

For  the  defendants,  A.  S.  Appleget. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Before  reaching  the  question  discussed  in  the 
brief  of  tlie  counsel  for  the  prosecutors,  which  was  directed  to 
the  regularity  of  i\\%  proceedings  below,  we  are  confronted  by 
a  preliminary  difficulty.  It  is  perceived- that  nothing  in  the 
sha])e  of  a  final  determination  by  the  court  below  had  been 
reached. 

While  the  suit  before  the  magistrate  was  still  in  fieri  it  was 
carried  to  this  court  by  command  of  this  writ  of  certiorari. 
The  question  whether  the  allowance  of  the  writ  at  this  stage 
of  the  proceedings  was  not  premature  is  obviously  of  import- 
ance, for  if  a  writ  can  be  sued  out  at  each  stage  of  the  proceed- 
ings at  whicii  an  irregularity  is  suspected  to  exist,  the  suit  is 
capable  of  being  subjected  to  a  prolonged  and  tortuous  career. 

Section  18  of  the  Vice  and  Immorality  act  provides  that 
no  conviction  shall  be  removed  by  certiorari,  but  provides  for 
an  appeal  to  the  Court  of  Quarter  Sessions. 

But  it  is  urged  that  where  there  is  an  absence  of  jurisdic- 
tion a  writ  will  be  allowed  to  review  an  intermediate  step.  It 
is  true  that  in  two  instances  the  practice  has  grown  into  law 
of  permitting  a  review  by  certiorari  before  judgment  if  there 
appears  in  the  proceedings  such  irregularity  as  deprives  the 
special  tribunal  before  which  they  are  taken,  of  jurisdiction. 

The  two  instances  to  which  allusion  is  made  are,  first,  pro- 
ceedings under  the  Forcible  Entry  and  Detainer  act,  and, 
second,  summary  proceedings  under  the  Landlord  and  Tenant 
act.     These  two  are  treated  as  exceptional. 

State,  Elder,  pros.,  v.  District  3Iedical  Society  of  Hudson 
County,  6  Vrooni  200.  In  this  case  it  was  ruled  that  in  cases 
other  than  these  a  writ  of  certiorari  would  not  be  allowed  be- 
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fore  judgment  in  cases  which  could  not  be  continued  or  com- 
pleted in  this  court.  In  the  subsequent  case  of  State,  Hoxsey, 
pros.y  V.  City  of  Faferson,  11  Vroom  186,  the  operation  of  this 
rule  was  restricted  to  those  cases  in  which  the  writ  of  certiorari 
operated  as  a  writ  of  error. 

By  tlie  rule  announced  in  this  case,  the  court  may  interpose 
at  any  stage  in  a  proceeding  not  of  this  character.  In  the  re- 
view of  the  action  of  corporations  the  writ  can  be  invoked 
previous  to  the  final  exercise  of  power,  if  the  proceedings 
already  show  that  such  final  exertion  of  pOMer  must  be  illegal. 
The  case  under  consideration  does  not  fall  within  this  class  of 
proceedings.  A  conviction  and  judgment  are  essential  for  the 
groundwork  of  an  application  for  the  writ,  and  this  writ  must 
be  dismissed  as  improvidently  allowed. 


STATE,  JERSEY  CITY  GASLIGHT  COMPANY,  PROSECUTORS, 
V.  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

The  sliares  of  stock  of  the  Hudson  County  Gaslight  Company  owned  by 
the  Jersey  City  Gaslight  Company,  are  taxable. 


On  certiorari. 

This  writ  brings  up  an  assessment  for  taxes  made  in  Jersey 
City,  against  the  prosecutors. 

There  is  nothing  in  the  charter  of  the  Jersey  City  Gaslight 
Company  in  regard  to  taxation.  This  corporation,  by  a  sup- 
plement to  their  charter,  passed  in  1852,  were  authorized  to 
lay  pipes  in  the  city  of  Hoboken. 

In  the  year  1864,  they  sold  out  their  property,  situated  in 
Hoboken,  to  the  Hudson  County  Gaslight  Company,  and 
took  stock  of  the  last-mentioned  company,  amounting  to  $99,- 
000,  in  payment  for  such  sale. 

For  the  amount  of  this  stock,  the  prosecutors  have  been 
assessed,  the  legality  of  which  they  desire  to  test. 
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Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magie. 

For  the  prosecutors,  /.  B.  Vredenhurgh. 

For  the  defendants.  A,  L.  McDermott» 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  single  question  presented  by  this  record  is 
whether,  under  the  present  condition  of  the  law  concerning 
taxes,  the  shares  of  capital  stock  of  a  corporation  held  by  a 
third  party  are  assessable. 

This  corporation  holds  shares  representing,  in  par  value, 
$99,000  of  the  stock  of  another  corporation. 

The  assessment  levied  upon  them  for  the  value  of  these 
shares,  they  claim  is  illegal. 

A  reference  to  the  course  of  legislation  concerning  the  sub- 
ject of  the  taxing  of  corporations,  discloses  the  following  his- 
tory :  Previous  to  1866,  corporations,  except  banks,  unless 
containing  a  clause  in  their  charters  exempting  them,  were 
taxable  in  the  same  manner  as  individuals. 

At  the  same  time,  all  the  stock  in  these  corporations  was 
taxable  in  the  bands  of  the  holder,  by  an  assessment  upon 
him.     Nix.  Dig.  (1855,)  p.  801,  §  61. 

By  the  act  of  1866,  section  15,  contained  in  the  Revision, 
p.  1156,  it  was  provided  that  all  private  corporations  of  this 
state,  except  banking  institutions,  shall  be  assessed  for  the 
full  amount  of  their  capital  stock  paid  in  and  accumulated 
surplus,  but  any  real  estate  which  such  corporations  may  own 
in  any  other  state  than  this  state,  shall  not  be  liable  to  be  esti- 
mated in  such  accumulated  surplus,  and  the  persons  holding 
the  capital  stock  of  such  corporations  shall  not  be  assessed 
therefor. 

The  law  so  stood  until  the  act  of  1875,  {Rev.,  p.  174),  which, 
as  amended  by  the  act  of  1878,  {Pamph.  L.,  p.  61,)  provided 
that  all  the  real  and  personal  property  of  every  corporation 
shall  be  taxed  the  same  as  the  real  and  personal  property  of 
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an  individual.  Then  follows  a  proviso  excepting  certain  cor- 
porations. 

The  next  section  repeals  all  acts  and  parta  of  acts  conflict- 
ing with  this  act.  It  is  said  that,  inasmuch  as  the  acts  of 
1875  and  1878  are  supplements  to  the  act  concerning  corpo- 
rations, and  the  clause  exempting  stock  held  by  individuals 
was  not  contained  in  the  act  concerning  corporations,  but  in 
the  act  concerning  taxes,  that,  therefore,  the  acts  of  1875  and 
1878  did  not  expressly  repeal  anything  contained  in  the  taxes 
statute. 

But  no  one  would  hesitate  for  a  moment,  to  concede  that 
the  plan  of  taxing  corporations  was  radically  changed  by  the 
later  acts,  and  so  they  repealed,  by  implication,  the  method 
of  taxation  contained  in  the  clause  in  the  act  of  1866.  State, 
Golding,  pros.,  v.  Chambersburg,  8  Vroom  258. 

The  only  question  is  whether  the  repeal  of  the  method  of 
taxation,  contained  in  the  fifteenth  section  of  the  act  of  1866, 
carried  with  it  the  extinguishment  of  the  exemption  of  capital 
stock  held  by  individuals.  I  think  it  does.  It  is  a  part  of 
the  former  scheme,  and  dependent  upon  it.  It  is  apparent 
that  it  is  because  the  company  is  assessed  for  the  amount  of  its 
capital  stock  paid  in,  without  regard  to  the  value  of  its  prop- 
erty, that  such  capital  stock  shall  not  be  assessed  elsewhere. 
By  logical  sequence,  as  well  as  by  punctuation,  the  whole  sec- 
tion is  a  unit,  and  the  repeal  of  the  system  upon  which  the 
incidents,  among  which  is  the  exemption  now  claimed,  de- 
pend, operates  as  a  repeal  of  all. 

The  assessment  must  be  affirmed. 


STATE,  BERNAED  McKEVlTT  ET  AL.,  PEOSECUTORS,  v. 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF  HO- 
BOKEN. 

1.  Unless  restrained  by  express  words,  the  authority  to  impose  special 
assessments  for  municipal  improvements  is  a  continuing  power. 

2.  A  sewer  in  the  city  of  Hoboken,  for  which  an  assessment  had  been 
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levied,  by  reason  of  the  uneven  sinking  of  newly-made  land,  ceased  to 
conduct  sewage  toward  its  outlet,  but  allowed  its  contents  to  flow  out 
upon  low  lands  and  become  a  nuisance.  Held,  that  an  assessment  for 
a  new  sewer  to  do  the  work  which  the  old  one  was  intended  to  do  was 
legal. 

No  person  whose  lands  are  not  so  placed  as  to  permit  of  a  present  con- 
nection with  the  sewer  can  be  assessed  for  benefits. 


On  certiorari. 

This  writ  brings  up  for  review  an  assessment  made  upon 
the  property  of  the  prosecutors  in  the  city  of  Hoboken  for  the 
expenses  incurred  in  constructing  a  sewer  in  Clinton  street, 
between  Second  and  Third  streets. 

Argued  at  February  Terra,  1883,  before  Justices  Depue, 
ScuDDER  and  Reed. 

For  the  prosecutors,  J.  F.  Minium. 

For  the -defendants,  S.  A.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  objection  urged  against  the  legality  of 
this  assessment  is  that  the  charter  of  Hoboken  [Pamph.  L. 
1855,  §  6,)  provides  that  the  common  council  shall  have 
power  to  build  sewers  in  public  streets,  provided  the  owners 
of  two-thirds  of  the  property  upon  the  street  shall  petition 
therefor  in  writing,  and  that  there  was  not  such  a  petition  pre- 
sented to  common  council  for  the  construction  of  this  sewer. 
The  contention  is  that  while  the  petition,  upon  its  face,  pur- 
ported to  have  been  signed  by  the  requisite  number  of  owners, 
yet  that  in  one  instance  it  was  signed  by  the  husband  of  the 
legal  owner,  and  in  another  instance  the  name  of  a  deceased 
owner  was  signed  by  his  widow. 

However  essential  a  legally- signed  petition  may  have  been 
as  the  foundation  for  the  exercise  of  the  power  to  build  this 
sewer,  yet  a  person  whose  rights  were  affected  by  the  act  of 
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the  common  council  under  this  petition  could  not  remain 
quiescent  until  a  large  sum  of  money  had  been  expended  by 
color  of  it  and  then  invoke  the  aid  of  the  law  to  throw  the 
burden  upon  the  entire  community. 

The  law  requires  diligence,  and  the  party  who  stands  by 
and  sees  a  work  of  this  character  in  the  course  of  construction, 
attended  by  the  incurrence  of  indebtedness  or  the  expenditure 
of  money,  waives  his  right  to  tak«  those  objections,  which,  if 
promptly  interposed,  would  have  stopped  the  work  and  saved 
the  expense.  Green  v.  Jersey  City,  13  Vroovi  118,  123  ;  Bowne 
V.  Logan,  14  Vroom  421 ;  SUite,  Hoboken  Land  and  Improve- 
ment Oo.,  pros.,  v.  Hoboken,  7  Vroom  291. 

By  force  of  the  rule  established  by  tliese  and  a  number  of 
other  cases,  the  prosecutor  is  iield  to  be  precluded  from  attack- 
ing any  step  in  these  proceedings  preceding  the  execution  of 
the  work. 

The  next  objection  is  that  the  lands  assessed  had  been  pre- 
yiously  assessed  for  the  construction  of  a  sewer  in  the  same 
street. 

It  appears  from  the  testimony  that  some  years  before,  a 
wooden  sewer  had  been  constructed  along  this  section  of  .Clin- 
ton street. 

It  also  appears  that  the  land  in  which  it  was  placed  was 
built  up  by  filling  in,  and  that  it  sank  unevenly,  carrying 
down  the  sewer  with  it,  so  that  instead  of  draining  into  the 
Third  street  sewer,  as  was  the  design,  it  conducted  a  part  of 
its  contents  towards  First  street,  and  another  portion  of  its 
contents  found  its  way  out  on  low  grountl. 

To  prevent  the  contents  of  the  sewer  on  Third  street  from 
running  into  this  sewer,  there  was  placed  an  obstacle  at  the 
junction  of  the  sewers. 

The  Third  street  sewer  became,  by  reason  of  the  settling  of 
the  soil,  a  cesspool  and  a  nuisance,  and  was  of  no  practical 
use  to  the  property-owners  along  its  line.  The  act  of  drain- 
ing into  it  perpetuated  the  noxious  character  of  the  drain,  and 
it  was  requisite  that  it  should  be  replaced  and  repaired,  or  a 
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new  box  substituted  for  it,  before  sewage  could  be  carried  into 
the  proper  cliaunels. 

As  I  gather  from  the  testimony,  the  probable  expense  of 
raising  and  repairing  it  would  have  been  as  great  as  that  in- 
curred by  building  the  present  box  sewer. 

The  building  of  the  present  sewer  was  clearly  within  the 
power  of  the  city  under  the  terms  of  the  charter,  and  the  fact 
that  once  a  similar  improvement  had  been  placed  in  the  same 
street,  for  the  construction  of  which  an  assessment  had  been 
made,  did  not,  under  this  condition  of  fact,  deprive  the  city 
of  the  power  to  impose  special  assessments  upon  the  adjoining 
owners  for  benefits  arising  from  this  sewer.  Unless  restrained 
by  the  charter,  under  which  the  authority  to  impose  special 
assessments  is  granted,  that  power  is  not  spent  when  one  im- 
provement is  made.  It  is  a  continuing  power,  and  whenever 
its  exercise  becomes  again  necessary  by  reason  of  the  destruc- 
tion or  inutility  of  the  original  improvement,  it  may  be  again 
exerted.  JDillon's  Mun.  Corp.,  vol.  2,  §§  686,  780;  Green 
V.  Hotaling,  15  Vroom  o-47. 

The  olyections  urged  against  the  manner  in  which  the  as- 
sessment was  actually  laid,  are  two :  first,  that  the  respective 
lots  are  assessed  by  lineal  measurement  and  not  by  a  calcula- 
tion of  the  amount  which  each  lot  would  be  benefited;  second, 
that  otlier  property  benefited  was  not  assessed. 

In  regard  to  the  first  objection  it  may  be  said  that  an  as- 
sessment made  by  measurement  may  arrive  at  the  amount  of 
actual  benefits.  If  the  lots  are  of  similar  size,  as  these  seem  to 
have  been,  of  similar  characteristics,  and  here  there  is  nothing 
to  siiow  the  contrary,  then  if  the  property  along  the  line  of 
the  improvement  is  specially  benefited  to  the  amount  of  the 
cost  of  the  improvement,  no  other  rule  could  be  adopted  than 
that  which  obtained  in  this  case.  A  frontage  assessment  is  not 
necessarily  invalid,  and  it  seems  to  me  that  there  is  nothing  in 
this  case  to  exhibit  such  dissimilarity  in  the  properties  as  to 
lead  to  the  conclusion  that  the  uniformity  in  the  amounts  as- 
sessed is  erroneous. , 

In  regard  to  the  second  objection,  it  appears  that  certain 
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owners  whose  property  did  not  lie  upon  the  line  of  this  im- 
provement, or  contiguous  thereto,  bat  between  whose  proper- 
ties and  this  sewer  connections  have  been  made,  were  not 
assessed. 

The  city,  it  seems,  either  by  special  assessment  or  at  public 
expense,  constructed  box  sewers  in  Clinton  street,  between 
First  and  Second  streets,  in  Second  street  and  in  Grand  street, 
and  these  all  led  into  the  sewer  for  which  the  present  assess- 
ment is  laid.  Connections  with  these  branch  sewers  were  made 
by  certain  owners  of  property  contiguous  to  them. 

Now,  it  is  clear  that  until  these  properties  were  placed  in  a 
position  by  which  they  could  connect  through  these  branch 
sewers  with  the  present  sewer,  they  could  not  be  assessed  for 
the  cost  of  the  latter  improvement.  State,  Kellogg,  pros.,  v. 
Elizabeth,  11  Vroom  274. 

When  the  present  assessment  was  in  fact  made  does  not  ap- 
pear, but  it  was  filed  on  August  9th,  1880.  A  careful  ex- 
amination of  the  testimony  fails  to  show  that  any  of  these 
branch  sewers  were  constructed  at  the  time  this  assessment 
was  made,  while  it  is  probable  that  they  were  built  subse- 
quently. 

Even  if  it  had  appeared  that  the  connection  of  the  property 
of  an  unassessed  owner  was  through  a  branch  sewer,  built  as 
a  distinct  improvement,  for  the  building  of  which  the  property 
was  liable  to  an  assessment  for  the  benefits  received  from  the 
entire  drainage  system,  I  do  not  say  that  then  the  commis- 
sicuers  would  have  been  bound  to  impose  upon  such  property 
a  part  of  the  cost  of  this  improvement. 

It  is  unnecessary  to  say  what  action  such  a  condition  of  af- 
fairs would  have  demanded  of  the  commissioners. 

It  is  sufficient  to  say  that  at  the  time  when  this  assessment 
was  made  there  appears  to  have  been  no  omitted  property 
which  was  so  connected  with  this  sewer  as  to  have  been  liable 
to  the  imposition  of  any  assessment  whatever. 

The  assessment  is  affirmed,  with  costs. 
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CATHEKINE  BRADLEY  v.  EMELINE  H.  JOHNSON. 

1.  A  replication  setting  up  new  matter  must  conclude  with  a  verification. 

2.  A  replication  to  a  plea  of  coverture,  setting  up  facts  which,  by  force 
of  the  act  of  1S62,  imposes  upon  a  married  woman  a  liability  to 
answer  for  her  contracts,  is  a  departure  from  a  declaration  setting  up 
a  common  law  liability. 


Til  is  is  a  motion  to  strike  out  the  second  and  third  replica- 
tions to  a  plea. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magih. 

For  the  motion,  G.  W.  Huhhell. 

Contra,  R.  S.  Green. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  declaration  was  upon  a  bond  made  by  a 
woman.  The  plea  was  coverture.  The  replications  set  up 
such  facts  as  it  was  supposed  fixed  a  liability  upon  a  married 
woman,  by  force  of  the  act  of  1862.  Nix.  Dig.,  p.  548.  The 
bond  was  made  previous  to  tlie  enactment  of  the  present  act 
relative  to  the  ability  of  married  women  to  enter  into  con- 
tracts.    Rev.,  p.  637. 

The  replications  concluded  to  the  country.  They  set  up 
new  matter,  and'should  have  concluded  with  a  verification. 

For  this  reason,  the  motion  must  prevail. 

There  is  another  view,  in  which  the  replications  must  be 
regarded  with  disfavor.  They  are  departures  from  the  ground 
taken  in  the  declaration.  In  the  case  of  Eckert  v.  Renter,  4 
Vroom  266,  it  was  ruled  that,  in  actions  under  this  statute, 
the  declai-ations  should  be  special,  and  not  simply  on  the 
common  coudts.  The  rule  is  that,  where  the  plaintiff  should 
have  founded  his  action  upon  a  statute,  his  declaration  assert- 
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ing  a  right  at  common  law  is  not  supported  by  a  replication 
grounded  upon  the  statute.  Gould  Plead.,  ch.  VIII.,  §§ 
69,  70. 

The  replications  must  be  struck  out,  with  leave  to  the  plain- 
tiff to  amend  his  declaration  upon  payment  of  costs. 


STATE,  LUCIUS  D.  TOMPKINS,  PROSECUTOR,  v.  JOHN  H. 
SCHOMP,  OVERSEER,  &c.,  OF  THE  TOWNSHIP  OF  MONT- 
GOMERY, IN  THE  COUNTY  OF  SOMERSET. 

1.  An  Older  of  two  justices  under  the  Bastardy  act,  must  recite  such  facts 
as  show  their  jurisdiction  over  the  matter  they  atijudicated  upon. 

2.  What  facts  are  requisite  inider  tlie  present  act,  to  confer  jurisdiction 
on  two  justices,  stated 

3.  "When  the  order  of  two  justices  is  defective  because  their  jurisdiction 
does  not  appear,  an  appeal  therefrom  does  not  waive  tlie  objection,  nor 
confer  on  liie  Sessions  a^ithority  to  consider  and  adjudicate  upon  the 
matter ;  if,  in  such  a  case,  the  Sessions  do  proceed  and  make  an  order, 
both  orders  must  fail  for  want  of  jurisdiction. 


On  certiorari.     In  matter  of  bastardy. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magie. 

For  the  prosecutor,  G.  Collins. 
For  the  defendant,  John  Schomp. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  proceedings  in  bastardy  disclosed  by  this 
return,  were  commenced  in  the  month  of  July,  1880.  Tiiey 
should  have  been  conducted  under  the  law  on  that  subject, 
contained  in  the  Revision.  But  the  overseer*  and  justices 
ignored  the  existence  of  the  Revision,  and  were  guided  by 
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forms  drawn  in  accordance  with  the  previously  existing  law. 
Thus  the  original  warrant  directs  the  putative  father  to  be 
apprehended  and  brought  before  some  justice  of  the  peace,  to 
find  security  to  abide  and  perform  such  orders  as  should  be 
made  in  pursuance  of  the  statute  of  April  10th,  1846,  and  the 
supplements  thereto,  all  of  which  were  then  repealed  and 
superseded  by  the  act  entitled  "An  act  for  the  maintenance 
of  bastard  children,"  approved  March  27th,  1874.  Rev.,  p. 
70.  The  arrested  person  was  discharged  from  custody  upon 
giving  a  bond  unauthorized  by  the  present  act.  He  did,  how- 
ever, afterward  appear,  on  being  notified,  before  two  justices 
of  the  peace,  who  proceeded  to  determine  the  question  of  the 
paternity  of  the  bastard,  and  who  made  an  order  adjudging  the 
person  charged  to  be  the  father  thereof  and  fixing  the  amount 
of  maintenance  to  be  paid  by  him. 

From  this  order  the  putative  father  appealed  to  the  Ses- 
sions. Jurisdiction  of  the  appeal  was  assumed,  and  after  a 
long-contested  trial,  upon  the  verdict  of  a  jury  that  the  appel- 
lant was  "guilty,"  the  Sessions  made  another  order  respecting 
the  maintenance  of  the  bastard. 

All  these  facts  appear  from  the  return  of  the  Sessions, 
which  includes  the  whole  proceedings.  The  preliminary  pro- 
ceedings were  transmitted  to  that  court  in  pursuance  of  the 
directions  of  section  18  of  the  present  act,  which  require  the 
two  justices  to  send  to  the  clerk  of  the  Sessions  the  bond  of 
the  person  charged,  the  orders  of  maintenance  and  sustenance, 
and  all  the  papers  connected  therewith. 

Prosecutor  has  filed  many  reasons  upon  which  he  claims 
that  these  proceedings  ought  to  be  set  aside.  As  they  largely 
relate  to  errors  alleged  to  exist  by  reason  of  the  use  of  forms 
adapted  to  the  provisions  of  the  old  act  and  sanctioned  by 
decisions  thereunder,  it  may  be  well  to  briefly  consider  some 
of  the  changes  produced  by  the  Revision. 

By  the  act  of  April  10th,  1846,  as  amended  by  the  supple- 
ment of  March  18th,  1858,  jurisdiction  of  the  question  of  the 
paternity  of  a  bastard  child  was  acquired  by  any  two  justices 
of  the  peace  of  the  proper  county  to  whom  the  proper  overseer 
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of  the  poor  made  a  proper  application.  The  preliminary  coni- 
plaiut  aud  examination,  under  which  the  party  charged  could 
be  committed  unless  he  gave  bond,  was  not  essential  to  the 
validity  of"  the  proceedir.gs  before  the  two  justices.  If  resorted 
to  and  bond  was  given,  tlie  township  authorities  were  bound 
to  proceed  and  ppocure  the  proper  orders.  If  not  resorted  to, 
they  could  take  the  same  proceedings  aud  procure  like  orders. 
The  revised  act  provides  for  a  mode  of  procedure  quite  un- 
like the  old  one.  The  jurisdiction  of  the  two  justices  is  not 
evoked  by  the  direct  application  of  an  overseer  of  the  poor. 
Certain  preliminary  proceedings  are  required  before  the  two 
justices  become  authorized  to  adjudicate  upon  the  question. 
The  preliminaries  required  are  the  following : 

1.  When  any  woman  is  delivered  of  a  ha^stard  or  declares 
herself  to  be  pregnant  of  a  child  likely  to  be  born  a  bastard, 
and  such  bastard  is  chargeable  or  likely  to  become  chargeable 
to  any  township,  any  overseer  of  the  poor  of  the  township 
where  the  woman  may  be,  or  of  the  township  where  her  legal 
settlement  may  be,  may  apply  to  a  justice  of  the  peace  of  the 
county  where  the  woman  may  be,  to  make  inquiry  into  the 
facts  and  circumstances.     Rev.,  p.  70,  §  1. 

2.  The  justice  so  applied  to,  is  required  to  ascertain  the 
father  of  the  bastard,  by  the  examination  of  the  woman  on 
oath,  aud  upon  such  other  testimony  as  may  be  offered.  Upou 
such  ascertainment  of  the  father,  the  justice  is  to  issue  a  war- 
rant for  his  :ipprehension,  requiring  him  to  be  brought  before 
said  justice  for  the  purpose  of  having  an  adjudication  respect- 
ing the  filiation  of  the  bastard.  Eev.,  p.  70,  §  2.  When  the 
reputed  father  is  arrested  in  another  county,  he  may  give  a 
bond  upon  which  he  may  be  discharged  from  custody.  If  he 
fails  to  give  bond  he  is  to  foe  taken  immediately  b.  fore  the 
justice  who  issued  the  warrant.     Rev.,  pp.  70,  71,  §§  3-6. 

3.  Upon  the  person  charged  being  brought  before  the  jus- 
tice who  issued  the  warrant,  that  justice  is  to  immediately  call 
to  his  aid  another  justice  of  the  same  county ;  the  two  jus^tices 
thus  brought  together  are  thereupon  given  jurisdiction  over 
the  subject.     Rev.^  ?•  71,  §  7.     In  case  the  arrest  is  in  another 
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county  and  a  bond  is  given,  it  is  to  be  returned  to  the  justice 
who  issued  the  warrant,  who  is  thereupon  likewise  to  call  to 
his  aid  another  justice  of  the  same  county,  and  the  two  justices 
thus  brought  together,  are  also  given  jurisdiction  over  the 
subject.     Rev.,  p.  72,  §§  15,  16. 

From  this  review,  it  appears  that  the  jurisdiction  of  the  two 
justices  is  acquired  when  there  has  been  a  proper  application 
to  a  justice  of  the  peace  of  the  proper  county ;  when  he  has 
ascertained  the  father  of  the  bastard  by  an  examination  of  the 
motlrer  and  other  evidence,  if  offered ;  when,  upon  his  war- 
rant, the  person  so  ascertained  to  be  the  father,  has  been 
arrested  and  brought  before  him  in  custody,  or  in  case  of  his 
arrest  in  another  county,  when  the  warrant  has  been  returned 
with  the  bond  required  by  the  act,  and  when  such  justice  has 
called  to  his  aid  another  justice  of  the  peace  of  the  same 
county. 

Upon  examining  the  order  made  by  the  two  justices  in  this 
case,  it  is  plain  that  not  one  of  the  facts  thus  shown  to  be 
requisite  to  their  jurisdiction  is  recited  therein.  It  is  an  order 
quite  proper  under  the  former  bastardy  act,  but  wholly  inap- 
propriate to  (he  present  act.  It  fails  to  show  any  application 
to  either  of  the  two  justices,  or  any  ascertainment  by  either  of 
them,  of  the  father  of  the  bastard,  or  any  warrant  issued,  or 
any  retui-n  thereof  with  the  person  charged  in  custody,  or  with 
the  bond  required,  or  any  calling  to  his  aid  of  one  of  the  two 
justices  by  the  other. 

Nor  can  there  be  found  in  the  proceedings  the  facts  which 
show  jurisdiction.  The  application  to  the  justice  does  not 
appear  to  be  made  in  a  proper  case,  nor  by  the  overseer  of  the 
proper  township,  nor  to  a  justice  of  the  proper  county.  The 
justices'  warrant  is  not  such  as  the  act  directs.  And  there  i& 
nothing  to  show  any  inquiry  into  the  facts,  nor  any  ascertain- 
ment of  the  father  in  the  mode  the  act  expressly  requires. 

The  record  and  order  of  this  tribunal  failing  to  show  such 
facts  as  gave  it  jurisdiction  of  the  subject  matter  adjudicated 
on,  must,  on  well-settled  principles,  fail  of  validity,  unless  it 
has  otherwise  acquired  validity. 
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Such  force  cannot  be  attributed  to  it,  on  the  ground  that  the 
person  charged  did  in  fact  appear  before  the  justices  and  con- 
test the  charge.  His  consent  could  not  confer  jurisdiction  on 
them. 

But  it  is  insisted  that  the  act  of  prosecutor  in  appealing  to 
the  Sessions,  and  the  order  then  made  after  a  trial  on  the 
merits,  prevent  the  errors  of  the  order  of  the  two  justices 
from  being  now  considered. 

Under  the  former  act,  it  was  held  that  the  Sessions  sat,  in 
such  cases,  not  as  a  court  of  error,  but  as  a  court  of  appeal, 
whose  duty  it  was  to  retry  the  case  on  the  merits.  When  an 
appeal  was  taken  and  a  decision  thereon  reached,  it  was  held 
to  preclude  this  court  from  looking  behind  the  adjudication 
of  the  Sessions  and  inquiring  into  alleged  errors  of  procedure 
before  the  two  justices.  Dimn  v.  South  Amboy,  3  Vroom  275  • 
Hurfw.  Overseer,  9  Vroom  287. 

It  has  been  urged  by  counsel  that  by  the  present  act,  the 
Sessions  is,  at  least  to  some  extent,  constituted  a  cr)urt  of 
error.  This  contention  is  based  on  the  peculiar  provisions  o-f 
section  20,  {Rev  ,  p.  73,)  which  provides  that  alter  a  decision 
on  appeal,  against  the  person  charged,  the  Sessions  shall 
examine  the  order  of  filiation  and  reduce  or  increase  the 
sum  thereby  directed  to  be  paid,  "  but  the  same  shall  not  be 
quashed  for  any  defects  in  the  form  thereof,  but  the  same 
shall  be  amended  by  the  court,  according  to  the  facts  and 
justice  of  the  case." 

This  section  came  under  the  consideration  of  this  court  in 
Overseer  v.  Pickell,  14  Vroom  355,  and  it  was  held  that  when 
an  adjudication  of  the  justices  in  favor  of  the  person  charged 
has  been  appealed  from,  the  Ses.sions,  if  their  adjudication  be 
against  him,  have  the  power  to  make  an  original  order  of 
filiation  and  maintenance.  But  the  contention  here  is,  that 
when  an  order  of  filiation  and  maintenance  has  been  made 
below,  the  power  of  the  Sessions  is  only  to  reduce  or  increase 
the  amount  therein  fixed,  amending  the  form  of  the  order, 
-according  to  the  facts  and  justice  of  the  case. 

But  this  case  does  no.t  require  an  expression  of  opinion  upon 
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this  subject.  If  the  power  of  the  Sessions  is  do  greater  than 
that  contended  for,  the  new  order  is  erroneous.  The  original 
order  was  not  amended  with  respect  to  the  main  error  com- 
plained of.  Indeed  it  was  not  capable  of  such  amendment^ 
because  the  omission  of  matter  necessary  to  give  jurisdiction  is 
an  error  of  substance  and  not  of  form.  Overseer  of  Princeton 
V.  Overseer  of  South  Brunswick^  3  Zab.  169. 

On  the  other  hand,  if  the  Sessions  remain  under  the  present 
act,  empowered  to  make  an  original  order  in  all  cases,  the 
error  here  complained  of  is  not  one  which  is  waived  by  an 
appeal.  It  is  not  an  error  of  procedure.  It  is  of  want  of 
jurisdiction  that  complaint  is  made.  In  Dunn  v.  South  Am- 
boy  antl  Hwf-  v.  Overseer,  supra,  the  orders  below  plainly 
showed  the  jurisdiction  of  the  two  justices.  The  errors  com- 
plained of  were  errors  in  the  mode  of  procedure.  With 
respect  to  such  errors,  it  was  well  held  that  an  appeal  was  a 
conclusive  waiver  and  that,  when  jurisdiction  appeared,  the 
order  of  the  Sessions  superseded  the  order  below,  and  errors 
in  the  procedure  there  were,  in  consequence,  immaterial. 

In  the  case  before  us,  the  error  is  fundamental,  and  a  (^if- 
ferent  principle  applies.  Upon  the  face  of  the  proceedings  it 
api)eared  that  the  two  justices  had  not  acquired  jurisdiction. 
In  such  circumstances  it  is  plain  that  an  appeal  would  not 
confer  jurisdiction  on  the  Sessions  to  try  the  case  or  make  an 
adjudication  thereon.  Such  was  the  conclusion  of  this  court 
ill  an  analogous  case.  Overseer  of  Princeton  v.  Overseer  of 
South  Brunswick,  supra.  There  an  order  of  justices  for  the 
removal  of  a  pauper,  was  plainly  defective  for  want  of  recital 
of  jurisdictional  facts.  On  appeal,  the  Sessions  refused  to  try 
the  case  and  quashed  the  order.  On  certiorari  the  action  of 
the  Sessions  was  sustained.  With  reference  to  the  lack  of 
jurisdiction,  Chief  Justice  Green  said,  "  The  case  must  appear 
to  have  been  within  the  scope  of  their  [the  justices']  authority, 
otherwise  their  act  will  be  deemed  a  usurpation  of  power,  and 
their  proceeding  coram  non  judice;  in  such  case  there  can  be 
no  trial  on  the  merits  before  the  Sessions." 

The  result  is  that  the  objection  made  and  above  discussed. 
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is  fatal  to  both  orders,  which  must  be  set  aside.  This  renilers 
unnecessary  the  consideration  of  the  many  other  reasons  urged 
in  the  argument. 


STATE  V.  LAWRENCE  S.  MOTT. 

An  indictment  fo»*  libel,  setting  (Mit  a  publication  of  word*,  libelous  per 
se,  the  innuendo  to  which,  however,  points  a  meaning  not  general,  but 
restricted,  which  restricleil  meaning  would  not  naturally  be  attributed 
to  the  words  except  by  reference  to  extrinsic  facts,  not  averred  in  a 
prefatorv  statement,  will  yet  be  unobjectionable,  if  the  facts  necessary 
to  show  such  meaning  appear  in  the  public;ition  itself,  so  that  the 
restricted  meaning  attributed  to  the  words  may  be  naturally  disctjv- 
ered  therein  when  read  in  connection  with  the  preceding  matter  of 
the  publication. 

On  certiorari. 

Motion  to  quash  indictment  removed  by  ceHiorari  from 
the  Hunterdon  Sessions. 

Argued  at  June  Teriu,  1883,  before  Justices  Scudder, 
Reed  and  Mauie. 

For  the  state,  /.  N.  Voorhees. 

For  the  defendant,  E.  T.  Green. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  indictment  which  defendant  moves  to 
quash  is  for  libel,  and  contains  two  counts,  each  setting  out 
a  ditferent  publication.  If  either  count  be  good,  the  motion 
should  be  denied.     State  v.  Norton,  3  Zab.  33. 

The  contention  of  defendant  is  that  neither  count  sets  out 
an  indictable  offence.  Tlie  point  of  objection  is  that  the 
alleged  publications  are  either  not  libelous  in  themselves,  and 
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not  susceptible  of  the  defamatory  meaning  attributed  to  them 
by  the  innuendoes,  without  the  knowledge  of  extrinsic  facts, 
not  averred  in  the  indictment,  or  that  the  words,  if  libelous 
in  themselves,  have  a  limited  meaning  attributed  to  them,  of 
which  they  are  not  susceptible  without  the  knowledge  of  such 
extrinsic  facts,  which  are  not  averred. 

By  the  provisions  of  section  124  of  the  Practice  act  {Rev., 
p.  868,)  an  alteration  in  the  rules  of  pleading  in  civil  actions 
for  libel  and  slander  was  effected,  by  which  the  necessity  of 
prefatory  averments  of  extrinsic  facts,  showing  the  defama- 
tory sense  attributable  to  .the  written  or  spoken  words,  is  dis- 
pensed with.  In  such  pleadings,  it  is  now  sufficient  to  aver 
that  the  words  were  used  in  a  specified  defamatory  sense. 

The  rules  of  pleading  in  civil  actions  of  this  nature,  previ- 
ously in  force,  were  thus  expressed  in  Hall  v.  Blandy,  1  Y.  & 
J.  480 :  "  When  that  which  is  termed  a  libel  does  not  neces- 
sarily, upon  the  face  of  it,  import  a  libel,  it  is  requisite  to 
connect  it  with  certain  facts,  by  way  of  inducement,  in  order 
that,  so  explained,  it  may  amount  to  a  libel,  and  that  there 
may  be  sufficient  certainty  that  what  'is  therein  stated  relates 
to  the  plaintiff." 

These  rules  have  always  been,  and  are  now  applicable  to 
pleadings  in  criminal  prosecutions  for  libel.  Whart.  C.  L., 
§  2605. 

Therefore,  in  an  indictment  for  libel  by  the  publication  of 
words,  not  libelous  in  themselves,  or  not  of  themselves  point- 
ing at  the  person  alleged  to  be  injured,  the  settled  and  well- 
recognized  practice  has  been  to  aver  the  facts  requisite  to  be 
connected  with  the  words,  to  show  their  defamatory  character, 
by  way  of  inducement  in  a  prefatory  statement ;  to  declare, 
by  a  colloquium,  if  necessary,  that  tlie  publication  was  of  and 
concerning  the  person  alleged  to  be  injured,  and  then  to  point 
the  meaning  of  the  words  by  innuendoes,  the  function  of 
which  is,  as  was  said  by  Lord  Mansfield,  "by  reference  to 
preceding  matter,  to  fix  more  precisely  the  meaning  of  it." 
Bex  V.  Aylett,  1  T.  R.  63. 

It   is,  however,  well  settled  that  an  innuendo  must  have 
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some  precedent  matter  to  which  it  referd.  Chitty  C.  L.  875. 
It  can  explain  only  in  cases  where  something  already  appears 
on  the  record,  to  ground  the  explanation  upon.  Unhurt.  C. 
L.,  §  2608 ;  Barham's  ccuse,  4  Bep.  20 ;  Angle  v.  Alexander^ 
7  Bing.  119;  Hawkes  v.  Hawkey,  8  Eci-st  427;  Gompertz  v. 
Levy,  9  A.  &  E.  282 ;  King  v.  Home,  Cowp.  672.  It 
cannot  extend  the  meaning  of  words  beyond  their  natural 
meaning,  unless  there  is  something  put  upon  the  record  to 
which  the  words  spoken  may  be  referred,  and  by  which  they 
may  be  explained  in  the  innuendo.  McCune  v.  Ludlam,  2 
Harr.  12.  If  the  plain,  natural  meaning  of  the  words  is 
libelous,  then  no  innuendo  is  required;  and  if  an  innuendo  is 
used,  with  respect  to  words  libelous  in  themselves,  and  the 
meaning  attributed  thereto  may  be  naturally  gathered  from 
the  words,  without  other  facts,  no  other  facts  need  be  averred. 
Rex  V.  Burdeti,  4  B.  &  Aid.  314;  Hoare  v.  Silverlock,  12 
Ad.  &  E.  (iV.  .S'.)  624;   CrossweU  v.  Weed,  25  Wend.  621. 

The  first  count  of  this  indictment  charges  defendant  with 
publishing  of  and  concerning  one  John  Carpenter,  Jr.,  a  false, 
scandalous,  malicious  and  defamatory  libel.  The  indictment 
contains  no  prefatory  statement  of  facts  by  way  of  induce- 
ment. It  sets  out  the  alleged  pubHcation,  witli  inimendoes, 
as  follows : 

"  The  Hunterdon  county  democracy  must  admire  political 
filth.  They  certainly  placed  an  admirable  specimen  of  the 
corrupt  and  dirty  in  politics  in  the  field  for  state  senator,  on 
Saturday.  [Meaning  that  the  Hunterdon  county  democratic 
party  had  nominated  the  said  John  Carpenter,  Jr.,  for  tiie 
office  of  state  senator  for  said  county.]  John  Carpenter,  Jr., 
is  a  ringster  of  the  worst  sort.  His  [meaning  the  said  John 
Carpenter,  Jr.,  who  then  was  the  Democratic  candidate  for 
the  election  to  the  office  of  state  senator  for  said  county,] 
record  is  black  with  the  work  of  the  bosses.  He  [meaning 
the  said  John  Carpenter,  Jr.,]  has  always  been  in  the  market. 
[Meaning  that  if  the  said  John  Carpenter,  Jr.,  should  be 
elected  to  the  office  of  state  senator  of  said  county,  he  would 
sell  his  vote  and  influence  for  the  passage  of  improper  laws 
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for* a  pecuniary  consideration.]  He  will  bribe  and  be  bribed. 
[Meaning  that  the  said  John  Carpenter,  Jr.,  if  elected  to  the 
office  of  state  senator  for  said  county  of  Hunterdon,  would, 
as  such  senator,  receive  and  give  bribes.]  The  place  for 
John  Carpenter,  Jr.,  is  Clinton.  Trenton  doesn^t  want  him. 
He  [meaning  the  said  John  Carpenter,  Jr.,  as  such  state  sen- 
ator,] will  disgrace  both  the  legislature  and  the  party.  Keep 
him  at  home." 

Defendant's  insistment  is  that  these  innuendoes  point  a 
meaning  to  the  words  which  is  not  capable  of  being  attributed 
to  them  without  the  averment  of  certain  facts,  such  as  that 
John  Carpenter,  Jr.,  was  a  candidate  for  the  office  of  state 
senator  for  the  county  of  Hunterdon  upon  the  nomination  of 
the  Democratic  party,  &c.,  which  facts  are  nowhere  averred  in 
the  indictment. 

The  innuendoes  to  which  attention  is  thus  called  have  evi- 
dently been  inserted  without  a  careful  attention  to  the  nature 
and  office  of  this  kind  of  statement.  For  example,  the  first 
two  sentences  of  the  alleged  libel  read  thus:  *' The  Hunter- 
don county  democracy  must  admire  political  filth.  They  cer- 
tainly placed  an  admirable  specimen  of  the  corrupt  and  dirty 
in  politics  in  the  field  for  state  senator,  on  Saturday."  These 
words  are  declared  by  the  innuendo  to  mean  "  that  the 
Hunterdon  county  Democratic  party  had  nominated  the  said 
John  Carpenter,  Jr.,  for  the  office  of  state  senator  for  said 
county,"  It  is  obvious  that  the  words  are  entirely  incapable 
of  bearing  the  meaning  attributed  to  them,  except  on  the 
assumption  that  John  Carpenter,  Jr.,  was  an  admirable  speci- 
men of  the  sort  mentioned,  and  perhaps  the  only  such  speci- 
men in  that  county,  a  fact  which  it  is  inconceivable  that  the 
pleader  who  drew,  or  the  grand  jury  who  presented  this  in- 
dictment, meant  to  suggest,  and  which  is  certainly  not  averred 
therein.  The  innuendo  has,  therefore,  no  precedent  matter 
upon  which  the  attributed  meaning  can  be  predicated,  and  is 
manifestly  vicious. 

The  next  sentence  of  the  alleged  libel  introduces  the  name 
of  John  Carpenter,  Jr.     Following,  as   it  doe;?,  immediately 
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after  statements  that  a  political  party  had  placed  in  the  field 
for  a  certain  office  a  person  of  certain  characteristics,  an 
innuendo  that  the  meaning  of  the  three  sentences  was  that 
the  Democratic  party  had  nominated  John  Carpenter,  Jr.,  for 
that  office,  and  that  he  was  charged  with  being  corrupt,  <fec., 
would  seem  to  be  the  natural  and  proper  mode  of  pleading. 
But  the  indictment  fails  to  contain  any  innuendo  pointing  the 
meaning  to  the  person  alleged  to  be  injured. 

But  further  analysis  of  these  innuendoes  seems  unneces- 
sary. In  the  publication  spread  out  in  this  count,  there  is 
matter  plainly  libelous.  The  publication  of  any  written  or 
printed  words,  respecting  any  individual,  calculated  to  hold 
him  up  to  public  ridicule,  hatred  or  contempt,  constitutes  the 
crime  of  libel.  Ignoring  the  innuendoes,  the  following  sen- 
tences appear:  "John  Carpenter,  Jr.,  is  a  ringster  of  the 
worst  sort.  His  record  is  black  with  the  work  of  the  bosses. 
He  has  always  been  in  the  market.  He  will  bribe  and  be 
bribed."  The  first  clause  of  the  last  sentence  is,  in  my  judg- 
ment, at  least  libelous  per  sc.  For,  while  it  may,  perhaps, 
be  impossible,  without  the  averment  of  some  explanatory 
facts,  to  understand  what  a  "ringster"  is,  or  what  "bosses" 
are,  or  what  obnoxious  charge  is  made  by  the  words,  "always 
in  the  market,"  and  while,  to  aver  that  one  will  be  bribed 
may,  perhaps,  require  the  further  averment  that  the  person 
charged  was  an  officer  or  voter  capable  of  being  thus  cor- 
rupted, yet,  with  respect  to  the  charge,  "  he  will  bribe,"  it  is 
apparent  that  it  is  of  a  criminal  disposition,  which,  however 
lax  public  opinion  may  be  on  the  subject,  must,  in  the  eye  of 
the  law,  be  calculated  to  hold  the  person  charged  with  it  up 
to  public  obloquy  and  contempt. 

These  words  have,  naturally,  a  general  meaning,  and  im- 
pute to  the  person  charged  a  disposition  to  bribe  in  general. 
By  the  innuendo,  the  meaning  attributed  to  them  is  restricted 
thus :  "  Meaning  that  the  said  John  Carpenter,  Jr.,  if  elected 
to  the  office  of  state  senator  for  said  county  of  Hunterdon, 
would,  as  such  senator,  receive  and  give  bribes." 

If  these  words  comprised   all  the  publication,  and  their 
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meaning  was  thus  limited  by  an  innuendo,  without  a  prefa- 
tory averment  of  facts  upon  which  such  an  innuendo  could 
rest,  a  question  would  arise,  not,  in  my  judgment,  easy  of 
solution.  When  words  are  libelous  in  themselves,  and  the 
innuendo  is  repugnant  to  their  natural  meaning,  or  is  more 
extensive  than  the  natural  meaning,  and  so  unwarranted  by 
the  words,  it  haa  been  held  that  the  innuendo  may  be  rejected. 
The  same  view  has  been  taken  when  the  innuendo  unneces- 
sarily introduces  new  matter.  Barrett  v.  Long,  16  Eng.  L. 
<&  E.  I  ;  Harvey  v.  French,  1  Cr.  &  M.  1 1 ;  Roberts  v.  Cam- 
den, 9  East  93;  Archbishop,  &o.,  v.  Robeson,  5  Bing.  17; 
(^ommomceaJth  v,  Snelling,  15  Pick.  321 ;  Wahky  v.  Healey, 
7  C.  B.  591;  Mix  v.  Woodward,  12  Coyin.  262;  Beirer  v. 
Bushfield,  1  Watts  23;  Shultz  v.  Chambers,  8  Watts  300; 
Langton  v.  Hagerty,  35  Wis.  150;  Lewis  v.  Hudson,  44  Ga, 
568;  Gabe  v.  McGinnis,  68  Inr/.  538.  But. if  the  words  are 
capable  of  two  senses,  and  the  innuendo  attributes  one  of 
them*  or  if  the  innuendo  is  good  on  its  face,  it  cannot  be 
rejected  or  ignored.  Williams  v.  Stott,  1  C.  &  M.  675 ;  Smith 
V.  Carey,  3  Camjp.  461 ;  Sellers  v.  Till,  4  B.  &  G.  655 ;  Wool- 
noth  V.  Meadows,  5  East  463.  Here  the  innuendo  is  not 
insensible  or  repugnant,  but  it  attributes  a  restricted  meaning, 
capable  of  being  attributed  to  the  words,  if  published  in  view 
of  certain  facts,  such  as  a  supposed  candidacy  for  the  office  of 
state  senator.  The  question  then  would  be  whether  such  an 
innuendo  could  be  ignored,  or  whether,  on  a  traverse  of  this 
indictment,  it  must  be  determined  that  the  written  words,  in 
fact,  bear  the  attributed  meaning  without  the  averment  of 
such  facts,  or  the  proof  of  them,  for  it  seems  that,  unless 
averred,  they  cannot  be  proved.  Van  Vechten  v.  Hopkins,  5 
Johns.  211. 

Fortunately,  we  are  not  called  upon  to  decide  this  question 
upon  this  motion  to  quash.  The  words  now  under  considera- 
tion do  not  stand  alone.  They  must  be  considered  together 
with  the  preceding  words.  Eead  thus,  the  publication  and 
the  innuendo  in  question  are  as  follows :  "  The  Hunterdon 
county  democracy   must  admire  political  filth.      They  cer- 
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tainly  placed  an  admirable  specimen  of  the  corrupt  and  dirty 
in  politics  in  the  field  for  state  senator,  on  Saturday.  John 
Carpenter,  Jr.,  is  a  ringKter  of  the  worst  sort.  His  record  is- 
black  with  the  work  of  the  bosses.  He  has  always  been  in 
the  market.  He  will  bribe  and  be  bribed.  [Meaning  that 
the  said  John  Carpenter,  Jr.,  if  elected  to  the  office  of  state 
senator  for  said  county  of  Hunterdon,  would,  as  such  senator, 
receive  and  give  bribes."] 

"What  meaning  would  any  ordinarily  intelligent  reader 
gather  from  the  text  of  this  publication  ?  As  was  said  by 
Coleridge,  J,,  in  Hoare  v.  Silverlock,  ubi  supra  :  "  We  ought 
to  attribute  to  a  court  and  jury  an  acquaintance  with  ordi- 
nary terms  and  allusions,  whether  historical  or  figurative  or 
parabolical."  Applying  this  principle,  I  think  any  intelli- 
gent man,  reading  so  much  of  the  publication,  would  para- 
phrase it  substantially  thus :  "  The  Hunterdon  county  democ- 
racy— i.  e.,  the  Democratic  party  of  that  county — liave  placed 
in  the  field — i.  e.,  have  nominated  for  election — fur  state  sen- 
ator, John  Carpenter,  Jr."  When  the  publication  procteds 
to  declare  that  "  he  will  bribe,"  the  reader  would  at  once 
connect  the  statement  with  the  person  alleged  to  have  been 
nominated.  When  it  adds  that  "  he  will  be  bribed,"  th* 
reader  would  discover  in  the  words,  taken  together,  the  mean- 
ing attributed  in  the  innuendo,  viz.,  that  if  the  person  so 
nominated  should  be  elected,  he  would,  in  that  office,  receive 
and  give  bribes.  The  words  have  a  general  and  a  restricted 
meaning;  the  restricted  meaning  has  been  selected  by  the 
pleader,  and  may  be  discovered  therein.  The  innuendo  is, 
therefore,  one  that  arises  from  the  words  without  the  necessity 
of  averring  or  proving  extrinsic  facts. 

In  this  view,  it  is  immaterial  whether  the  person  charged 
was,  in  fact,  nominated.  A  publication  alleging,  though 
falsely,  that  one  was  nominated  for  office,  and  declaring  that, 
if  elected,  he  would  misconduct  himself,  would  be  calculated 
to  hold  him  up  to  public  contempt,  and  so  would  be  libelous. 

My  conclusion  therefore  is,  that  there  can  be  extracted  from 
the  peculiar  charges  of  this  count,  at  least  this  one  charge,  on 
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which  a  conviction,  if  obtained,  must  be  sustained.  It  may 
be  that  other  charges  can,  in  the  same  way,  be  found  to  be 
good.  But  it  is  unnecessary  to  examine  farther,  for  this 
sino-le  good  charge  is  sufficient  to  sustain  this  count. 

The  first  count  being  sustained,  it  is  unnecessary  to  exam- 
ine the  second. 

The  motion  to  quash  must  therefore  be  denied. 


STATE,  AARON  DAWES,  PROSECUTOR,  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  BOROUGH  OF  HIGHTSTOWN. 

1.  Power  given  a  municipal  corporation  to  pass  ordinances  for  removing 
obstructions,  encroachments  and  nuisances  from  highways,  is  a  mere 
police  and  ministerial  power.  It  differs  from  the  power,  sometimes 
given,  to  fix  and  determine  the  boundaries  of  highways  in  order  to 
ascertain  whether  there  are  encroachments  thereon,  which  power  is 
judicial,  to  be  exercised  on  notice,  &c. 

2.  Tiie  former  power  does  not  justify  municipal  authorities  in  removal 
of  buildings  occupied  along  the  line  of  a  street  for  tliirty  years,  under 
the  pretence  that  they  had  adjudicated  that  the  buildings  were  within 
the  line  of  the  street,  and  therefore  encroachments  thereon,  although 
the  ordinance  so  adjudicating  was  passed  on  notice  to  the  owner  and 
after  he  had  an  opportunity  to  be  heard. 


On  cet'tiorari. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magie. 

For  the  prosecutor,  A.  8.  Appleget. 

For  defendants,  R.  M.  J.  Smith. 

The  opinion  of  the  court  was  delivered  by 
Magie,  J.     On  November  14th,  1882,  the  common  council 
of  the  borough  of  Hightstown  resolved  that  "  the  council,  upon 
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investigation  and  evidence  taken  this  evening,  do  find  the 
centre  lines  of  Mercer  and  Main  streets,  as  defined  on  a  map 
made  by  Joseph  J.  Ely;  and  the  exterior  lines  of  said  streets, 
thirty-three  feet  from  said  centre  lines." 

Oil  the  same  evening  an  ordinance  w^  presented  and 
adopted  bv  which  it  was  enacted  that^Iain  and  Mercer  streets 
be  opened  to  the  width  as  marked  on  said  map,  and  the  street 
committee  were  thereby  authorized  and  directed  to  cause  all 
obstructions  which  were  not,  at  the  time,  standing  buildings 
withifi  thirty-three  fee(^  on  either  side  of  the  centr^ines,  as 
located  and  defined,  to  be  removed. 

It  appears  that  prosecutor  owns  land  in  Hightstown,  on 
which  he  erected  buildings  in  1851.  These  buildings  were 
partially  destroyed  by  fire  in  1882.  Thereafter  other  build- 
ings were  erected  on  the  same  foundation.  These  were  also 
destroyed  or  damaged  by  fire,  and  at  the  time  of  the  resolu- 
tion and  ordinance  in  question,  only  the  lower  story  or  a  por- 
tion of  it  remained  standing.  If  council's  proceedings  are 
valid  the  site  of  these  buildings,  or  a  part  of  it,  will  be  within 
the  lines  of  the  streets,  and  the  buildings,  or  what  remains  of 
them,  will  be  removed  as  obstructions. 

Prosecutor  removed  to  this  court,  by  certiorai-i,  former  pro- 
ceedings of  the  council  of  Hightstown  designed  to  affect  the 
same  property.  The  ordinance  then  brought  up  was  held  to 
be  void.  Daices  v.  HighMoien,  ante  p.  127.  This  result 
was  put  upon  the  two-fold  ground  that  the  prosecutor  had  re- 
ceived no  notice  of  the  proceedings  and  was  given  no  oppor- 
tunity to  be  heard,  and  that  the  power  of  the  council  did  not 
extend  to  the  case  in  which  they  attempted  to  act. 

The  prosecutor  has  brought  the  present  proceedings  here  for 
review,  and  insists  that  they  ought  also  to  be  set  aside.  They 
were  commenced  by  a  notice  given  to  prosecutor  by  the  bor- 
ough authorities.  A  hearing  was  accorded  to  prosecutor,  and 
the  resolution  and  ordinance  in  question  were  passed  after  the 
taking  of  evidence,  which  evidence  is  contained  in  the  return. 

The  notice  is  plainly  insufficient  to  support  the  adjudication 
respecting  the  exterior  lines  of  the  streets,  for  it  only  notified 
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prosecutor  that  council  would  adjudicate  on  the  location  of  the 
centre  lines  of  the  streets. 

The  hearing  and  adjudication,  on  the  evidence  taken, 
amounted  to  a  travesty  on  judicial  proceedings.  The  only- 
witness  called  testified  that  he  had  placed  iron  bolts  to  estab- 
lish the  centre  lines  of  the  streets;  that  his  map  was  correct 
and  that  the  width  of  the  streets  was  sixty-six  feet.  How  he 
arrived  at  the  location  of  the  centre  lines,  how  he  ascertained 
the  width,  how  much  prosecutor's  buildings  encroached  on  the 
street,  did  not  appear.  Upon  such  evidence  council  passed 
the  resolution  and  ordinance  under  which  it  is  proposed  to 
oust  prosecutor  from  land  which  he  has  occupied  with  build- 
ings for  over  thirty  years. 

But,  passing  by  these  serious  objections,  it  is  clear  that  the 
council  of  this  borough  has  not  been  entrusted  with  the  power 
to  thus  adjudicate  upon  the  rights  of  land-holders. 

The  only  power  conferred  on  them  in  this  respect  is  that 
contained  in  the  charter  of  the  borough  {Pamph.  L.  1853,  p. 
312,)  or  in  a  supplement  .thereto  (PampA  i.  1871,  jo.  779.) 
By  the  former  the  council  was  authorized  to  pass  ordinances 
for  "  preventing  and  removing  all  obstructions  or  encroach- 
ments in  or  upon  the  streets,  highways,  lanes  and  sidewalks 
of  said  borough ; "  by  the  latter  the  council  was  empowered 
to  pass  ordinances  for  the  purpose  of  declaring  what  shall  be 
considered  nuisances  in  streets,  roads,  lots  and  places,  and  to 
prevent  and  remove  all  encroachments  and  nuisances  in  and 
upon  any  street,  road,  sidewalk,  &c. 

No  power  is  given  in  terms  to  fix  or  determine  upon  the 
lines  of  streets  already  existing,  or  to  adjudicate  in  case  of  a 
dispute  between  the  public  and  a  land-owner  as  to  the  proper 
location  of  such  lines.  If  such  power  is  possessed  by  council 
it  must  arise  from  the  powers  above  enumerated,  viz.,  to  de- 
clare what  is  to  be  considered  nuisances  in  streets,  and  to  re- 
move encroachments  and  nuisances  from  highways.  Similar 
provisions  contained  in  a  charter  of  Jersey  City  were  con- 
sidered and  construed  by  this  court  in  State,  Associates,  &c., 
pros.,  V.  Jersey  City,  5  Vroom  31.     The  power  thereby  con-. 
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ferred  was  held  to  be  a  police  power,  ministerial  in  its  nature, 
and  designed  to  relieve  the  public  from  such  obstructions  in 
streets  as  are  apparent  or  readily  ascertainable  without  the 
necessity  of  adjudication.  It  was  distinctly  held  to  differ 
from  the  power  which  determines  the  boundaries  of  streets  in 
order  to  ascertain  whether  they  have  been  encroached  on  or 
not.  The  latter  was  held  to  require  action  of  a  judicial  nature, 
with  respect  to  which  parties  affected  had  a  right  to  be  heard. 
The  former  was  declared  to  be  capable  of  exercise  only  to  the 
extent  that  the  right  is  clear  or  reasonably  known  and  not  so 
as  to  invade  rights  which  from  their  doubtful  or  uncertain 
nature  required  a  lawful  determination. 

The  principle  thus  established  is  applicable  to  the  charter 
of  this  borough,  and  was  applied  thereto  properly  in  the  case 
previously  mentioned.  The  council,  probably  misapprehend- 
ing the  scope  of  that  decision,  have  again  undertaken,  under 
this  police  power,  to  adjudicate  upon  prosecutor's  rights. 
This  requires  the  repetition  of  the  former  decision.  We  there- 
fore hold  the  proceedings  invalid  .because  the  council  had  po 
power  to  take  such  proceedings  in  the  case  presented  by  the 
return  and  atfidavits. 

Let  the  resolution  and  ordinance  be  set  aside,  with  costs. 


STATE,  EX    REL.  JOHN  H.  HINES,   v.   BOARD   OF   CHOSEN 
FREEHOLDERS  OF  ESSEX  COUNTY. 

1.  The  act  of  March  5th,  18S3,  reducing  all  special  poll  taxes  in  the  state 
to  $1,  is  not  a  special  or  local  law  within  the  prohibitions  of  the  con- 
stitution. 

2.  A  municipal  corporation  whose  power  of  taxation  is  modified  by  a 
statute,  Ciinnot  refuse  to  obey  the  statute  upon  the  ground  that  its 
creditors  are  entitled  to  the  exercise  of  its  taxing  powers  as  they  ex- 
isted before  the  statute,  it  not  appearing  that  the  modified  power  is 
inadequate. 


On  mandamus. 
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Argued  at  June  Term,  1883,  before  Justices  Dixon  and 
Parker. 

For  the  relator,  S.  J.  Macdonald. 

Contra,  J.  W.  Taylor.^ 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  relator,  a  resident  and  taxpayer  of  Essex 
county,  seeks  a  mandamus  against  the  board  of  chosen  free- 
holders of  that  county,  commanding  them  to  assess  and  levy 
the  amount  of  tax  necessary  for  the  purpose  or  purposes  speci- 
fied in  an  act  of  the  legislature  of  this  state,  entitled  "  An  act 
to  ratify  the  bonds  or  other  evidences  of  indebtedness  hereto- 
fore issued  or  hereafter  to  be  issued  by  the  board  of  chosen 
freeholders  of  the  county  of  Essex,  in  this  state,  for  war  pur- 
poses, and  to  provide  for  the  payment  thereof,"  approved 
February  28th,  1865,  in  the  manner  and  upon  the  property 
specified  and  directed  in  and  by  an  act  of  the  legislature  of 
this  state,  entitled  "  A  supplement  to  an  act  entitled  '  An  act 
concerning  taxes,'  approved  April  fourteenth,  one  thousand 
eight  hundred  and  forty-six,"  approved  March  5th,  1883, 

The  board  resists  the  application  on  two  grounds  only. 
First,  that  the  act  of  1883  is  special  and  local,  and,  having 
been  passed  without  notice  given  of  the  intention  to  apply  for 
it,  is  unconstitutional.  Secondly,  that  it  impairs  the  obliga- 
tion of  the  contract  into  which  the  county  entered  by  the  issue 
of  its  bonds  under  the  act  of  1865,  and  for  that  reason  also  is 
unconstitutional. 

As  to  the  first  ground. 

The  fourth  section  of  the  act  of  1865,  {Pamph.  L.  1865,  p. 
192,)  directs  that  a  poll  tax  of  $5  be  assessed  upon  every  white 
male  inhabitant  of  Essex  county  of  full  age,  in  addition  to  the 
poll  tax  assessed  under  the  general  law  of  the  state,  for  the 
purpose  of  providing  a  sinking  fund  to  pay  the  bonds  issued 
under  the  act.  An  examination  of  our  statutes  discloses  the 
fact  that  in,  I  think,  every  county  of  the  state,  there  were 
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similar  local  laws  authorizing  counties,  cities  and  townships  to 
assess  special  poll  taxes  in  amounts  ranging  from  $1  to  $25 
per  head.  In  view  of  this  condition  of  things,  the  legislature, 
by  the  act  of  1883,  declared  that  hereafter  there  shall  not  be 
assessed  upon  any  inhabitant  of  this  state  any  poll  tax  for  any 
of  the  purposes  provided  for  in  any  special  or  local  law,  in 
excess  of  §1.  Such  a  statute  is  not,  in  my  judgment,  special 
or  local,  at  least  in  the  sense  in  which  laws  of  that  character 
are  prohibited  by  the  constitution.  It  operates  throughout  the 
state,  wherever  any  power  to  levy  any  special  poll  taxes  exists, 
and  reduces  all  such  power  to  a  common  level,  by  fixing  a 
limit  to  which  it  everywhere  attains,  and  beyond  which  it  can 
nowhere  pass.  In  Tiger  v.  Morris  Common  Fleas,  13  Vroom 
631,  Mr.  Justice  Van  Syckel,  speaking  for  the  Court  of 
Errors,  said:  "One  of  the  chief  objects  of  the  constitutional 
amendments  was  to  bring  into  harmony  the  many  local  charters 
which  had  been  previously  granted,  by  removing  the  great 
diversity  in  powers  which  had  been  given  to  the  various  mu- 
nicipalities in  them."  The  same  idea  had  been  previously 
expressed  by  Mr.  Justice  Knapp  in  Sutlerly  v.  Camden  Com- 
mon Fleas,  12  TVoom  495,  499,  and  acted  upon  by  the  Su- 
preme Court  in  Van  Fiper  v.  Farsoms,  11  Vroom  123.  The 
present  law  is,  I  think,  in  entire  accord  with  this  constitutional 
purpose.  While  it  is  not  general,  in  the  sense  of  conferring 
upon  every  local  public  corporation  the  same  power  to  levy 
poll  taxes,  it  is  general,  in  the  sense  of  putting  that  power, 
wherever  it  is  found,  upon  one  footing.  -Foil  taxes  levied 
under  the  authority  of  local  laws,  are  distinguished  by  charac- 
teristics sufficiently  marked  and  important  to  make  them  a 
class  by  themselves,  and  upon  the  whole  of  this  class  this 
statute  operates  equally,  by  force  of  terms  which  are  restricted 
to  no  locality.  It  is,  therefore,  not  a  local  or  special  law, 
within  the  constitutional  prohibition. 

As  to  the  second  ground,  that  the  act  impairs  the  obligation 
of  the  contracts  into  which  the  county  had  entered,  by  issuing 
its  bonds  under  the  prior  statute. 

The  primary   object  of  the  constitutional   provision  here 
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relied  on,  was  undoubtedly  only  to  preserve  the  rights  acquired 
by  contract,  and  not  to  curtail  the  powers  of  legislation  which 
did  not  infringe  upon  those  rights.  It  is  clear  that  so  far  a& 
the  county  itself  is  concerned,  the  powers  of  taxation  delegated 
to  it  by  previous  laws  remained,  subject  to  modification  or  re- 
peal, at  legislative  discretion.  Ne\o  Brunswick  v.  Williamson, 
15  Vroom  165.  So  far  as  its  creditors  are  concerned,  there 
does  not  seem  to  be  the  slightest  cause  for  apprehending  that 
the  power  of  taxation  still  existing  in  the  county  will  be  inad- 
equate to  the  full  satisfaction  of  their  claims.  Provided  money 
enough  be  raised  to  meet  the  obligations  of  the  county,  it  can 
make  no  difference  to  creditors  whether  it  comes  from  poll  .. 
taxes  under  the  act  of  1865,  or  from  taxes  on  property,  levied 
either  under  the  general  power  of  the  county  to  pay  its  debts, 
or  under  the  specific  power  delegated  by  the  act  of  1883  to 
assess  on  property  the  difference  between  a  poll  tax  of  $5  per 
head  and  a  poll  tax  of  $1  per  head.  There  is  every  reason 
for  thinking  that  the  property  tax  will  be  quite  as  effective  a& 
the  poll  tax  for  securing  the  rights  of  creditors.  Under  these 
circumstances  the  county  itself  cannot  be  heard  to  complain  of 
the  mere  mode  in  which  the  legislature  requires  taxes  to  be 
levied  and  raised.  The  county  is  not  constituted  the  guardian 
of  the  rights  of  its  creditors  against  the  state,  and  so  long  as 
these  creditors  acquiesce,  the  county  authorities  must  exercise 
their  political  powers  in  such  manner  as  their  political  supe- 
rior, the  legislature,  directs.  Gilman  v.  City  of  Sheboygan,  2. 
Black  510;  State,  Hall,  pros.,  v.  Parker,  4  Vroom  312. 
The  mandamus  prayed  for  should  be  awarded. 


ISAAC  FISCHEL  v.  FKEDERICK  KEER. 

1.  The  circumstances  of  this  case,  showing  that  an  execution  was  fraudu- 
lently kept  on  foot  to  hinder  subsequent  creditois,  it  was  held  to  be 
void  as  to  them. 

2.  It  is  proper  practice  for  a  landlord,  who  is  entitled  to  have  his  arrears 
of  rent  paid  before  the  removal  or  sale  of  goods  levied  on,  to  apply  to 
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the  court  for  a  rule  that  the  proceeds  of  the  sale  under  execution  be 
applied  to  the  payment  of  his  rent. 


On  motion  for  money  in  court  and  for  a  rule  against  a 
sheriff. 

Argued  at  June  xerm,  1883,  before  Justices  Parker  and 
Dixox. 

Charles  Borcherling  for  Willielmina  Keer,  and  also  for 
Jane  H.  Ailing. 

Mr.  Hood  for  the  People's  Insurance  Co. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  June  24th,  1879,  a  wv\i  of  Ji.fa.  de  bonis 
€t  terris  was  issued  out  of  the  court  at  the  suit  of  Isaac  Fischel 
V.  Frederick  Keer,  by  virtue  of  which  the  sheriff  of  Essex 
county,  on  the  following  day,  levied  upon  the  defendant's  stock 
of  goods  in  his  store  in  Newark.  Xotliing  further  was  done 
in  execution  of  the  writ  till  March,  1883,  when  so  many  of 
the  goods  levied  on  as  could  be  identified  were  sold  for  S228.49. 

On  March  9th,  1883,  a  writ  of  Ji.fa.  de  bonis  et  terris  was 
issued  out  of  tlie  Court  of  Chancery  at  the  suit  of  the  People's 
Insurance  Company  of  Xewark  v.  Frederick  Keer,  by  virtue 
of  which  the  sheriff  of  Essex  connty  forthwith  levied  on  the 
defendant's  stock  of  goods  in  foe  same  store,  and  on  the  day 
after  the  sale  above  mentioned,  the  residue  of  these  goods  was 
sold  under  the  execiition  for  §482.52. 

While  these  writs  were  in  the  hands  of  the  respective 
sheriffs,  Jane  H.  Ailing,  the  landlady  of  the  defendant's  store, 
duly  demanded  of  them  $348.09,  six  months'  rent  in  arrear. 

The  proceeds  of  the  first  sale  have  been  brought  into  court, 
and  are  claimed  by  both  plaintiffs  and  by  the  landlady,  and 
the  kst  named  also  has  a  rule  that  the  sheriff  holding  the 
second  execution  satisfy  her  arrears  out  of  the  proceeds  of  his 
sale. 
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We  will  first  consider  the  contest  between  the  execution 
creditors. 

The  ground  of  the  insurance  company's  claim  to  the  pro- 
ceeds of  the  first  sale  is  that  the  Fischel  execution  was  kept 
on  foot  fraudulently  to  hinder  subsequent  creditors,  and  i& 
therefore,  as  to  such  creditors,  void. 

In  order  to  maintain  this  position  it  is  not  enough  to  show 
that  the  defendant  has  been  permitted  to  retain  possession  of 
the  goods  levied  on,  and  use  them  as  his  own,  even  to  the  ex- 
tent of  selling  them  in  the  ordinary  course  of  trade ;  but  it 
must  appear  (in  the  language  of  our  statute  against  frauds 
and  perjuries,  Rev.,  p.  444,  §  12,)  that  the  execution  has  been 
contrived  in  fraud,  with  intent  to  hinder,  delay  or  defraud 
creditors  and  others  of  their  lawful  demands.  Caldwell  v. 
Fifield,  4  Zab.  150.  The  bona  fides  of  the  execution  must  be 
successfully  assailed,  and  in  the  attack  the  unrestricted  control 
over  the  goods  permitted  to  the  defendant  is  only  evidence. 

In  the  present  case  I  think  the  fraudulent  purpose  is  made 
out. 

The  Fischel  judgment  was  originally  for  $1101.60,  dated 
January  31st,  1878.  On  November  21st,  1878,  the  plaintift 
accepted  in  satisfaction  of  it  $177.88  in  cash,  and  two  notes, 
each  for  $177.88,  payable  March  16ih,  1879,  and  May  16th, 
1879,  respectively,  which  were  made  by  Keer,  the  defendant, 
and  endorsed  by  Herman  Ise  and  Theodore  Schrickel ;  and 
on  the  same^day  the  plaiutitf  assigned  the  judgment  to  Ise 
and  Schrickel.  The  cash,  and  subsequently  the  notes,  seem 
all  to  have  been  paid  by  Keer,  so  that  before  the  issuing  of 
the  present  execution,  June  24th,  1879,  the  claims  of  both 
Fischel,  the  plaintiff,  and  Ise  and  Schrickel,  his  assignees,  were 
fully  satisfied.  Nevertheless,  the  execution  was  issued  as  upon 
a  judgment  good  for  its  face,  and  endorsed  with  directions  ta 
levy  the  whole  damages  and  costs.  Such  a  circumstance  is 
highly  suspicious.  On  January  4th,  1882,  Ise  and  Schrickel 
assigned  the  judgment  to  Wilhelmina  Keer,  the  wife  of  the 
defendant,  and  she  now  is  the  sole  claimant  under  it.  The 
only  evidence  to  support  this  assignment  is  her  own  testimony. 
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to  the  effect  that  in  the  early  part  of  1879,  when  her  husband 
was  in  his  trouble,  she  lent  him  between  §600  and  $700  (she 
cannot  tell  exactly  how  much),  on  condition  that  she  should 
have  a  lien  on  his  whole  store,  which,  in  response  to  a  leading 
question  by  her  counsel,  she  says  means,  on  condition  that  .the 
Fischel  judgment  should  be  made  over  to  her  and  held  by  her 
against  her  husband  ami  his  property.  This  vague  testimony 
of  a  tr.insaction  between  husband  and  wife  iu  1879  does  not 
establish  the  boiia  fides  of  the  assignment  made  three  years 
afterwards.  The  Fi-chel  execuiion  and  levy  never  in  the 
least  interfered  with  Keer's  control  over  the  goods  in  his 
store,  until  the  sheriff  proceeded  to  sell  in  March,  1883,  and 
Keer,  on  examination  under  the  present  rule,  testifies  that  the 
goods  in  the  store  belonged  to  Schrickel  in  March  last,  had 
belonged  to  him  for  about  five  years,  and  that  he,  Keer,  had 
been  during  that  time  carrying  on  the  business  for  Schrickel, 
although  never  renflering  to  him  any  account  of  the  store 
transactions. 

From  all  these  circumstances  the  conclusion  seems  inevita- 
ble that  this  execution  is  fraudulent  as  against  the  junior 
creditors  and  must  be  postpor>ed  to  their  claim. 

The  contest  thus  becomes  one  between  the  junior  execution 
creditor  and  the  landlady. 

The  only  reason  alleged  for  disputing  the  latter's  claim  is 
that  she  cannot  resort  to  the  fund  in  court  or  to  a  rule  upon 
the  sheriff,  but  must  be  confined  to  an  action  against  the 
sheriff. 

This  reason  counsel  seeks  to  maintain  by  adhering  too 
closely  to  the  language  of  the  statute.  Although  doubtless 
the  landlord  may  maintain  an  action  against  the  sheriff  for 
removing  or  selling  the  goods  before  the  plaintiff  has  paid  the 
rent  in  arrear,  yet  the  court  would  hardly  consent  to  be  guilty  of 
the  injustice  of  first  compelling  its  officer  to  pay  into  court  the 
moneys  by  which  he  might  have  avoided  such  a  suit,  and  of 
then  paying  over  those  moneys  to  the  plaintiff  iu  execution, 
whose  right  to  them  arose  only  on  condition  that  he  satisfied 
the  landlord's  claim.     The  equities  of  all  parties  are  met  by 
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applying  the  proceeds  of  sale  to  the  satisfaction  of  the  rent 
first  and  afterwards  of  the  execution,  and  the  practice  of  doing 
so  under  a  rule  of  court  has  obtained  ever  since  the  statute 
came  into  existence.  The  act  was  originally  8  Anne,  eh.  14, 
passed,  therefore,  in  1710;  as  early  as  1718  a  motion  by  the 
landlord  for  a  rule  on  the  sheriff  to  pay  him  his  arrears  of 
rent  was  unchallenged  with  respect  to  propriety  of  procedure, 
( Waring  v.  Beicberry,  1  Strange  97,)  and  the  practice  has 
continued  in  vogue  down  to  the  present  time.  Gore  v.  Gas- 
ton, 1  Strange  643  ;  Case  of  Bennet,  2  Strange  ld)l ;  Henchett 
V.  Kimpson,  2  Wits.  140;  Princeton  Board  ails.  Gibson,  Spen. 
138,  142;  Central  Bank  v.  Peterson,  4.  Znb.  668;  1  Chitty's 
Arch.  Prac.  576 ;  2  Tidd's  Prac.  927. 

It  is  unnecessary  to  consider  the  reasons  for  a  practice 
which  has  been  so  long  and  so  uniformly  observed  and  which 
has  alway  been  found  to  reach  the  ends  of  justice. 

Let  the  money  in  court  be  paid  over  to  the  landlady,  on 
account  of  her  rent  in  arrears,  and  an  order  be  entered  that 
the  sheriif  having  the  second  levy  satisfy  the  balance  of  her 
rent  out  of  the  money  in  his  hands. 


STATE,  NEW  YORJC   AND   LONG  BRANCH  RAILEOAD  COM- 
PANY, PROSECUTORS,  v.  GORDON  DRUMMOND  ET  AL. 

STATE,  NEW  EGYPT  AND  FARMINGDALE  RAILROAD  COM- 
PANY, PROSECUTORS,  v.  GORDON  DRUMMOND  ET  AL. 

1.  A  railroad  company  having  built  a  platform  on  land  already  dedicated 
to  public  use  as  a  highway,  cannot  prevent  the  opening  of  the  high- 
way on  the  ground  tliat  the  platform  is  necessary  fur  the  transaction 
of  its  business. 

2.  Under  "  An  act  relative  to  railroad  crossings  and  to  prevent  accidents," 
{Pamph.  L.  1881,  p.  291,)  in  order  to  determine  whether  a  proposed 
new  road  is  within  five  hundred  feet  of  an  old  one,  the  width  of  the 
highways  where  they  cross  the  railroad  bed  and  tracks,  and  not  the 
width  elsewhere,  must  be  regarded. 
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On  cei'tiorari  iu  matter  of  road. 

Argued  at  June  Term,  1883,  before  Justices  Dixon  and 
Parker. 

For  the  prosecutors,  John  S.  Applegate. 

For  the  defendants,  ir.  H.  Vredenburgh,  C.  Rohbins  and  t\ 
G.  Burnham. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Tiiese  writs  bring  up  for  review  the  proceed- 
ings of  the  Monmouth  Pleas  in  laying  out  a  jmblic  road,  be- 
ginning in  the  centre  line  of  Bangs  avenue,  as  shown  on  the 
map  of  Asbury  Park,  and  running  thence  westerly  along  that 
centre  line  across  the  railroad  of  the  New  York  and  Long 
Branch  Railroad  Company,  and  having  a  width  of  two  rods 
on  each  side  of  the  centre  line. 

The  first  objection  urged  is  that  the  opening  of  the  new 
road  will  destroy  one  of  the  structures  of  the  prosecutors 
necessary  to  the  enjoyment  of  their  franchises,  and  the  princi- 
ple is  invoked  that  one  public  use  cannot  be  superseded  by 
another,  without  unmistakable  legislative  authority.  It  is 
conceded,  and  I  suppose  necessarily,  in  view  of  the  opinion 
in  Mo7ins  and  Essex  R.  R.  Co.  v.  Central  R.  R.  Co.,  2  Vroom 
205,  that  the  ordinary  power  to  lay  out  roads  will  warrant 
the  laying  out  of  a  highway  across  the  tracks  of  a  railroad, 
but  it  is  claimed  that,  in  the  present  instance,  a  greater  power 
must  be  shown,  because  a  raised  platform,  about  thirty -seven 
feet  square,  used  by  the  company  for  the  handling  of  baggage, 
is  to  be  removed. 

A  complete  answer  to  this  objection  is,  I  think,  found  in  the 
fact  that  the  company  built  that  platform  on  land  already 
dedicated  to  the  uses  of  a  public  road,  and  to  which  it  has  no 
title,  except  as  the  abutter  upon  a  highway.  By  act  of  March 
26th,  1874,  (Pamph.  L.  1874,  p.  500,)  Asbury  Park  was 
incorporated  as  a  borough,  having  for  its  westerly  boundary 
the  west  line  of  the  New  Egypt  and  Farmingdale  Railroad,  as 
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then  graded,  and  in  the  same  year  James  A.  Bradley  and 
others  made  and  filed  in  the  county  clerk^s  office  a  map  of 
Asbury  Park,  showing  Bangs  avenue  laid  out  seventy-five 
feet  wide,  and  extending  westerly  to  the  railroad.  By  deed  of 
August  1st,  1876,  Britton  White  conveyed  to  the  New  Egypt 
and  Farmingdale  Railroad  Company  a  plot  of  ground  for  a  rail- 
road station,  which  was  therein  described  as  running  to  the 
southerly  line  of  Bangs  avenue,  as  laid  down  on  the  map  of  As- 
bury Park,  and  thence  easterly  along  the  southerly  line  of  Bangs 
avenue,  &c.  The  platform  in  question  adjoins  this  plot  upon 
the  north,  and  this  deed  confers  upon  the  company  the  only 
title  that  it  shows  to  the  land  on  which  the  platform  stands. 
Under  the  rules  established  in  Clcu^k  v.  City  of  Elizabeth,  11 
Vroom  172,  and  Salter  v.  Jonas,  10  Vroom  469,  the  public 
right  to  have  Bangs  avenue  opened  as  a  highway  became,  by 
the  delivery  and  acceptance  of  this  deed,  paramount  to  all  the 
rights  in  it  of  White  and  the  railroad  company.  The  road 
now  laid  out  is  within  the  lines  of  Bangs  avenue.  This  ob- 
jection, therefore,  cannot  prevail. 

The  second  objection  is,  that  this  road  is  laid  out  within  five 
hundred  feet  of  Munroe  avenue,  which  crosses  the  railroad  of 
this  company,  and  is,  therefore,  forbidden  by  "  An  act  relative 
to  railroad  crossings  and  to  prevent  accidents,"  approved 
March  25th,  1881.     Pamj^h.  L.  1881,_p.  291. 

It  is  important,  first,  to  determine  whether  the  fact  be  so; 
and  this  depends  upon  whether  Munroe  avenue,  as  a  public 
road,  "  crosses  the  road-bed  and  tracks  of  the  company,"  (to 
quote  the  language  of  the  statute),  at  a  width  of  seventy-five 
feet  or  only  at  the  width  of  the  planking  laid  between  the 
tracks  for  the  purposes  of  a  crossing.  If  the  former,  then  the 
new  road  is  only  four  hundred  and  seventy-nine  feet  six  inches 
from  Munroe  avenue;  if  the  latter,  it  is  five  hundred  and  six 
feet  distant. 

According  to  the  evidence  in  this  case,  Munroe  avenue  was 
never  laid  out  by  formal  proceedings  of  the  public  authorities. 
It  first  appears  on  the  map  of  Asbury  Park,  already  men- 
tioned.    On  that  map  it  does  not  cross  the  railroad,  but  stops 
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at  its  easterly  edge.  The  railroad  bed  was  then  already  iu  the 
possession  of  the  company  and  graded,  as  is  shown  by  the  re- 
cital in  the  second  section  of  the  act  incorporating  Asbnry 
Park,  and  as  is  also  fairly  inferable  from  the  testimony  in  this 
cause.  Whence  the  company  derived  the  title  by  which  it 
held  the  road-bed  at  this  early  time,  is  not  disclosed,  but  in 
the  absence  of  other  proof  this  possession  must  be  regarded  as 
evidence  of  title,  and  of  title  prior  to  any  dedication  of  Mun- 
roe  avenue  to  public  u?e.  Such  a  dedication,  then,  to  be 
eflFective  upon  the  railroad  bed,  must  spring  from  tiie  acts  of 
the  company.  No  act  of  the  company  evincing  a  purpose  to 
dedicate  its  road-bed  to  use  as  a  highway,  is  shown,  except  the 
laying  of  planks  between  the  tracks  to  facilitate  crossing,  and 
this  act  indicates  a  dedication  no  further  than  the  planks 
extend.  So  far,  then,  as  the  location  of  the  avenue  across  the 
railroad  bed  and  tracks  depends  upon  the  dedication  of  the 
owner,  it  is  more  than  five  hundred  feet  from   tlie  new  road. 

If  we  turn  to  look  for  the  use  of  the  road  by  the  public  or 
for  the  action  of  the  public  authorities  of  the  borough,  no 
other  conclusion  than  that  already  indicated  can  be  reached. 
It  does  not  appear  that  any  right  of  crossing  has  been  exer- 
cised outside  of  the  planking.  The  borough  commissioners 
have,  under  their  charter,  charge  and  full  control  of  all  streets 
in  the  borough  j  but  it  has  not  been  shown  that  they  ever 
attempted  to  do  anything,  under  this  power,  within  the  limits 
of  the  company's  road-bed ;  on  the  contrary,  the  company 
itself  made  and  preserved  the  crossing. 

One  other  consideration  tends  in  the  same  direction.  TIte 
width  of  Munroe  avenue,  on  the  map  of  Asbury  Park,  is 
seventy-five  feet.  There  is  no  other  legislative  authority  for 
the  laying  out  of  public  roads  in  the  borough  than  is  conferred 
by  our  general  road  act.  The  Court  of  Errors  has  declared 
that  under  that  law  a  road  more  than  four  rods  wide  could 
neither  be  laid  out  by  the  surveyors  nor  accepted  by  the  town- 
ship as  a  public  highway.  Holmes  v.  Jeisey  City,  1  Beas. 
299,  309.  It  would  seem,  therefore,  that  Munroe  avenue 
cannot  be  a  public  highway  to  the  full  width  of  seventy-five 
feet,  at  least  so  as  to  throw  upon  the  public  the  burdens  con- 
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sequent  on  such  a  condition  of  things.  But  if  it  be  not 
seventy-five  feet  wide  as  a  public  road,  then  there  is  no  other 
criterion  of  its  width  at  the  crossing  than  the  planking. 

My  conclusion  is  that  this  second  objection  is  untenable. 

The  third  objection,  urged  by  the  New  York  and  Long 
Branch  Railroad  Company  only,  is  that  no  award  was  made 
to  it  for  land  taken.  The  return  shows  that  an  award  was 
made  to  the  New  Egypt  and  Farniingdale  Railroad  Company, 
and  the  proof  shows  that  on  the  consolidation  of  this  com- 
pany with  others  into  the  New  York  and  Long  Branch  Rail- 
road Company,  the  lands  of  the  former  passed  to  the  latter. 
The  award  siiould,  therefore,  be  transferred  from  one  com- 
pany to  the  other.  In  order  that  the  transfer  may  be  made, 
let  the  proceedings  be  remitted  to  the  Monmouth  Pleas. 

In  other  respects  the  proceedings  are  affirmed. 

No  costs  will  be  allowed  to  either  party. 


THOMAS  P.  FROME  v.  ANDREW  J.  DENNIS. 

1.  The  defendant  borrowed  the  plaintiff's  plow  from  one  who  had  pos- 
session of  it,  but  had  no  right  to  lend  or  use  it,  and  after  using  it  a 
few  days  returned  it  to  the  possessor ;  the  defendant  all  the  time  sup- 
posing that  it  belonged  to  the  possessor.  Held,  that  the  defendant  was 
not  guilty  of  conversion. 

2.  After  the  defendant  had  so  returned  the  plow  the  plaintiflP  demanded 
it  of  him.  Held,  that  his  failure  to  comply  with  this  demand,  com- 
pliance being  then  impossible,  was  not  evidence  of  a  conversion. 

3.  To  constitute  a  conversion  of  goods,  there  must  be  some  repudiation 
of  the  owner's  right,  or  some  exercise  of  dominion  over  them  incon- 
sistent with  such  right,  or  some  act  done  which  has  the  effect  of  de- 
stroying or  changing  ihe  quality  of  the  chattel. 

4.  When  the  acts  of  persons  are  evidence  in  a  case,  their  cotemporaneous 
declarations  which  give  character  to  those  acts,  are  also  evidence,  as 
part  of  the  res  gestce. 

On  certiorari  to  the  Warren  Pleas. 

Argued  at  June  Term,  1883,  before  Justices  Dixon  and 
Parker. 
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For  the  plaintiff,  L.  Dewitt  Taylor. 

For  the  tlefenJaut,  George  A.  Angle. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  August,  1879,  the  plaintiff  left  his  plow  on 
the  farm  of  one  Cummins,  with  the  latter's  consent,  until  he, 
the  plaintiff,  should  come  and  take  it  awaj.  In  April,  1880, 
the  farm  passed  into  the  possession  of  one  Hibler,  the  plow 
still  being  there.  In  June,  1880,  the  defendant,  a  neighbor- 
ing farmer,  borrowed  the  plow  of  Hibler  to  plow  a  field,  sup- 
posing the  plow  to  be  Hibler's,  and  having  used  it,  in  three 
or  four  days  returned  it  to  Hibler,  still  supposing  it  to  be  his 
property.  In  the  summer  of  1881  the  plaintiff  informed  the 
defendant  that  it  was  his  plow  which  he  had  used,  and  de- 
manded of  him  pay  for  the  use  and  the  return  of  the  plow  or 
its  value,  and  the  defendant  not  complying,  the  plaintiff 
brougiit  an  action  of  trover  for  the  plow.  The  justice  before 
whom  the  suit  was  institute<l,  and  the  Common  Pleas  on 
appeal,  each  gave  judgment  for  the  plaintiff  for  the  value  of 
the  plow.  The  judgment  of  the  Pleas  is  now  before  us  on 
certiorari,  and  the  defendant  below  contends  that  tlie  foregoing 
facts  proved  on  the  trial  did  not  justify  the  judgment. 

In  this  contention  we  agree  with  the  defendant. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary  to 
prove  a  conversion  by  the  defendant  of  the  plaintiff's  prop- 
erty. What  will  constitute  a  conversion  is,  I  think,  well 
summed  up  by  Mr.  Justice  Depue  in  Woodside  v.  Adams,  11 
Vroom  41 7,  in  these  words  :  "  To  constitute  a  conversion  of 
goods,  there  must  be  some  repudiation  by  the  defendant  of  the 
owner's  right,  or  some  exercise  of  dominion  over  them  by  him 
inwnsistent  with  such  right,  or  some  act  done  which  has  the 
effect  of  destroying  or  changing  the  quality  of  the  chattel." 

This  subject  has  quite  recently  received  considerable  dis- 
cussion in  the  Exchequer  Chamber  and  House  of  Lords  of 
England,  in  Fowler  v.  HoUins,  L.  R.,  7  Q.  -B.  616,  and  L.  R., 
7  H.  L.  757.     The  facts  upon  which  the  court  finally  settled 
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as  the  basis  of  decision,  made  the  case  a  plain  one  of  conver- 
sion. They  were,  that  one  Bay  ley  had  fraudulently  come 
into  possession  of  thirteen  bales  of  cotton  belonging  to  the 
plaintiff,  and  had  sold  and  delivered  them  to  the  defendant, 
who  bought  in  good  "faith,  and  who  then  spld  and  delivered 
them  in  good  faith  to  Micholls  &  Co.  Here  was  clearly  an 
•exercise  of  dominion  over  the  goods  by  the  defendant  incon- 
sistent with  the  plaintiff's  right.  But  in  the  course  of  the 
•cause  some  of  the  judges  thought  that,  according  to  the  case 
reserved,  the  defendant,  in  the  transfer  from  Bayley  to  Mich- 
olls &  Co.,  dealt  only  as  broker  and  agent  of  the  latter,  and 
in  examining  the  goods,  receiving  them  from  Bayley  and  for- 
warding them  to  Micholls&Co.,acted  without  any  actual  inten- 
tion with  regard  to,  or  any  consideration  of,  the  property  in 
the  goods  being  in  one  person  more  than  another;  and  so  the 
question  was  raised,  whether  such  a  possession  of  the  goods 
and  such  an  asportation  amounted,  in  law,  to  a  conversion. 
Many  of  the  English  cases  were  commented  on  at  length  by 
Mr.  Justice  Brett,  in  both  tribunals,  and  he  insisted,  with 
great  force  and  clearness,  upon  a  negative  response.  Byles, 
J.,  and  Kelly,  C.  B.,  expressly  concurred  in  this  opinion,  and 
the  other  judges  in  the  Exchequer  Chamber  seem  not  to  have 
disagreed  with  it  in  point  of  law,  but  they  rested  their  con- 
clusion upon  a  different  view  of  the  facts.  In  the  House  of 
Lords,  Mr.  Justice  Blackburn  expressed  his  opinion  that  the 
defendant  was  liable,  because  he  both  entered  into  a  contract 
with  Bayley,  and  also  assisted  in  changing  the  custody  of  the 
goods,  and  so  knowingly  and  intentionally  assisted  in  trans- 
ferring the  dominion  and  property  in  the  goods  to  Micholls  & 
Oo.  that  they  might  dispose  of  them  as  their  own.  This  he 
deemed  a  conversion  by  the  defendant,  no  matter  whether  he 
acted  as  broker  or  not.  In  the  course  of  his  remarks  he  lays 
down  the  principle  that  one  who  deals  with  goods  at  the  re- 
quest of  the  person  who  has  the  actual  custody  of  them,  in  the 
bona  fide  belief  that  the  custodier  is  the  true  owner,  or  has  the 
authority  of  the  true  owner,  should  be  excused  from  what  he 
does,  if  the  act  is  of  such  a  nature  as  would  be  excused  if  done 
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by  the  authority  of  tlie  person  in  possession,  if  he  was  a  finder 
of  the  goods  or  entrusted  with  their  custody.  He  concedes, 
moreover,  that  this  is  not  the  extreme  limit  of  the  excuse,  and 
doubts  whether  it  would  be  a  conversion  for  a  miller  to  grind 
grain  into  flour  and  return  the  flour  to  tWe  person  who  brought 
the  grain,  before  he  heard  of  the  true  owner.  Under  the 
definition  of  Mr.  Justice  Depue,  above  quoted,  this  act  of  the 
miller  would  be  a  conversion,  because  it  changed  the  quality 
of  the  owner's  goods.  Mr.  Baron  Cleasby,  while  concurring 
with  those  who  looked  upon  the  defendant  as  a  principal,  and 
therefore  guilty,  says  with  reference  to  this  view,  that  he  was 
a  broker  merely  :  "  How  far  the  intermeddling  with  the  goods 
themselves  by  delivering  them  would  "  involve  a  broker  in 
responsibility  to  the  owner,  "admits  of  question,  and  was  the 
subject  of  much  argument  at  the  bar,  and  might  depend  upon 
the  extent  to  which  the  broker  in  such  case  could  be  regarded 
as  having  an  independent  possession  of  the  goods  and  deliver- 
ing them  for  the  purpose  of  passing  the  property."  Mr. 
Justice  Grove  advised  the  house  in  favor  of  the  plaintiff,  on 
the  ground  that  the  defendant  intermeddled  with  goods  which 
were  not  his  own,  and  exercised  a  dominion  over  them  incon- 
sistent with  the  right  of  the  true  owner.  Mr.  Baron  Am- 
phlett  concurretl  with  Brett;  Lord  Chelmsford,  Chancellor 
Cairns,  Lords  Hatheriey  and  O'Hagan  advised  for  the  plain- 
tiff in  substance,  because  the  defendant  had  exercised  domin- 
ion over  the  plaintiff's  property  by  disposing  of  it  to  Mich- 
oils  &  Co. 

It  is  apparent,  I  think,  from  a  perusal  of  these  judgments, 
that  every  judge  based  his  opinion  of  the  defendant's  guilt  on 
the  question  whether  he  had  done  any  act  which  amounted 
to  a  repudiation  of  the  plaintiff's  title,  or  to  an  exercise  of 
dominion,  i.  c,  ownership  over  the  goods.  Less  than  this 
would  constitute  a  trespass,  but  not  a  conversion,  so  long  as 
the  character  of  the  chattels  remained  unchanged. 

In  a  very  late  case  in  Massachusetts,  Spooner  v.  Manchester^ 
133  Mass.  270,  a  similar  view  is  expressed.  Field,  J.,  there 
says :  "  Conversion  is  based  upon  the  idea  of  an  assumption 
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of  property  or  a  right  of  dominion  over  the  thing  converted, 

*  *  *  and  it  is,  therefore,  not  every  wrongful  intermed- 
dling with,  or  wrongful  asportation,  or  wrongful  detention  of 
persoiral  [)roperty,  that  amounts  to  a  conversion.  Acts  which 
themselves  imply  an  assertion  of  title  or  of  a  right  of  domin- 
ion over  personal  property,  such  as  a  sale,  letting  or  destruc- 
tion of  it,  amount  to  a  conversion,  even  although  the  defend- 
ant may  have  honestly  mistaken  bis  rights;  but  acts  which  do 
not,  in  themselves,  imply  an  assertion  of  title  or  of  a  right  of 
dominion  over  such  property,  will  not  sustain  an  action  of 
trover,  unless  done  with  the  intention  to  deprive  the  owner  of 
it  permanently  or  temporarily,  or  unless  there  has  been  a  de- 
mand for  the  property  and  a  neglect  or  refusal  to  deliver  it, 
which  are  evidence  of  a  conversion,  because  they  are  evidence 
that  the  defendant,  in  withholding  it,  claims  the  right  to 
withhold  it,  which  is  a  claim,  of  a  right  of  dominion  over  it. 

*  *  *  Whether  an  act  involving  the  temporary  use,  con- 
trol or  detention  of  property,  implies  an  assertion  of  a  right 
of  dominion  over  it,  may  well  depend  upon  the  circumstances 
of  the  case  and  the  intention  of  the  person  dealing  with  the 
property." 

To  the  same  effect  is  Laverty  v.  Snethen,  68  N.  Y.  522. 

In  the  light  of  these  authorities,  the  conduct  of  the  defend- 
ant in  the  case  at  bar  did  not  amount  to  a  conversion  of  the 
plow.  He  received  it  for  a  temporary  use  only,  and  without 
any  claim  of  right  or  dominion  over  it,  but  having  a  mere 
license  from  the  possessor,  revocable  at  once  by  either  the  posses- 
sor or  the  true  owner.  He  surrendered  it  to  the  possessor  from 
whom  he  had  received  it,  without  any  intention  of  enlarging 
or  changing  his  title,  without  any  reference  to  anybody^s  title, 
and  doubtless  would  have  as  readily  surrendered  to  the  plain- 
tiff upon  his  ownership  being  shown.  Neither  in  the  use  nor 
in  the  surrewder  by  the  defendant  does  j;here  appear  any  repu- 
diation of  the  owner's  right,  or  any  exercise  of  dominion  in- 
consistent with  such  right.  His  acts  may  have  constituted  a 
trespass,  but  not  a  conversion. 

This  being  so,  his  subsequent  failure  to  deliver  the  plow  to 
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the  plaintiff  on  demand,  was  not  evidence  of  a  conversion,  for 
the  reason  that  delivery  was  then  impossible  to  him.  He  did 
not  refuse  to  deliver,  but  could  not.  Ross  v.  Johnson^  5  Burr. 
2825;  Salt  Springs  Bank  v.  Wheeler,  48  N.  F.  492;  Magnin 
V.  Dinsmore,  70  iV.  F.  410. 

The  plaintiff  contends  that  the  evidence  on  the  part  of  the 
defendant  as  to  his  conversation  with  Hibler  at  the  time  of 
boirowing  the  plow,  waa  illegal.  It  was  not,  however.  It 
being  proper  to  show  that  the  defendant  came  into  possession 
of  the  plow,  the  declarations  of  himself  and  of  the  person 
from  whom  he  received  possession,  cotemj)oraneous  with  the 
transfer  and  indicative  of  its  character,  were  admissible  as  part 
of  the  i-es  gestce.  Luse  v.  Jonea,  10  Vroom  707 ;  Hunter  v. 
Siai-e,  11  Vroom  495. 

The  judgment  below  should  be  reversed. 


THOMAS  MULLEN  r.  EMALINE  RAINEAR. 

The  plainliflf  was  a  tenant  for  years  of  the  defendant,  and  wliile  he  and 
his  wife  were  canying  a  stove  along  a  balcony  connected  with  the  de- 
mised premises,  the  balcony  broke  down  and  his  wife  was  injuied.  In 
a  suit  for  the  damages,  the  defendant  gave  evidence  tending  to  show 
that  the  jjlaintiff'and  his  wife  knew  of  the  weak  condition  of  the  bal- 
cony and  were  gnilty  of  negligence  in  crossing  it  with  snch  a  weight. 
Hdd,  that  the  court  erred  in  refusing  to  instruct  the  jury  that,  if  such 
negligence  were  made  out,  the  plainiiff  could  not  recover. 
Held,  aiao,  that  the  court  erred  in  refusing  to  instruct  the  jury  that  the 
landlady  was  not  bound  to  make  repairs  to  the  balcony,  unless  some 
agreement  on  her  part  to  do  so  were  shown. 


On  certiorari  to  the  Trenton  District  Court. 

Argued  at  June  Term,  1883,  before  Justices  Drxox  and 
Parker. 

For  the  plaintiff,  Geo.  D  Scudder. 


NOVEMBER  TERM,  1883.  521 

Mullen  V.  Rainear. 
For  the  defendant,  Howell  &  Bro. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Tlie  plaintiff  was  a  tenant  for  years  of  the  de- 
fendant. While  he  and  his  wife  were  carrying  a  stove  along 
a  balcony  which  the  tenant  had  a  right  to  use  in  connection 
with  the  leased  premises,  the  balcony  broke  down,  and  by  the 
fall  the  wife  of  the  plaintiff  was  injured.  This  was  the  grava- 
men of  the  suit.  The  plaintiff  claimed  that  the  defendant  had 
been  guilty  of  negligence  in  failing  to  repair  the  balcony;  the 
defendant  disputed  her  obligation  to  repair,  as  well  as  the 
charge  of  negligence,  if  such  obligation  existed ;  she  also  con- 
tended that  the  plaintiff  and  his  wife  knew  of  the  weak  condi- 
tion of  the  balcony,  and  so  had  been  guilty  of  contributory 
negligence  in  passing  over  it  with  such  heavy  weights.  On 
these  issues  the  parties  presented  evidence  calling  for  the  sub- 
mission of  the  questions  of  fact  to  the  jury,  under  instructions 
from  the  court.  The  jury  having  found  for  the  plaintiff,  as- 
sessing his  damages  at  $250,  the  defendant  has  removed  the 
judgment  to  this  court  by  certiorari,  pursuant  to  the  Dis- 
trict Courts  act  of  March  27th,  1882,  {Famph.  L.  p.  195, 
§  13, J  and  now  complains  of  the  instructions  and  refusals  to 
charge  in  the  court  below,  to  which  exceptions  were  duly  taken 
and  sealed. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
"  that  when,  in  an  action  brought  for  damages,  it  appears  from 
the  evidence  that  the  plaintiff  has  been  guilty  of  great  impru- 
dence, whicl^  was,  to  say  the  least,  one  of  the  proximate  causes 
of  the  evil  which  befel  him,  the  law  does  not  afford  any  com- 
pensation for  the  damages  which  have  resulted.  In  such  case 
the  question  of  the  existence  of  negligence,  in  the  conduct  of 
the  defendant,  becomes  wholly  immaterial."  The  court  re- 
fused this  request,  and  charged  as  follows:  "If  the  plaintiff 
has  been  guilty  of  negligence,  though  that  negligence  may,  in 
fact,  have  contributed  to  the  accident;  yet,  if  the  defendant 
could,  in  the  result,  by  the  exercise  of  ordinary  care  and  dili- 
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gence,  have  avoided  the  mischief  whieh  happened,  the  plain- 
tiff's neffliirence  will  not  excuse  the  defendant." 

We  think  the  court  erred  in  both  the  refusal  and  the  charge. 

The  exact  tenor  of  the  request  is  sanctioned  by  the  opinion 
of  this  court  in  Harper  v.  Erie  Rdilway  Co  ,  3  Vroom  88,  and 
is  an  unquestionble  general  rule.  In  England  and  in  some  of 
the  United  States,  the  courts  have  considered  that  a  plaintiff 
might  recover  not witiistanding  his  own  negligence,  when  the 
effect  of  that  negligence  was  merely  to  present  one  of  the  cir- 
cumstances in  which  the  defendant  was  required  to  act ;  then 
if,  in  view  of  those  circumstances,  the  defendant  was  negligent 
an<l  thereby  caused  an  injury  which  (»rdinary  care  on  his  part 
would  have  avoided,  he  has  been  held  responsible.  Some- 
times it  has  been  said  in  such  cases  tiiat  the  plaintiff's  negli- 
gence was  not  contributory  to  the  damage;  sometimes,  that 
the  defendant's  negligence  was  the  proximate  cause  of  the 
injury,  and  therefore  the  only  one  reganleii  by  the  law. 

The  soundness  of  these  decisions  has,  I  think,  not  been 
passed  upon  in  New  Jers»'y,  and  the  present  case  does  not  call 
for  its  consideration.  The  facts  here  are  sucii  that  if  they 
make  out  negligence  on  the  part  of  the  plaintiff  and  his  wife, 
that  negligence  was,  without  doubt,  contributory  to  the  injury 
and  its  proximate  cause.  If  they  crossed  the  balcony,  know- 
ing its  weak  condition,  and  bearing  a  weight  likely  to  break 
it  down,  they  could  not  hold  the  defendant  responsible  for  the 
hurts  so  sustained,  under  any  case  which  has  been  cited ;  and 
the  doctrine  of  the  court  below,  if  ever  sound,  has  no  applica- 
bility to  such  a  state  of  things. 

The  defendant's  counsel  also  requestetl  the  court  to  charge 
"  that  a  lessor,  as  such,  in  the  absence  of  some  covenant  or 
agreement  to  that  effect,  is  not  bound  to  make  repairs  upon 
leased  premises,  and  therefore  if  the  jury  are  not  satisfied  that 
the  defendant  entered  into  an  agreement  with  the  plaintiff  to 
keep  the  prem  ses  in  question  in  repair,  she  is  not  liable  in  thiS 
action."  The  court  declined  so  to  charge,  except  with  the 
"  modification  "  that  "  the  owner  is  bound  to  keep  his  property 
in  a  safe  condition." 
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This  also  was  erroneous.  It  is  well  settled  that  no  obliga- 
tion binding  the  landlord  to  make  repairs,  is  implied  by  law. 
Heintze  v.  Bentley,  7  Steiv.  Eq.  562.  The  general  doctrine  of 
the  law  is,  that  U[)on  a  demise  there  is  no  implied  contract  that 
the  property  is  fit  for  the  use  for  which  the  lessee  requires  it, 
whether  for  habitation,  occupation  or  cultivation.  There  is  no 
implied  duty  on  the  owner  of  a  house,  which  is  in  a  ruinous 
and  unsafe  condition,  fo  inform  a  proposed  tenant  that  it  is 
unfit  for  habitation,  and  no  action  will  lie  against  him  for  an 
omission  to  do  so,  in  the  absence  of  express  warranty  or  deceit. 
An  obligation  on  the  part  of  the  landlord  will  not  be  implied 
that  he  shall  make  substantial  repairs  because  of  the  premises 
being  in  a  dangerous  condition.  Naumberg  v.  Young,  15 
Vroom  331. 

For  these  errors  the  judgment  of  the  District  Court  must 
be  reversed  and  the  record  remitted  to  the  court  below  for  a 
new  trial. 


STATE,  EX  REL.  FREDERICK  HEINTZ,  PROSECUTOR,  v.  THE 
COURT  OF  GENERAL  QUARTER  SESSIONS  OF  THE 
PEACE  OF  THE  COUNTY  OF  UNION. 

1.  There  is  no  statute  in  New  Jersey  requiring  an  applicant  for  tavern 
license  to  make  affidavit  tliat  the  signers  of  the  recommendation  are 
respectable  freeholders  and  have  not  signed  another  application  for 
license. 

2.  If  such  affidavit  be  included  in  the  terms  of  the  "Act  relative  to  oaths 
and  affidavits,"  approved  March  27ih,  1874,  the  indictment  should' 
allege  that  it  was  an  affidavit  necessary  or  proper  to  be  taken,  &c.,  or 
for  a  lawful  purpose. 

3.  This  indictment  is  too  general  in  the  averments  of  falsity. 


On  certiorari  to  remove  indictment. 

Argued  at  June  Term,  1883,  before  Justices  DixoN  and 
Paeker. 
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For  the  prosecutor,  /.  A.  Fay. 

{Contra,  W.  R.  WUson,  prosecutor  of  pleas. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  certiorari  brings  before  this  court  an 
indictment  against  Frederick  Heintz. 

The  indictment  purports  to  charge  Heintz  with  the  crime 
of  perjury. 

It  alleges  that  he  committed  perjury  in  signing  and  taking 
an  affidavit  attached  to  a  petition  and  recommendation  to  the 
board  of  excise  of  the  city  of  Elizabeth,  requesting  said  board 
to  grant  him  a  license  to  keep  an  inn  and  tavern  in  the  first 
ward  of  said  city. 

The  indictment  avers  that  the  perjury  was  committed 
by  Heintz  in  falsely  swearing  that  the  petition  and  recom- 
mendation had  been  signed  by  at  least  twelve  respectable 
citizens  and  freeholders  of  such  ward,  who  had  not,  to  his 
knowledge  and  belief,  recommended  any  other  application  for 
license  to  keep  an  inn  and  tavern. 

There  is  no  averment  stating  who,  among  those  who 
signed,  were  not  freeholders,  nor  who  had  signed  another  peti- 
tion and  recommendation. 

Heintz  having  pleaded  not  guilty  was  permitted  to  with- 
draw his  plea,  and  his  counsel  moved  to  quash  the  indictment, 
which  motion  was  denied  by  the  Court  of  Quarter  Sessions. 

It  is  alleged  in  the  indictment  that  Heintz  was  required,  by 
virtue  of  the  statute  of  New  Jersey,  to  accompany  the  petition 
and  recommendation  for  license,  with  his  affidavit,  that  the 
same  was  signed  by  at  least  twelve  respectable  citizens  and 
freeholders  of  the  first  ward  of  the  city  of  Elizabeth,  who  had 
not,  to  his  knowledge  or  belief,  recommended  any  other  appli- 
cation for  license. 

There  is  no  statute  in  this  state  which  requires  such  affi- 
davit. 

It  is  said,  however,  that  if  there  be  no  statute  directly 
requiring  the  affidavit,  still  it  is  an  affidavit  which  was  neces- 
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sary  and  proper  to  be  made,  taken  and  used,  and  for  a  lawful 
purpose,  and  that  the  "  Act  relative  to  oaths  and  affidavits," 
approved  March  27th,  1874,  {Rev.,  p.  740)  makes  false  swear- 
ing in  such  affidavit  perjury.  If  this  affidavit  be  included  in 
the  terms  of  that  act,  the  indictment  should  have  alleged  that 
it  was  necessary  or  proper  to  be  made,  taken  and  used,  or  for 
a  lawful  purpose. 

The  indictment  is  also  defective  because  it  is  too  general  in 
its  teums,  and  does  not  charge  who,  among  the  persons  who 
had  signed  the  recommendation,  were -not  freeholders,  and 
who,  to  the  knowledge  or  belief  of  the  deponent,  had  signed 
another  applicati-on. 

There  should  be  particularity  in  the  averments  of  falsity. 
In  this  indictment  the  charges  of  falsity  are  not  sufficiently 
specific  to  enable  the  accused  to  prepare  his  defence. 

A  general  averment  that  defendant  swore  falsely  upon  the 
whole  matter  will  not  be  sufficient.  The  indictment  must 
proceed  by  particular  averments  (technically  termed  assign- 
ments of  perjury)  to  negative  that  which  is  false.  WharL 
Am.  Cr.  Law  (2d  ed.)  661. 

The  indictment  is  quashed. 


STATE,  JAMES  C.  LANSING,  PROSECUTOR,  v.  CATHARINE 

DODD. 

1.  It  is  a  general  rale  of  construction,  that  the  sum  agreed  upon  by  the 
parties  to  a  contract,  to  be  paid  for  breach  of  covenant  by  tiie  non-per- 
forming party  to  the  otlier,  will  be  treated  as  a  penalty,  unless  it  is 
payable  for  an  injury  of  uncertain  amount  and  extent ;  or  if  payable 
for  more  than  one  breach,  unless  tlie  damages  which  arise  from  each 
of  them  are  of  uncertain  amount. 

2.  Where  a  contract  contains  several  stipulations,  and  the  damages  re- 
sulting for  not  complying  with  part  of  them  are  capable  of  being  meas- 
ured, the  sum  fixed  upon  will  be  treated  as  a  penalty. 

3.  The  sum  named  cannot  be  regarded  as  a  penalty  as  to  part  of  the  pro- 
visions of  the  contract,  and  as  liquidated  damages  as  to  the  other  part; 
if  it  be  not  liquidated  damages  as  to  one  of  the  covenants,  it  cannot  b& 
BO  as  to  the  others. 
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4.  The  intention  of  the  parties  is  to  be  derived  from  the  whole  contract  ; 
and  whenever  it  be  doubtful  whether  the  sum  named  is  intended  by 
the  parlies  as  penalty  or  as  liquidated  damages,  it  will  be  construed 
as  a  penalty. 

On  certiorari  to  the  Hudson  Common  Pleas.  Tlie  facts 
appear  fully  in  the  opinion. 

Argued  at  June  Term,  1883,  before  Justices  Dixon  and 
Parker. 

For  tiie  prosecutor,  James  D.  Manning, 

Contra,  Charles  P.  Nicoll. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  On  the  2d  day  of  May,  1882,  Catharine  Dodd 
entered  into  a  written  agreement  with  James  C.  Lansing,  by 
which  it  was  agreed  that  she  would  convey  to  him,  on  or 
before  the  2d  day  of  June  then  next  ensuing,  a  lot  of  land  in 
Jersey  City,  for  the  consideration  of  $1750. 

Lansing,  by  the  terms  of  the  agreement,  was  to  pay  Mrs. 
Dodd  the  consideration  money  upon  her  executing  the  convey- 
ance. It  was  further  agreed  in  said  writing,  that  Lansing 
should  or  migiit,  on  or  before  the  3tl  day  of  June  then  next, 
enter  into  the  possession  of  said  lot,  and  take  tlie  rents,  issues 
and  profits  thereof  to  his  own  use. 

The  last  clause  of  the  agreement  reads  as  follows,  viz. :  "  And 
for  due  performance  of  all  and  singular  the  covenants  and 
agreements  aforesaid,  the  said  Catharine  Dodd  and  James  C. 
Lansing  do  bind  themselves,  their  heirs,  executors  and  admin- 
istrators, each  to  the  other,  their  executors,  administrators  or 
assigns,  in  the  sum  of  one  hundred  dollars,  firmly  by  these 
presents  " 

Mrs.  Dddd,  not  having  executed  the  deed  at  or  before  the 
day  limited,  Mr.  Lansing  sued  her  in  the  Diistrict  Court  of 
Jersey  City  for  the  breach  of  the  covenant  to  convey,  and  ob- 
tained a  judgment  for  $100  damages  and  costs. 
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It  is  agreed  that  there  was  no  evidepce  of  actual  damages 
sustained  by  the  plaintiff,  because  of  defendant's  non-perforna- 
ance  of  the  contract.  • 

The  District  Court  determined  that  the  said  sum  of  $100 
mentioned  in  the  agreement,  must  be  treated  as  b"quidated 
damages,  and  not  as  a  penalty,  and  gaye  judgment  for  plain- 
tiff for  the  whole  amount. 

From  this  judgment  the  defendant  appealed  to  the  Court  of 
Common  Pleas  of  the  county  of  Hudson,  ^he  last-named 
court  reversed  the  judgment,  and  treated  the  sum  fixed  in  the 
agreement  as  a  penalty. 

This  certiorari  is  brought  by  Mr.  Lansing  to  reverse  the 
judgment  of  the  Court  of  Common  Pleas. 

The  only  reason  filed  for  a  reversal  is,  "  that  the  Court  of 
Common  Pleas  erred  in  determining  that  the  amount  in  which 
Catharine  Dodd  and  James  C.  Lansing  bound  themselves  in 
their  contract,  was  to  be  regarded  as  a  penalty  and  not  as  a 
liquidated  sum  to  be  forfeited." 

The  question  to  be  decided  by  this  court  is,  whether,  by  the 
agreement  between  these  parties,  the  non-performing  party 
was  to  pay  the  other  a  penalty  to  the  amount  only  of  actual 
damages  proved,  or  whether  the  sum  fixed  by  the  parties  to 
be  paid  for  breach  of  contract,  was  to  be  taken  as  liquidated 
damages,  to  be  paid  without  regard  to  the  actual  damages. 

It  is  sometimes  difficult  to  determine  what  the  intention  of 
the  parties  to  a  contract  was,  in  naming  a  sum  which  the  de- 
faulting party  should  pay  the  other,  in  case  of  his  non-per- 
formance.    The  intention,  when  discovered,  is  to  govern. 

The  construction  to  be  given  to  the  clause  which  fixes  the. 
Bum  to  be  paid  in  case  of  non-compliance,  is  not  to  be  derived 
solely  from  the  language  of  that  clause,  although  such  lan- 
guage will  have  much  influence  in  that  regard.  There  are 
eases  where  the  sum  named  in  the  agreement  was  called  ''  liqui- 
dated damages,"  and  yet  was  construed  by  the  court  as  a 
"  penalty  ;"  and,  also,  where  the  word  ^'  penalty  "  was  used  by 
the  parties,  it  has  been  held  to  mean  "  liquidated  damages." 
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The  intentioa  is  to  be  ascertained  from  the  provisions  of 
the  entire  contract. 

In  this  case,  neither  the  words  "  liquidated  damages," 
"  penalty,"  nor  even  "  forfeit,"  are  used  ;  and  the  court  is  not 
in  the  least  degree  restricted  by  the  language  of  the  clause 
wherein  the  sum  is  named,  but  left  entirely  free  to  deduce  the 
intention  of  the  parties  from  all  parts  of  the  agreement. 

It  is  a  general  rule  of  construction  that  the  sum  agreed  upon 
will  be  treated  as  a  penalty,  unless  it  is  payable  for  an  injury 
of  uncertain  amount  or  extent ;  or,  if  payable  for  more  than 
one  breach,  unless  the  damages  which  arise  from  each  of  them 
are  of  uncertain  amount. 

If  a  contract  contains  stipulations  for  performance  of  divers 
things,  and  the  damages  resulting  from  non-j)erformance  of 
some  (if  them,  are  capable  of  being  measured  by  a  precise 
sum,  and  one  sum  is  stipulated  to  be  paid  in  respect  to  the 
non-pertbrmanceof  the  contract  generally,  that  sum  is  a  penally, 
although  the  parties  clioose  to  call  it  liquidated  damages  and 
not  penalty,  and  so  express  it  in  tlie  contract.  1  Addison  on 
Cant,  §  496 ;  Astley  v.  Wilson,  2  B.  <£•  P.  346,  353. 

In  general,  a  sum  of  money  in  gross,  to  be  paid  for  non- 
performance of  an  agreement,  is  considered  a  penalty,  the 
legal  operation  of  wiiich  is  to  cover  the  damages  which  the 
party  in  whose  favor  the  stipulation  is  made,  may  have  sus- 
tained from  the  breach  of  the  contract  by  the  other  party. 
Tayloe  v.  Sandiford,  7  Wheal.  13. 

Where  the  contract  is  to  do  several  things,  and  one  sum  is 
to  be  paid  for  breach,  that  sum  is  intended  and  regarded  as 
adequate  compensation  for  a  breach  of  the  whole  contract,  for 
it  is  all  the  promisor  is  to  pay  if  he  breaks  the  whole.  '  It 
would  be  most  unjust  and  oppressive  to  require  him  to  pay 
the  whole  sum  for  violating  any  one  of  the  least  important 
items  of  the  contract.     2  Parsons  on  Cont.  {4lh  ed.)  438. 

The  sum  named  must  be  regarded  as  liquidated  as  to  all 
the  provisions  to  which  it  shall  extend,  or  it  will  not  be  so  re- 
garded as  to  any.  It  cannot  be  liquidated  damages  in  one 
case  and  not  in  the  other.     It  applies  to  the  covenant  of  one 
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party  to  convey,  and  to  that  of  the  other  party  to  pay  the  con- 
sideration money  on  the  delivery  of  the  deed.  The  measure 
of  damages  in  one  case  is  unpaid  purchase  money,  which  can 
be  ascertained,  and  as  to  that  covenant,  it  cannot  be  considered 
liquidated  damages,  and  if  not  liquidated  as  to  that  covenant,  it 
cannot  be  as  to  any.    Whitfield  v.  Levy,  6  Vroom  149,  156. 

In  applying  to  this  case  the  principles  relating  to  construc- 
tion hereinbefore  stated,  it  will  be  observed  that  the  sum  of 
money  named  in  the  agreement  between  these  parties,  is  made 
payable  by  the  vendee  to  the  vendor,  on  the  vendee's  failing  to 
pay  the  purchase  money,  as  well  as  by  the  vendor  to  the  ven- 
dee on  her  failure  to  convey.  On  default  in  the  former  case, 
the  damages  are  ascertainable,  viz.,  purchase  money  and  in- 
terest. As  to  that  stipulation,  the  $100  is  a  penalty;  and  if 
so,  as  to  that  stipulation,  it  must  be  a  penalty  as  to  the  other 
stipulations. 

There  were  two  covenants  in  the  agreement  on  the  part  of 
the  grantor,  and  only  one  sum  to  be  paid  generally  for  breach 
of  covenants.  She  was  to  execute  the  deed  on  or  before  a 
certain  day ;  and  she  also  agreed  that  the  grantee  might  enter 
into  and  upon  the  premises,  and  take  the  rents,  issues  and 
profits  of  the  same  to  his  own  use  on  another  day  named  in 
the  agreement. 

I  am  of  opinion  that  the  sum  of  $100,  named  in  this  agree- 
ment, should  be  treated  as  a  penalty,  and  not  as  liquidated 
damages,  and  that  the  judgment  in  the  Court  of  Common 
Pleas  of  the  county  of  Hudson  should  be  affirmed. 

Where  it  is  doubtful,  from  the  whole  agreement,  whether 
the  sum  named  is  intended  as  a  penalty  or  stipulated  damages, 
it  will  be  construed  as  a  penalty.  CheddicUs  Ex'r  v.  3farsh, 
1  Zab.  463. 

If,  on  the  face  of  an  agreement,  it  be  doubtful  whether  it 
was  intended  that  the  sum  specified  shall  be  a  penalty  or 
liquidated  damages,  the  inclination  of  the  courts  is  to  consider 
the  contract  as  creating  a  penalty  to  cover  damages  actually 
sustained  by  a  breach  of  the  contract,  and  not  liquidated  dam- 
ages.     Crisdee  v.  Bolton,  3  O.  &  P.  240. 

Vol,.  XVI.  34 


630  Ni;W  JERSEY  SUPREME  COURT. 


Lansing  v.  Dodd. 


The  tendeocy  and  preference  of  the  law  is  to  consider  a  sum 
payable  for  breach  of  contract  as  a  penalty,  over  which  it  has 
control,  rather  than  as  liquidated  damages. 

The  judgment  of  the  Court  of  Common  Pleas  is  affirmed. 


CASES  AT  LAW 


DETERMINED   IN   THE 


COURTOF  ERRORS  AND  APPEALS 

OF   THE 

STATE  OF  NEW  JERSEY. 

NOVEMBER  TERM,  1883. 


WILLIAM  BERNSHOUSE  v.  JOHN  C.  ABBOTT. 

A  purchaser  from  an  agent  having  authority  to  sell,  and  selling  in  his 
own  name  without  disclosing  his  principal,  is  not  entitled,  in  an  action 
by  the  principal  for  the  contract  price,  to  set  off  a  debt  due  to  him 
from  the  agent,  where  the  agent  had  neither  the  possession  nor  the 
indicia  of  property  in  himself. 


On  error  to  the  Supreme  Court. 

For  plaintiff  in  error,  Garrison,  Fi^ench  and  Casselman. 

William  Bernshouse  bought  of  one  Joseph  E.  P.  Abbott 
two  car-loads  of  cedar  siding.  The  lumber  was  delivered  to 
Bernshouse  according  to  contract,  accompanied  by  bills  for  the 
price  of  tiie  same,  in  the  name  of  said  Joseph  E.  P.  Abbott. 
Bernshouse  was  the  holder  for  value  of  three  promissory  notes 
of  said  Joseph  E.  P.  Abbott,  amounting  to  about  the  price  of 
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the  lumber,  and  tendered  them  in  payment  of  Abbott's  bilL 
Joseph  E.  P.  Abbott  then  wrote  to  Bernshouse,  stating  that 
in  disposing  of  the  lumber  he  had  acted  as  the  agent  o€ 
another  person.  This  suit  was  brought  against  Bernshouse 
for  the  price  of  the  lumber.  The  plaintiff  is  John  C.  Abbott, 
the  father  of  Joseph  E.  P.  Abbott.  The  declaration  consists  of 
the  common  counts,  with  bill  of  particulars.  The  defendant, 
Bernshouse,  pleaded  the  general  issue,  and  a  special  plea  of 
set-off  of  the  debt  of  the  agent  to  the  demand  of  the  plaintiff, 
to  which  the  plaintiff  replied  by  traversing  the  matters  of  fact, 
and,  on  the  issue  so  joined,  the  parties  "went  to  trial.  At  the 
trial  the  court  overruled  a  motion  to  non-suit,  and  at  the  con- 
clusion of  the  case  ordered  a  verdict  for  the  plaintiff,  without 
permitting  the  case  to  go  to  the  jury. 

The  matters  assigned  for  error  arose  both  upon  the  motion 
to  non-suit,  and  the  charge  of  the  court. 

The  plaintiff's  case  was  this  :  That  he  owned  the  logs;  that 
the  sheriff  had  them  under  levy;  that  the  sheriff's  execution 
was  against  the  plaintiff  and  his  two  sons  for  a  joint  debt; 
that  the  sheriff  authorized  one  of  the  sons,  Joseph  E.  P. 
Abbott,  to  dispose  of  the  lumber  at  private  sale;  that  the 
money  so  raised  was  to  be  paid  by  Joseph  E.  P.  Abbott  to 
the  sheriff  to  pay  off  said  execution  ;  that  he,  the  plaintiff,  also 
authorized  this  same  sou  to  dispose  of  the  lumber  for  this 
same  purpose;  that  the  son  did  dispose  of  the  lumber  to 
defendant  and  delivered  it  to  him ;  that  he,  the  plaintiff,  did 
not  disclose  himself  in  the  transaction  until  after  the  delivery 
of  the  lumber,  and  the  trouble  about  the  set-off  arose. 

I.  Motion  for  non-suit  was  made  by  defendant  on  plaintiff's 
own  showing,  because,  under  the  issue,  it  was  incumbent  on 
plaintiff  to  show  that  in  this  sale  he  was  the  principal,  i.  e., 
that  the  authority  of  the  agent  came  from  him.  That  the 
facts  had  not  only  failed  to  show  this,  but  on  the  contrary  had 
shown : 

1.  That  plaintiff  himself  had  not  the  authority  to  dispose 
of  this  lumber,  it  being  in  the  sheriff's  hands. 
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2.  Tliat  such  authority  as  he  had  as  to  the  custody  or  dis- 
posal of  the  lumber  levied  on,  he  had  as  agent  of  the  sheriff,  a 
personal  trust  which  he  could  not  re-delegate.  Qisher  v. 
Fetei'son,  1  South.  317;  Lloyd  v.  Wyekoff,  6  Haht  219; 
Sterling  v.  Van  Cleve,  7  Halst.  294;  Bwik  v.  Hann,  4  Harr. 
166;  Caldivelly.  Fifield,  4  Zab.  155;  2  Inst.  597;  Broom's 
Legal  Maxims  806  ;  Fedor  v.  Beacon,  5  ^m^'.  iV.   C.  310. 

3.  That  the  real  source  of  the  agent's  authority  was,  at  the 
time  of  sale,  alien  to  the  plaintiff  because  of  the  levy. 

4.  That  the  relationship  betwen  plaintiff  and  Joseph  E.  P. 
Abbott  in  this  transaction  was  that  of  partners,  a  fatal 
variance  under  the  issue. 

The  facts  showed  that  this  transaction  was  one  arranged  by 
father  and  son,  with  their  creditors,  to  pay  off  a  joint  debt  by 
joint  effort.  The  father  furnished  the  capital — to  wit,  the 
lumber — the  son  the  services,  and  that  the  profits  were  to  be 
shared  in  the  payment  of  a  joint  debt. 

As  to  third  parties,  to  whom  the  lumber  was  sold,  they 
were  partners.  Rowland  v.  Long,  45  Md.  439 ;  Sheridan  v. 
Medara,  2  Stoclct.  469;  Voorhees  v.  Jones,  5  Butcher  270; 
Brundred  v.  Muzzy,  1  Butcher  268;  1    Collyer  on  Part.  78. 

The  court  overruled  this  motion.  In  so  doing  the  court 
affirmed  that  the  facts  in  the  case  showed  that  the  relationship 
between  father  and  son  was  that  of  principal  and  agent,  and 
that  the  authority  which  the  agent  had  exercised  in  disposing 
of  the  lumber  to  the  defendant,  was  derived  by  the  agent 
from  the  plaintiff. 

II.  Under  the  special  plea  and  the  charge  of  the  court 
defendant's  plea  is  good  in  law.  Carr  v.  Hinchliff,  4  B.  &  C. 
547 ;  Furchell  v.  Salter,  9  Bowl.  520 ;  Boiries  v.  Imperial 
Ottoman  Bank,  29  L.  T.  {N.  S.)  689. 

The  law  is  well  established  and  uniformly  applied,  that  if 
an  agent  entrusted  to  sell  goods  of  his  principal  do  so  in  his 
own  name,  and  without  disclosing  that  he  is  a  mere  agent,  to 
a  purchaser  who  takes  him  to  be  the  owner,  in  a  suit  for  the 
price,  by  the  principal,  the  purchaser  will  be  allowed  any  set- 
offs he  would  have  if  the  agent  had  brought  suit  in  his  own 
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uarue.  George  v.  Claggdt,  7  T.  R.  359 ;  Smith's  Lead.  Cos, 
2,  19,  111 ;  Rabone  v.  Williams,  7  T.  R.  356,  note;  Coates  v. 
Lewis,  1  Camp.  414 ;  Capel  v.  Thornton,  3  Car.  &  P.  352  ; 
Taylor  v.  Kymer,  3  £.  &  Ad.  320,  334 ;  Carr.  v.  Hinchlif, 
4  ^.  cfc  a  547;  6^/7ns  v.  5onc?,  5  5.  d-  Ad.  393;  PurcIieUv. 
Salter,  9  Z>om7/.  520;  Pra«  v.  Tf7%,  2  Car.  <t-  P.  350; 
Ramazotli  v.  Boinnng,  7  C  -B.  (iV.  5.)  851,  (a  carefully  con- 
sidered case);  Re  Henley,  35  L.  T.  {N.  S.)  644,  (this  case 
holds  that  if  agent  sell  in  his  own  name,  even  if  principal  did 
not  authorize  it,  the  set-off  will  be  allowed);  Hogan  v.  Shorb, 
24  Wend.  458,  (a  case  very  similar  to  this  one) ;  Pratt  v.  Col- 
lins, 20  Han  128,  (also  a  strong  case;)  Kelly  v.  Munson,  7 
Mass.  319;  Huntington  v.  Knox,  7  Cash.  371;  Bank  v 
Plimpton,  17  P/cZ:.  159;  Adm'r  of  Cotiyers  v.  Mag  rath,  4: 
McCord  392 ;  Pe//  v.  Shepherd,  58  Ga.  365 ;  Eclipse  Wind 
Mill  Co.  V.  Thorson,  46  iojt'a  181 ;  Traub  v.  Millikea,  57  J/e. 
63 ;  2  A'e«^  632 ;  1  Parsons  on  Cont.  53 ;  Chitty  on  Cont. 
225;  Story  on  Agency  419;  Paley  on  Agency  {by  Lloyd)  325, 
329;   Gardner  v.  ^//e/-,  Ex\;  6  .4/«.  187,  41  Am   Dec.  45. 

The  plaintiff  traversed  the  substantial  averments  of  this 
plea,  and  much  evidence  was  adduced  in  support  of  these 
allegations  and  denials.  This  issue  of  fact  should  have  been 
passed  upon  by  the  jury  under  instructions. 

The  court  took  the  case  from  the  jury  and  directed  verdict 
for  plaintiff  solely  on  one  ground,  viz.,  that  this  "agent"  did 
not  "in  any  sense  have  possession  of  this  lumber."  This  was 
error. 

This  rule  of  law  evoked  by  the  plea  is,  that  the  vendee 
may  offset  to  a  suit  by  a  previously  undisclosed  principal,  a 
claim  against  the  agent,  when  the  agent  has  been  permitted 
by  the  principal  to  figure  as  the  owner  of  the  goods,  and  in 
that  character  to  deceive  the  vendee. 

Under  the  issue  joined  on  this  plea  there  are  two  essential 
questions  of  fact : 

1.  Did  the  agent  hold  himself  out  to  the  defendant  to  be 
the  owner  of  the  goods,  so  that  the  defendant  dealt  with  him 
as  such  ? 
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2.  Did  the  plaintiff  render  it  possible  for  his  agent  so  to 
act? 

The  latter  question  goes  to  the  equity  and  heart  of  the  rule, 
but  it  is  a  question  for  the  jury  under  instruction  ;  much  evi- 
dence bearing  directly  on  these  questions  was  adduced  at  the 
trial. 

The  court  below  proceeded  upon  the  theory  that  there  were 
no  facts  from  which  a  jury  could  find  that  this  agent  "  had  in 
any  sense  possession  of  the  lumber,"  and  that  as  a  matter  of 
law,  unless  he  had  possession,  the  rule  evoked  did  not  apply. 

1.  As  to  the  fact  of  possession,  it  was  for  the  jury. 

That  the  agent  sold  and  delivered  the  goods,  by  transfer  of 
possession  to  defendant,  is  the  foundation  of  plaintiff's  suit. 
Here,  then,  are  facts  showing  the  highest  act  of  possession  con- 
ceivable, namely,  disposal.  That  the  agent  derived  his  au- 
thority to  dispose  of  the  lumber  from  plaintiff  was  affirmed 
by  the  court  itself,  or  else  he  must  be  non-suited.  Tt  is  in 
evidence  that  the  sheriff,  who  was  in  j^ossession  under  levy,  by 
the  consent  of  the  attorney  of  creditors,  surrendered  his  pos- 
session to  the  agent  and  authorized  him  to  dispose  of  the 
goods,  and  that  he  did  dispose  of  them  to  defendant.  Surely 
these  are  facts  from  which  a  jury  might  find  whether  this 
agent  had  "  in  any  sense  possession  of  this  lumber." 

In  unwieldy  articles,  such  as  logs,  manual  possession  is 
never  had  ;  whether  the  agent  had  such  possessory  control  as 
the  article  was  capable  of  was  a  legiiimate  inquiry  for  the  jury. 

When  the  subject  of  sale  was  not  only  bulky,  but  also 
fastened  by  a  sheriff''s  levy,  and  yet  the  plaintiff  claims  that 
he  sold  and  delivered  them  by  his  agent,  whether  such  agent 
had  not,  by  plaintiff's  permission,  exercised  all  the  possessory 
acts  which  the  subject  was  capable  of,  was  a  pertinent  and 
rational  question  for  the  jury. 

2.  As  to  the  law.        • 

The  charge  of  the  court  was  error,  in  so  much  as  it  did  not 
3orrectly  conceive  the  question  which  should  have  been  left  to 
the  jury. 
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The  charge  was  that  possession  was  the  one  esssential,  and 
that  there  were  uo  facts  going  to  show  possession. 

The  question  for  the  jury,  as  the  court  conceived  it,  was. 
"  Had  the  plaintiff  entrusted  the  corporeal  possession  or 
certain  goods  to  his  agent?"  This  is  too  narrow.  The  true 
question  for  the  jury  was,  "Did  the  plaintiff,  by  his  conduct, 
so  entrust  the  agent  in  the  disposal  of  this  lumber,  that  the 
atreiit  was  enabled  to  hold  himself  out  as  the  owner,  and  did 
he  so  hold  himself  out?" 

Upon  these  questions  of  fact  there  was  ample  testimony, 
and  the  case  should  go  to  the  jury  upon  them. 

That  this  is  the  true  question  for  the  jury,  rather  than  the 
bare  fact  of  possession,  is  evident  from  the  adjudications  cited. 
See  also,  particularly.  Baring  v.  Corrie,  2  B.  &  Aid.  137. 

This  early  case. first  laid  dovnTi  the  gist  of  this  rule  of  law, 
and  has  since  been  followed  ;  it  should,  however,  be  road  in 
connection  with  Blackburn  on  Contract  of  Sale,  ch.  5,  in 
which  the  definition,  law,  statutes  and  mercantile  usage  as  to 
brokers  are  fully  discussed.  Ramazotti  v.  Bowring,  7  C.  B. 
{N.  S.)  851,  85G;  Dyer  v.  Pearson,  3  B.  ci-  C.  38-42;  Long 
on  Sales  [RaruVs  ed.)  418;  Law  v.  Stokes,  3  Vroom  253,  in 
which  the  principle  is  admitted. 

III.  Now  take  the  ruling  of  the  court  on  the  same  motion 
to  uou-suit,  and  its  final  ruling  on  the  question  of  fact,  and 
observe  the  dilemma. 

The  question  put  to  the  court  on  both  occasions  was,  Are 
the  facts  going  to  show  that  this  agent's  authority  to  dispose 
of  the  lumber  was  derived  from  the  plaintiff? 

On  the  motion  to  non-suit,  the  court  said  "Yes;  it  is  fully 
sjiown."  In  its  final  ruling,  it  said,  "  No,  not  a  fact  to  go  to 
the  jury  on." 

This  is  a  question  which  can  be  answered  categorically ;  to 
the  defendant  it  can  make  little  difference  what  that  answer 
be;  if  "yes,"  then  the  case  should  have  gone  to  the  jury;  if 
"  uo,"  then  the  motion  to  nou-suit  should  be  granted. 
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For  the  defendant  in  error,  D.  J.  Pancoast. 

This  was  an  action  of  assumpsit,  brought  by  the  defendant 
in  error,  John  C.  Abbott,  against  the  plaintiff  in  error,  Wil- 
liam Bernshouse,  for  the  amount  of  a  bill  of  lumber,  which, 
through  the  agency  of  his  son,  Joseph  E.  P.  Abbott,  he  sold 
to  Bernshouse.  ^ 

The  defendant  below  pleaded  that  Joseph  E.  P.  Abbott  was 
the  agent  and  factor  of  his  father,  the  plaintiff,  and  was  en- 
trusted with  the  possession  of  tlie  lumber  in  question  in  his 
own  name,  as  the  true  and  sole  owner  thereof,  and  that  he 
did  not  know  and  had  no  means  of  knowing  but  that  the  said 
Joseph  E.  P.  Abbott  was  the  true  and  only  owner  thereof. 

And  that  the  said  Joseph  E.  P.  Abbott,  at  the  time  of  the 
said  sale,  was  indebted  to  him  in  the  full  amount  of  the  said 
bill,  which  he  was  willing  and  ready  to  set  off  against  the 
amount  of  the  same. 

At  the  trial  it  was  proved  that  the  lumber  in  question  was 
tiie  property  of  the  plaintiff,  John  C.  Abbott,  a  man  aged 
about  eighty  years,  who,  wishing  to  sell  it  to  pay  and  satisfy 
an  execution  against  himself,  got  his  son,  Joseph  E.  P.  Ab- 
bott, to  find  a  purchaser  for  it;  that  his  son  met  Bernshouse, 
a  contractor  and  builder,  with  whom  he  was  well  acquainted, 
and  agreed  to  sell  it  to  him.  Nothing  was  said  between  the 
parties  to  the  sale  as  to  the  right  of  the  seller  to  the  lumber. 
It  was  sold  as  lumber  of  a  certain  character  and  quality,  with- 
out any  reference  to  its  ownership  or  whereabouts.  Berns- 
house (lid  not  want  the  lumber  for  use  at  the  time  he  agreed 
to  purchase  it.  At  that  time  he  had  a  secret  claim  against  the 
son,  in  the  form  of  over-due  notes  of  his,  that  he  had  pur- 
chased. He  knew  that  he  was  an  attorney-at-law  and  that  he 
was  reputed  to  be  insolvent,  but  without  any  inquiry  at  all, 
taking  it  for  granted  that  the  timber  was  his  own,  he  agreed 
to  buy  it  for  the  sole  purpose  of  getting  payment  of  his  notes 
by  way  of  offset  against  the  price.  At  the  time  of  the  sale  the 
lumber  was  on  the  father's  land,  not  wholly  cut.  It  was  all 
delivered  by  the  father,  and  no  part  of  it  was  ever  in  the  pos- 


538   COURT  OF  ERRORS  AND  APPEALS. 

Bernsliouse  v.  Abbott. 

session  or  custody  of  his  son,  who  sold  it.  All  the  son  had  to  do 
with  it  was  to  find  a  purchaser  and  report  him  to  his  father, 
who  got  the  timber  together  and  delivered  it.  The  son  had 
no  authorit)'  to  sell  the  timber  as  his  own,  nor  did  he  do  so, 
and  the  weight  of  the  evidence  is  to  the  effect  that  he  stated 
to  Bernhouse,  pending  the  negotiations  for  the  sale,  that  it 
was  his  father's  lumber.  Upon  this  state  of  facts  the  court 
below  directed  a  verdict  for  the  plaintiff,  to  which  the  defend- 
ant took  exception. 

The  essential  elements  of  the  defendant's  special  plea  were 
not  proved. 

The  evidence  did  not  show  that  the  son  was  the  agent  and 
factor  of  his  father,  entrusted  with  the  possession  of  the  timber 
as  his  own  property. 

Nor  did  it  show  any  authority,  in  any  way  or  manner,  from 
the  father  to  the  son,  to  sell  the  timber  as  his  own. 

Nor  did  it  show  that  the  father  clothed  his  son  with  the 
indicia  of  title  in  such  a  way  as  to  mislead  Berjishouse  into 
dealing;  with  his  son  as  the  real  owner. 

The  undisputed  facts  were,  that  the  father  did  nothing  more 
than  to  accept  the  gratuitous  help  of  his  son  to  find  him  a 
purchaser  for  his  timber;  for  that  alone  the  law  will  not  de- 
prive him  of  his  property. 

No  man  can  be  deprived  of  his  property  lawfully  except  by 
a  voluntary  transfer  by  his  own  act,  or  by  an  involuntary 
transfer  or  forfeiture  by  his  own  default. 

No  agent,  clothed  with  the  simple  authority  to  sell  his 
principal's  property,  can  give  it  away  in  payment  of  his  own 
debts  while  it  is  yet  in  the  hands  of  his  principal ;  otherwise 
any  agent  goes  forth  from  his  principal  armed  with  the  power 
to  destroy  him. 

In  a  commercial  country  like  ours,  where  much  of  the  bus- 
iness is  done  by  agents,  it  is  highly  important  that  their  powers 
be  kept  within  safe  and  proper  limits. 

The  right  of  a  purchaser  to  set  off  against  a  principal  a  debt 
due  from  his  agent,  has  generally  been  limited  to  cases  of 
factors  having  possession,  and  a  special  property  in  the  goods 
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of  the  principal,  and  who,  by  the  custom  of  trade,  are  entitled 
to  sell  them  as  their  own.  The  distinction  between  this  right 
of  set-off  as  against  factors  and  brokers  or  other  agents,  is 
clearly  set  out  in  the  leading  case  of  Baring  v.  Corrie,  2  B.  & 
Aid.  137. 

In  Semenza  v.  Brinsley,  18  C.  B.  [N.  S.)  467,  where  a  sim- 
ilar right  ctf  set-off  was  claimed,  the  court  said  :  "  In  order  to 
make  a  valid  defence  within  the  rule  above  stated,  it  is  ob- 
vious that  the  plea  should  show  that  the  contract  was  made 
by  a  person  whom  the  plaintiff  had  entrusted  with  the  pos- 
session of  the  goods ;  and  that  that  person  sold  them  as  hi& 
own  goods,  in  his  own  name  as  principal,  with  the  authority 
of  the  principal.''' 

In  Warner  v.  Martin,  11  How.  227,  the  Supreme  Court  of 
the  United  States,  speaking  as  to  a  factor's  power  to  bind  his 
principal  by  a  disposition  of  his  goods,  stated  the  common  law 
rule  to  be  "  that  to  acquire  a  good  title  to  the  employer'^ 
property  by  purchasing  it  from  his  agent,  such  purchase  must 
have  been  either  in  market  overt  and  without  knowledge  of 
the  seller's  representative  capacity,  or  from  an  agent  acting 
according  to  his  instructions,  or  from  one  acting  in  the  usual 
course  of  the  employment,  and  whom  the  buyers  did  not  know 
to  be  transgressing  his  instructions,  or  that  he  had  not  such 
notice  as  the  law  deems  equivalent  to  raise  that  presumption."  ' 

The  doctrine  of  these  cases  has  been  very  recently  affirmed  by 
the  Supreme  Court  of  Ohio,  in  a  case  identical  with  the  one. 
under  consideration.     Crosby  v.  Hill,  15  Rep.  758. 

And  it  is  expressly  held  that  possession  alone  does  not 
clothe  an  agent  with  the  power  to  give  the  purchaser,  how- 
ever innocent,  the  right  of  property  against  the  owner.  To 
accomplish  this  result,  the  owner  must  not  only  have  entrusted 
his  agent  with  the  possession,  but  have  given  the  agent  some 
additional  means  of  imposing  himself  on  others  as  the  true 
owner.  Taylor  v.  Pope,  45  Tenn.  413;  Potte)^  v.  Dennison, 
10  III.  590;  Law  v.  Stokes,  3  Vroom  251,  252;  Warner  v. 
Martin,  1 1  How.  224,  &c. ;  Mason  v.  Galbraiih,  14  Re[j.  608  ; 
Emery  v.  Gordon,  6  Stew.  Eq.  447. 
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The  defendant  below  framed  his  plea  upon  the  doctrine  of 
these  cases,  but  his  proof  fell  far  short  of  establishing  it,  and 
the  court  was  entirely  right  in  rejecting  his  defence,  which 
was  a  complete  failure,  measured  by  the  defendant's  own 
standard  of  the  law,  as  set  up  in  his  plea. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  transaction  was  a  sale  of  personal  property 
by  an  agent  who  had  authority  to  sell,  and  who  sold  in  his 
own  name  without  disclosing  his  agency,  to  a  purchaser  who 
bought  in  good  faith,  believing  that  the  agent  was  the  owner, 
and  the  inquiry  is,  under  what  circumstances  such  a  pur- 
chaser, in  an  action  by  the  princi[)al  for  the  contract  price,  is 
entitled  to  set  otf  a  debt  due  him  from  the  agent. 

The  son,  when  he  negotiated  the  sale,  had  neither  the  j)os- 
session  of  the  property  nor  any  muniment  of  title  to  it  in  him- 
self. He  sold  it  in  his  own  name,  without  any  authority  from 
his  father  to  sell  it  in  that  way. 

The  two  leading  cases  on  the  subject  of  the  right  of  a  pur- 
chaser of  personal  |)r()perty  to  set  off  a  debt  due  to  him  from 
the  agent  through  whom  the  sale  was  made,  where  an  action 
has  been  brought  by  the  principal  to  recover  the  contract 
j)rice,  are  Bathboiie,  Jr.,  v.  Williams,  reported  in  a  note  to 
George  v.  Claggdt,  7  T.  R.  359,  and  Baring  v.  Corrie,  2  B. 
<1*  Aid.  137.  In  Rathbone  v.  ^^'illiams,  the  action  was  for  the 
value  of  goods  sold.  The  sale  was  made  through  Rathbone, 
Sr.,  &  Co.,  who  were  the  plaintiff's  factors,  and  had  sold  the 
goods  in  their  own  names  as  principals,  without  disclosing 
their  agency.  The  purchaser,  in  an  action  by  the  principal 
for  the  contract  price,  was  allowed  to  set  off  a  debt  due  to  him 
from  the  factors.  In  Baring  r.  Corrie,  the  sale  was  made  by 
a  broker,  who  did  not  disclose  his  principal;  and  the  pur- 
chaser, in  an  action  for  goods  sold,  brought  by  the  principal, 
was  not  allowed  to  set  off  a  debt  he  had  against  the  broker. 

The  distinction  between  these  two  cases  is  explained  by 
Abbott,  C.  J.,  in  his  opinion  in  Baring  v.  Corrie.  He  says: 
*'  The  distinction  between  a  broker  and  a  factor  is  not  merely 
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nominal,  for  they  (Tiffer  iu  many  important  particulars.  A 
factor  is  a  person  to  whom  goods  are  consigned  for  sale,  * 
*  *  and  he  usually  sells  in  his  own  name,  without  dis- 
closing that  of  his  principal.  The  latter,  therefore,  with  a 
full  knowledge  of  these  circumstances,'  trusts  him  with  the 
actual  possession  of  the  goods,  and  gives  him  authority  to  sell 
in  his  own  name.  But  the  broker  is  iu  a  ditFerent  situation. 
He  is  not  tri^sted  with  the  possession  of  the  goods,  and  he 
ought  not  to  sell  in  his  own  name.  The  principal,  therefore, 
who  trusts  a  broker  has  a  right  to  expect  that  he  will  not  sell 
in  his  own  name."  And,  referring  to  the  cases  cited  in 
which  the  set-oif  had  been  allowed,  including  Rathbone  v. 
Williams,  the  Chief  Justice  said  that  "  iu  all  the  cases  cited, 
the  factor  was  in  actual  possession  of  the  goods,  and  the  pur- 
chaser conld  not  know  whetlier  they  belonged  to  him  or  not, 
and  at  all  events,  they  knew  that  he  had  a  right  to  sell  the 
goods."  In  Baring  v.  Corrie,  where  the  claim  of  set-ofF  was 
disallowed,  the  property  sold  was  not  in  the  possession  of  the 
broker  who  negotiated  the  sale.  It  was  lying  in  the  West 
India  docks,  from  which  it  could  not  be  obtained  without  a 
delivery  order,  countersigned  by  the  plaintiffs'  custom-house 
clerk ;  and,  as  was  said  by  Bailey,  J.,  "  the  plaintiffs  did  not 
trust  the  broker  with  either  the  muniments  of  their  title  or 
the  pos-^essioll  of  the  goods,  as  was  done  both  in  the  case  of 
Rathbone  v.  Williams  and  that  of  George  i\  Claggitt." 

The  language  of  Abbott,  C.  J.,  and  Bailey,  J.,  quoted  from 
Baring  v.  Corrie,  is  quoted  with  approval  by  Cresswell,  J., 
in  Fkh  v.  Kempton,  7  O.  B.  687,  693.  And  the  distinction 
between  a  factor  having  the  possession  of  the  goods  with 
power  to  sell,  under  the  usages  of  trade,  and  a  broker  or  other 
agent  who  has  not  such  possession,  has  been  adopted  as  settled 
law  in  cases  where  the  right  to  set-off  has  arisen— the  right  to 
a  set-off  being  recognized  only  where  the  sale  was  made  by  a 
fa(!tor.  Carr  v.  HinchUff,  4:  B.  &  C.  547 ;  Purchell  v.  Salter, 
1  Q.  5.  197  ;  Semenza  v.  Brinsley,  18  0.  B.  {N.  S.y  467,  477, 
per  Willes,  J.;  Ex  parte  Dixon,  4  Ch.  Div.  133;  Bornes  v. 
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Imperial  Bank,  L.  R.,  9  C.  P.  38  ;  Hogan  v.  Shorh,  24  Wend. 
458,  462  ;  2  iTen^  633. 

Ramozetti  v.  Bowring,  7  C  £.  (iV^  <S'.)  851,  is  also  an  im- 
portant case  in  this  line  of  decision.  The  action  was  brought 
for  a  bill  of  wine  sold  and  delivered  to  the  defendants.  The 
plaintiff  carried  on  the  business  of  a  wine  merchant,  under  the 
name  of  the  Continental  Wine  Company.  The  businesswas 
conducted  by  one  Nixon,  the  plaintiff's  son-in-law.  Nixon, 
representing  himself  to  be  the  proprietor  of  the  Continental 
Wine  Company,  induced  the  defendants  to  take  the  goods  in 
question  in  part  satisfaction  of  his  debt  to  them.  The  defend- 
ants contended  that  the  goods  having  been  sold  by  Nixon,  the 
agent,  without  disclosing  his  principal,  the  contract  could  not 
be  enforced  by  the  latter,  discharged  of  the  defendants'  right 
of  set-off.  The  Common  Serjeant  left  it  to  the  jury  to  say 
whether  the  plaintiff  or  Nixon  was  the  real  owner  of  the 
business,  telling  them  to  find  for  the  defendants  if  they  were 
of  opinion  that  Nixon  was  the  owner  ;  but  if  they  thought  the 
plaintiff  was  owner  they  must  find  for  him.  The  court  in 
banc  held  this  to  be  a  misdirection,  and  that  the  proper  ques- 
tion was  whether  the  plaintiff  had  so  conducted  himself  as  to 
enable  Nixon  to  hold  himself  out  as  the  proprietor,  ana 
whether  the  defendants  dealt  with  him  on  that  footing. 

Mr.  Chitty,  with  characteristic  exactness,  states  the  prin- 
ciple to  be  that  "  Where  a  principal  permits  one  who  is  not 
known  to  be  an  agent  to  sell,  as  apparent  principal,  and  after- 
wards intervenes,  the  buyer  is  entitled  to  be  placed  in  the 
same  situation  at  the  time  of  the  disclosure  of  the  actual  prin- 
cipal as  if  the  agent  had  been  the  real  contracting  party;  and 
he  is  entitled  to  the  same  defence  against  the  principal,  whether 
it  be  by  common  law  or  by  statute,  as  he  was  entitled  to  at 
that  time  against  the  agent,  the  apparent  principal.  Accord- 
ingly, if  in  such  a  case  the  defendant  has  acquired  a  set-off 
against  the  agent,  before  the  principal  has  interposed,  the  lat- 
ter will  he  bound  by  the  set-off."  "  But,"  he  adds,  "  this 
doctrine  does  not  apply  where  the  agent  is  a  mere  broker, 
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and  has  not  the  possession  of  or  is  not  intrusted  with  the 
indicia  of  property  in  the  goods."     Chitty  on  Cont.  306. 

In  the  case  now  before  the  court  the  son  had  neither  the 
possession  nor  the  indicia  of  property.  He  'w^as  an  agent  with 
a  naked  power  to  sell.  The  judge  properly  denied  the  de- 
fendant's claim  to  set  oft'  the  son's  debt,  and  the  judgment 
should  be  affirmed. 

For  affi,rmanee — The  Chancelloe,  Chief  Justice,  De- 
PUE,  Dixon,  Knapp,  Magie,  Parker,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson,  Whit- 

AKER.      15. 

jf'b?'  reversal — None. 


THE  TRADE  INSURANCE  COMPANY,  PLAINTIFFS  IN  ERROR, 
V.  THOMAS  M.  BARRACLIFF,  DEFENDANT  IN  ERROR. 

\.  An  exception  to  a  refusal  to  non-suit  a  plaintiff  at  the  trial  after  his 
evidence  is  in,  which  does  not  disclose  the  grounds  of  the  motion,  is 
not  entitled  to  consideration  on  error. 

2.  Whether  a  plaintiff,  after  resting,  shall  be  allowed  to  re-open  his  case 

and  produce  furtlier  testimony,  is  a  matter  addressed  to  the  discretion 
of  the  trial  court,  whose  action  tliereon  cannot  be  reviewed  by  writ  of 
error. 

3.  In  a  suit  upon  a  policy  of  insurance,  it  is  no  defence  that  the  plaintiff 
failed  to  pay  when  due  a  time  note  given  to  the  insurer  for  the 
premium,  there  being  nc^thing  in  the  contract  making  actual  payment 
a  condition  precedent  to  the  validity  of  the  policy,  or  default  in  pay- 
ment a  cause  of  forfeiture. 

4.  A  liusband,  wlio,  with  liis  wife,  is  in  the  possession  and  enjoyment  of 
her  personalty,  has  an  insurable  interest  therein. 

5.  A  husband,  who,  with  his  wife,  is  in  the  occupation  and  enjoyment  of 
her  real  estate,  in  which  he  has  also  an  inchoate  right  of  curtesy,  has 
an  insurable  interest  therein. 

6.  The  amount  to  be  recovered  on  a  policy  of  fire  insurance  will  depend 
not  on  the  loss  happening  to  the  individual  interest  of  the  assured,  but 
on  the  damage  accruing  to  whatever  interests  are  covered  by  the  policy, 
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so  far  as  the  a'jsured  represents  those  interests,  wheiher  as  his  own  or 
bv  the  precedent  authority  or  subsequent  ratification  of  others. 

7.  A  husband  having,  in  his  own  name  and  with  his  wife's  authority, 
insured  real  and  personal  property,  situated  as  above  mentioned,  by  a 
policy  whose  terms  evinced  an  intention  to  insure  the  entire  ownership, 
is  entitled  to  recover  for  the  whole  loss  not  exceeding  the  amount 
insured. 

8.  The  fact  that  ilie  particular  interest  of  the  as.sured  is  not  disclosed  will 
not  invalidate  the  contract,  in  the  absence  of  exjiress  provision  to  that 
efTect. 

9.  A  policy  insured  two  bams  and  certain  articles  "  contained  therein," 
and  also  a  horse  ''  in  barn  or  in  fields."  Held,  that  the  horse  was  in- 
sured, although  in  a  barn  not  one  of  those  specified. 


Oil  error  to  tlie  Supreme  Court. 

•For  the  plaintiff  in  error,  Benj.  D.  Shreve. 

For  the  defendants  in  error,  \Vm.  E.  Potter. 

The  opinion  of  tlie  court  was  delivered  by 

Dixon,  J.  Upon  a  policy  of  fire  insurance  issued  by  the 
defendant  to  the  plaintiff  this  action  was  brought  in  the 
Supreme  Court,  tried  in  the  Cumberland  Circuit,  where  the 
plaintiff  obtained  a  verdict,  and  removed  by  writ  of  error  to 
this  court.  The  assignments  of  error  relied  tui,  all  relate  to 
exceptions  taken  at  the  trial. 

The  first  exception  was  for  the  refusal  of  the  trial  judge  to 
non-suit  the  plaintiff  after  his  evidence  was  in.  This  excep- 
tion is  not  in  sucli  form  as  to  call  for  our  judgment  upon  the 
refusal.  The  bill,  after  setting  out  the  plaintiff's  testimony, 
merely  recites  that  the  defendant  moved  for  a  non-suit,  which 
the  court  refused,  reserving  its  decision  as  to  the  questions 
raised.  What  those  questions  were,  or  on  what  grountls  the 
motion  was  based,  the  bill  does  not  di.sclose.  Bills  of  excep- 
tion should  specify  the  grounds  of  objection  upon  which  tluy 
are  founded  or  they  may  be  treated  by  the  appellate  court  itB 
nugatory.  Donnelly  w  State,  2  Dutc/ier  4(i3,  511.  A  general 
objection  is  insufficient;  the  bill  must  show  that  the  precise 
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point  of  which  a  review  is  sought  was  made  by  the  counsel, 
presented  to  the  mind  of  the  court  and  decided  before  the  bill 
was  sealed.  Associates  v.  Davison,  5  Duteher  415,  418 ; 
Allaire  v.  Allaire,  10  Vroom  113.  If  a  party  could  obtain 
the  reversal  of  a  judgment  because  of  a  refusal  to  non-suit, 
when  he  had  not  specified  below  the  grounds  of  his  motion, 
he  might  often  prevail  for  reasons  which,  if  stated  at  the  trial, 
could  readily  have  been  obviated  by  the  production  of  further 
evidence  on  behalf  of  the  plaintiff.  Such  a  practice  should 
not  be  countenanced. 

The  second  exception  is  for  the  permission  given  the  plain- 
tiff after  resting  to  re-open  his  case  and  introduce  additional 
testimony.  This  matter  was  wholly  within  the  discretion  of 
the  trial  judge.     State  v.  Fox,  1  Butcher  566,  602. 

The  third  exception  is  to  the  exclusion  of  evidence  offered 
by  the  defendant,  to  the  effect  that  on  the  issuance  of  the 
policy  the  plaintiff  gave  the  defendant  his  note  at  three  months 
for  the  premium,  that  after  he  had  failed  to  pay  it  he  was  told 
by  the  defendant's  agent  that  if  he  did  not  pay  it  by  a  certain 
day  the  company  would  cancel  the  policy,  and  that  he  did  not 
pay  it  by  that  day.  This  was  excluded  for  the  reason  that  it 
constituted  no  defence,  the  policy  not  having  been,  in  fact, 
canceled,  and  the  note  not  having  been  returned.  This  ruling 
was  correct.  The  giving  of  the  note  formed  a  valid  considera- 
tion to  support  the  obligation  of  the  company,  and  there  is 
nothing  in  the  terms  of  the*  policy  to  indicate  that  actual  pay- 
naent  of  the  premium  was  made  a  condition  precedent  to  the 
defendant's  liability,  or  default  in  payment,  a  cause  of  forfeit- 
ure. The  policy  reserved  to  each  party  the  right  to  cancel  it, 
but  as  neither  exercised  the  right,  it  remained  in  force.  Mc- 
Allister V.  New  England  Ins.  Co.,  101  Mass.  558;  Trustees  v. 
Brooklyn  Ins.  Co.,  Id  N.  Y.  305. 

The  fourth  exception  is  to  the  charge  of  the  judge,  that  the 
plaintiff  had  an  insurable  interest  in  the  property  and  could 
recover  for  the  whole  damage  occasioned  by  the  fire,  not  ex- 
ceeding the  amount  of  the  insurance. 

The  property  insured  consisted  of  the  buildings  and  stock 
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upon  a  fiirni  whereon  the  plaintiff  with  his  family  resided. 
The  title  of  the  property,  both  real  and  personal,  was  vested 
in  his  wife,  but  he  had  the  possession  and  enjoyment  of  it  as 
the  head  of  his  household.  The  plaintiff  and  his  wife  had  had 
living  offspring  of  their  marriage.  The  insurance  was  effected 
by  the  plaintiff  with  the  authority  of  his  wife,  and  the  agent 
of  the  company  who  made  the  contract  knew  that  the  wife 
was  the  owner,  at  least  of  the  realty.  These  are  the  facts  upon 
which  the  validity  of  the  exception  is  to  be  determined. 

What  constitutes  an  insurable  interest  is  a  subject  which 
has  received  a  great  deal  of  judicial  consideration,  and  which 
some  text  writers  say  is  incapable  of  exact  definition.  It  is 
certain,  from  a  multitude  of  decisions,  that  an  estae,  either 
legal  or  equitable,  is  not  essential  to  such  an  interest.  Two 
or  three  cases  may  be  cited  as  illustrative  of  this  proposition. 

In  the  leading  and  hotly  contested  cause  of  Crauford  et  al. 
V.  Lucena,  the  matter  was  very  thoroughly  discussed  by 
almost  every  judge  at  Westminster.  The  plaintiffs  were  com- 
missioners appointed  under  35  Geo.  Ill.y  c.  80,  §  21,  which 
authorized  them  to  take  into  their  possession  Dutch  ships  and 
effects  detained  in  or  brour/ht  into  the  port-i  of  Great  Britain, 
and  manage,  sell  or  otherwise  dispose  of  the  same  according  to 
such  instructions  as  they  might  receive  from  the  Privy  Coun- 
cil. When  the  commissioners  took  out  the  policy  on  which 
the  action  was  brought,  and  when  the  loss  (except  of  one  ship) 
occurred,  hostilities  had  not  been  commenced  between  Great 
Britain  and  the  United  Provinces,  but  they  had  become  so 
probable  that  the  Ev.glish  government  had  ordered  its  men- 
of-war  to  seize  Dutch  ships  and  bring  them  into  English 
ports  to  await  events.  Accordingly  several  Dutch  vessels  had 
been  taken,  and  had  started  from  St.  Helena  for  London,  when 
the  commissioners,  without  instructions  from  any  one,  procured 
this  insurance  against  their  loss  "as  well  in  their  own  names 
as  for  and  in  the  name  and  names  of  all  and  every  other  ])er- 
son  or  per^ns  to  whom  the  same  did  or  might  appertain." 
The  ships  were  lost  before  reaching  England,  and  thereupon 
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the  commissioners  brought   suit  on  the  pohcy  in  their  own 
names. 

The  first  count  of  their  declaration  averred  that  they  them- 
selves were  interested  in  the  vessels  and  goods  to  the  amount 
insured,  and  that  the  insurance  had  been  made  for  their  own 
use  and  benefit.     The  second  averred  the  interest  to  have  been 
in  the  king  and  the  insurance  on  his  account.     At  the  trial 
Ivord  Kenyon  directed  a  verdict  for  the  plaintiffs  on  the  first 
count  as  to  all  the  ships,  the  reasons  being  those  stated  in  the 
sniilar  case  of  Oi-auford  et  al.  v.  Hunter,  8  T.  R.  13.    The  cause 
was  then  removed  to  the  Exchequer  Chamber,  whose  decision 
is  reported  in  3  B.  &  P.  74.    There  the  judgment  of  the  King's 
Bench  was  affirmed  on  the  opinions  of  seven  judges,  Chambre 
J.,  alone  dissenting.     Kesort  was  then  had  to  the  House  of 
Lords,  where  a  large  majority  of  the  judges  expressed  the 
view  that  the  plaintiffs  had  an  insurable  interest  and  should 
recover  upon  the  first  count,  but  Lord  Eldon  and  Lord  Ellen- 
borough,   thinking  their  insurable    interest  in  one  siiip  was 
ended  by  the  declaration  of  hostilities  before  its  loss,  and  Lord 
Erskiue,   thinking  that  tJie  commissioners  had  no   insurable 
interest  at  all,  a  reversal  was  adjudged  by  the  house,  and  a 
venire  de  novo  awarded,   with  a  recommendation    from   the 
law  lords  that  a  recovery  should  be  sought  upon  the  second 
count,    which  averred  an   interest  in   the  king,  as  the  more 
tenable  ground.     5  B.  &  P.  269.     Upon  a  second  trial  before 
Lord  EUenborough  such  a  recovery  was  obtained,  and  it  was 
afterwards  affirmed  in  the  House  of  Lords.     1  Taunt.  325. 

Now,  upon  this  case  it  may  be  remarked  that  at  the  time 
of  the  insurance  and  of  the  loss,  even  the  king  had  no  title  to 
the  vessels,  for,  as  Lord  Eldon  said,  (5  B.  &  P.  319),  "if  a 
ship  be  taken  by  hostile  force,  the  title  to  that  ship,  as  against 
foreigners,  cannot  be  dianged  by  any  act  of  local  legislation, 
but  the  ship  must  be  condemned  in  a  court  proceeding  accord- 
ing to  the  law  of  nations  on  rules  binding  not  only  on  the  sub- 
jects of  the  country  where  the  court  is  held,  but  on  foreigners 
who  are  not  so." 

Nor  was  the  crown  in  rightful  possession,  even,  for  the 
owners  of  the  ships  were  not  enemies,  and  the  seizure  was  an 


548       COURT  OF  ERRORS  AND  APPEALS. 

Trade  Insurance  Co.  v.  Barracliff. 

act  of  power  merely,  not  of  right.  Yet,  because  of  the  prob- 
ability  that  the  king^s  possession  would  become  rightful  by  a 
declaration  of  war,  antl  that  he  would  become  entitled,  jure 
coronoB,  to  the  value  of  the  vessels  by  a  legal  condemnation,, 
it  was  held  that  the  king  had  an  insurable  interest  in  them  at 
the  time  of  their  loss,  and  that  he  was  entitled  to  the  full 
amount  insured.  It  may  be  further  remarked  that  the  plain- 
tiffs, who  effected  the  insurance  and  successfully  prosecuted 
the  suit,  had  never  either  possession  or  right  to  possession  of 
the  ships,  or  any  lieneficial  interest  in  them,  or  any  express 
authority  to  effect  insurance  on  behalf  of  any  person  benefi- 
cially interested,  but  were  merely  so  situated  that  in  the  event 
of  the  ships  coming  into  a  British  port  before  war  was  de- 
clared, they  would  be  empowered  to  take  possession  and  dis- 
pose of  them  according  to  instructions ;  yet  out  of  the  proba- 
bility that  circumstances  might  occur  which  would  call  for  the 
exercise  of  this  power,  there  were  deduced  an  authority  to 
insure  the  king's  interest,  and  a  right  to  recover  by  suit  in 
their  own  names  the  sum  insured.  Concerning  an  insurable 
interest,  Lawrence,  J.,  who  thought  with  Chambre,  J.,  that 
the  commissioners  had  no  such  interest,  nevertheless  said,  (5 
B.  d-  P.  301),  (and  his  views  have  the  approval  of  Black- 
burn, J.,  in  Wilson  v.  Jones,  L.  R.,  2  Exch.  139,  150,)  ''the 
contract  of  insurance  is  applicable  to  protect  men  against 
uncertain  events  which  may  in  any  wise,  be  of  disadvantage 
to  them ;  not  only  those  persons  to  whom  positive  loss  may 
arise  by  such  events,  occasioning  the  deprivation  of  that  which 
they  may  possess,  but  those  also  who  in  consequence  of  such 
events,  may  have  intercepted  from  them  the  advantage  or 
profit  which,  but  for  such  events,  they  would  acquire  accord- 
ing to  the  ordinary  and  probable  course  of  things."  *  *  * 
"  That  a  man  must  somehow  or  other  be  interested  in  the 
subject  matter  exposed  to  perils,  follows  from  the  nature  of 
this  contract,  *  *  *  but  to  confine  it  to  the  protection 
of  the  interest  which  arises  out  of  property,  is  adding  a  re- 
striction to  the  contract  which  does  notarise  out  of  its  nature." 
Lord  Eldon  refers  to  an  insurable  interest  as  an  intermediate 
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thing  between  a  strict  right  or  a  right  derived  under  a  con- 
tract, and  a  mere  expectation  or  hope.  5  B.&  P.  321.  Other 
excerpts  from  the  opinions  of  the  learned  judges  in  this  cause 
might  readily  be  made,  showing  that  an  insurable  interest  is  a 
mucii  broader  thing  than  title,  either  legal  or  equitable,  but 
the  judgment  itself  suffices.  If  it  be  said  that  this  was  a  mar- 
itime insurance,  it  is  also  true  that  there  is  no  distinction  be- 
tween marine  and  fire  policies,  as  to  the  kind  and  degree  of 
interest  necessary  to  constitute  the  basis  of  the  policy.  Phillips 
on  Ins.,  §  346. 

Other  jurisdictions  have  adopted  similar  sentiments.  In 
Herkimer  v.  Rice,  27  N.  Y.  163,  it  was  decided  that  an  ad- 
ministrator of  an  insolvent  estate  had  an  insurable  interest  in 
the  real  property  of  his  intestate,  derived  from  his  right  to 
have  the  realty  sold  to  pay  debts,  in  case  of  insufficient  perso- 
nal assets.  In  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn.  132, 
Judge  Story  said  :  "  An  insurable  interest  is  sui  generis,  and 
peculiar  in  its  texture  and  operation.  It  sometimes  exists 
where  there  is  not  'any  present  property,  or  jus  in  re  or  jus 
ad  rem.  Inchoate  rights  founded  on  subsisting  titles,  unless 
prohibited  by  the  policy  of  the  law,  are  insurable."  And  in 
Hooper  v.  Robinson,  98  U.  S.  528,  Justice  Swayne  said :  "  A 
right  of  property  in  a  thing  is  not  always  indispensable  to  an 
insurable  interest.  Injury  from  its  loss  or  benefit  from  its 
preservation  to  accrue  to  the  assured,  may  be  sufficient,  and  a 
contingent  interest  thus  arising  may  be  made  the  subject  of  a 
policy."  But  I  need  not  multiply  citations ;  many  others  will 
be  found  collected  in  2  Am.  L.  Cas.  797,  in  notes  to  Lazarus 
V.  Commonwealth  Ins.  Co.,  19  Pick.  81.  Mr.  May,  in  his  trea- 
tise on  Insurance,  (§  80),  draws  from  the  cases  the  general  prin- 
ciple that  whoever  may  fairly  be  said  to  have  a  reasonable 
expectation  of  deriving  pecuniary  advantage  from  the  preser- 
vation of  the  subject  matter  of  insurance,  whether  that  advan- 
tage enures  to  him  personally  or  as  the  representative  of  the 
rights  or  interests  of  another,  has  an  insurable  interest. 

In  view  of  these  doctrines,  I  think  it  is  clear  that  in  the 
case  before  us  the  plaintiflP  had  an  insurable  interest  in  both 
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the  personal  and  real  property  of  his  wife.  Of  the  per- 
sonalty, he  had  the  actual  possession  and  enjoyment,  and  also 
a  reasonable  expectation  of  the  continuance  of  these  pecuniary 
advantages  as  lawful  incidents  of  his  wife's  ownership  and  his 
marital  relations  with  her.  His  interest  was*  such  that,  even 
in  criminal  pleading,  framed  to  convict  one  of  the  larceny  of 
the  goods,  he  might  be  described  as  their  owner.  Petre  v. 
State,  6  Vroovi  64.  In  the  realty  he  had  not  only  these  same 
benefits,  but  also  an  inchoate  right  of  curtesy.  He  was  not, 
indeed,  tenant  by  the  curtesy  initiate,  since  the  act  of  1852 
prevented  his  acquisition  of  that  estate,  {Porch  v.  Friea,  3  C. 
E.  Green  204),  but  by  the  birth  of  oflspring  he  had  obtained 
an  inciioate  right  which,  on  his  wife's  death,  he  surviving, 
would  bloom  into  a  freehold.  Ross  v.  Adams,  4  Dutcher  160. 
Such  present  benefits,  coupled  with  such  prospective  rights, 
come  easily  within  the  definition  of  an  insurable  interest. 
Accordingly,  when  we  seek  for  ailjudications  on  these  very 
points,  we  find  them  almost  uniformly  supporting  the  right 
to  insure.  Thus,  in  GouUtine  v.  Royal  Ins.  Co.,  1  F.  <S:  F. 
276,  Cliief  Baron  Pollock  ruled  that  a  husband  had  an  in- 
surable interest  in  goods  settled  to  his  wife's  separate  use,  but 
in  their  joint  possession  as  the  furniture  of  their  home,  and 
could  recover  for  their  loss  under  a  policy  issued  to  himself 
alone.  In  Clark  et  u.v.  v.  Fireman's  Ins.  Co ,  18  La.  431,  it 
was  decided  that  a  policy  taken  out  by  the  husband  on  furni- 
ture belonging  to  his  wife,  but  used  in  their  dwelling,  was 
valid.  In  Colin  v.  Virginia  Ins.  Co.,  3  Hughes  (C.  C(.)  272, 
the  husband's  right  of  usiag  his  wife's  goods  was  said  to  be 
an  insurable  interest,  although  a  verdict  for  the  plaintiff  was 
set  aside  for  want  of  a  proper  des  ription  of  that  interest  in 
the  policy  and  declaration.  An  opposite  view  seems  to  have 
been  entertained  in  Agricultural  Iiis.  Co.  v.  Montague,  38 
Mich.  548,  where  the  husband  had  procured  insurance  on  his 
wife's  silverware;  but  the  report  does  not  indicate  whether 
the  husband  had  any  possession  or  use  of  the  property,  and. the 
decision  rested  on  the  invalidity  of  the  policy,  because  the 
wife's  title  'va-  \^<A  set  out  in  the  policy,  as  the  contract  re- 
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quired.  So  as  to  the  wife's  realty.  In  Franklin  Ins.  Co.  v. 
Drake,  2  B.  Mon.  47,  the  husband  was  substantially  a  tenant 
by  the  curtesy  initiate  of  his  wife's  lands,  and  it  was  held  that 
he  had  an  insurable  interest,  and  that,  having  such  interest,  he 
was  entitled  to  recover  the  whole  value  of  the  property  de- 
stroyed, without  regard  to  the  value  of  his  personal  interest, 
the  court  saying  that  the  amount  of  recovery  depends  on  the 
interest  intended  to  be  insured.  In  Merrett  v.  Farmers'  Ins. 
Co.,  42  Iowa  11,  a  husband  had  taken  out  a  policy  in  his  own 
name  on  a  building  erected  by  his  wife  before  marriage,  on 
land  in  which  she  had  only  a  life  estate,  but  which  was  used 
by  both  as  a  homestead,  and  it  was  held  that  he  had  an  in- 
surable interest  by  reason  of  his  possession,  and  that  he  could 
recover  for  the  whole  damage,  because  the  policy,  by  providing 
that  the  amount  of  loss  was  to  be  estimated  according  to  the 
actual  cash  value  of  the  property  at  the  time  of  the  loss,  indi- 
cated that  the  insurance  was  in-tended  to  cover  the  entire 
injury.  The  court  said  :  "  If  the  holder  has  an  insurable  in- 
terest, no  inquiry  is  made  as  to  the  value  of  that  interest, 
*  *  *  to  limit  the  obligation  of  the  underwriters.  The 
rule  may  be  different  in  the  case  of  mortgagees  and  lienhold- 
ers."  In  Harris  v.  York  Mut.  Ins.  Co.,  50  Penna.  St.  341, 
the  husband's  interest  was  precisely  like  that  of  the  present 
plaintiff;  be  had  an.  inchoate  right  of  curtesy  and  was  in  occu- 
pation of  the  building  insured  as  the  dwelling  of  himself  and 
wife.  The  policy  and  the  action  were  in  his  own  name,  and 
they  were  sustained,  both  because  of  his  own  interest  and 
because  of  his  implied  agency  for  his  wife;  Woodward,  C.  J., 
saying  on  this  latter  point :  "  When  a  husband  has  effected  an 
insurance  on  houses  in  the  joint  possession  of  himself  and  wife, 
but  which  belong  to  her,  the  law  will  presume  her  ratification 
of  his  act,  if  not  her  precedent  authority  to  perform  it,  and 
will  support  the  insurance  for  her  benefit."  To  like  effect  are 
Mut.  Ins.  Co.  V.  Deale,  18  Md.  26,  and  American  Cent.  Ins. 
Co.  V.  MoLanathan,  11  Kans.  533,  and  Mr.  Phillips  ap- 
proves the  doctrine  that  a  husband  having  a  right  to  tenancy 
by  the  curtesy  in  the  event  of  his  surviving  his  wife,  has  an 
insurable  interest  in  her  real  estate.     Phillips  on  Ins  ,  §  350. 
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Having  thus,  then,  concluded  that  the  plaintiff  had  an  insur- 
able interest  at  the  making  of  the  contract  and  at  tli£  time  of  the 
loss,  the  next  question  is  as  to  the  amount  of  recovery.  And  on 
this  point  it  will  not  be  necessary  to  go  so  far  as  some  of  the 
cases  already  cited,  and  say  that  no  inquiry  into  the  interest 
of  the  assured  will  be  permitted;  but  I  think  this  principle 
may  be  justly  laid  down  that  the  amount  to  be  recovered  will 
depend,  noL  on  the  loss  happening  to  the  individual  interest 
of  the  assured,  but  on  the  damage  accruing  to  whatever  inter- 
ests are  covered  by  the  policy,  so  far  as  the  assured  represents 
those  interests,  whether  as  his  own  or  by  the  precedent 
authority  or  subsequent  ratification  of  others.  On  this  notioa 
rest  all  the  cases  enforcing  insurance  effected  by  consignees, 
factors  and  other  bailees  and  agents,  to  the  full  amount  of  the 
loss.  It  supports,  too,  the  judgments  in  most  of  the  cases 
already  cited.  It  finds  a  notable  illustration  in  Waring  v. 
Indemnity  Ins.  Co.,  45  N.  Y.  606,  where  the  plaintiffs  had 
taken  out  a  floating  policy  insuring  themselves  against  loss 
by  fire  on  goods  "sold  but  not  removed,"  and  it  was  iield  that 
they  could  recover  the  full  amount  of  the  insurance,  although 
when  the  fire  occurred  the  property  had  been  sold  and  com- 
pletely delivered  by  the  plaintiffs,  and  their  responsibility  ter- 
minated, but  the  goods  had  not  been  removed  by  the  vendees 
from  the  place  of  storage.  The  description  in  the  policy 
embraced  the  goods  destroyed,  and  the  plaintiffs  recovered  for 
the  benefit  of  their  vendees.  See,  also,  Strong  v.  Manuf.  Ins. 
Co.,  10  Pick.  40,  and  Marts  v.  Cumberland  Ins,  Co.,  15 
Vroom  478. 

In  the  case  before  us  there  is  no  doul)t  that  the  plaintiff 
represented  his  wife's  interest  as  well  as  his  own,  and  that  he 
intended  to  effect  this  insurance  on  behalf  of  both,  and  that 
such  intention  was  known  to  the  underwriters.  Tills  fact  of 
representation  is  not,  indeed,  expressly  stated  in  tiie  policy, 
but  it  is  no  part  of  the  law  either  of  contracts  or  of  evidence, 
that  the  principal  shall  be  disclosed  on  the  face  of  the  writing. 
In  Insurance  Company  v.  Chase,  5  Wall.  509,  the  assured  was 
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only  one  of  five  trustees  of  a  Congregational  church  in  Port- 
land, aiul  the  policy  insuring  the  church  edifice  was  issued  to 
him  as  if  he  had  been  personally  the  absolute  owner  in  fee; 
the  company  contended  that  the  policy  could  cover  only  his 
individual  interest,  or,  at  the  furthest,  the  fractional  interest 
which  he  had  as  trustee.  But  the  court  held  that  the  plain- 
tiff, having  insured  the  building  with  the  assent  of  his  co- 
trustees and  for  the  benefit  of  the  cesiuis  que  tmstent,  the  com- 
pany could  not  complain  that  the  character  of  the  interest 
was  not  incorporated  in  the  policy  and  must  pay  the  whole 
loss. 

The  policy  now  under  consideration  clearly  indicates  a  de- 
sign to  have  the  insurance  cover  the  entire  ownership.  This 
would  be  inferred,  at  least  for  the  purpose  of  supporting  the 
contract,  from  the  fact  that  no  particular  interest  is  mentioned 
as  the  subject  matter  of  the  insurance,  but  it  more  expressly 
appears  in  the  clause  which  provides  for  estimating  the  amount 
of  loss  or  damage,  according  to  the  actual  value  of  the  insured 
property  at  the  time  of  the  fire,  in  that  which  requires  the 
proof  of  loss  to  set  forth  the  value  of  the  property  insured 
and  the  interest  of  the  assured  therein,  and  in  that  which 
gives  to  the  company  an  option  of  replacing  the  property 
burned  with  other  of  the  same  kind  and  goodness.  These 
expressions  show  that  the  property  insured  was  not  necessarily 
the  interest  of  the  assured  alone.  Waters  v.  Assurance  Co.,  5 
E.  &  B.  870;  Ilerrett  v.  Farmers'  Ins.  Co.,  42  Iowa  11. 

But  on  this  very  interprotation  of  the  policy  the  company 
bases  another  exception  to  the  rulings  of  the  trial  judge,  viz., 
his  refusal  to  charge  that  the  policy  was  invalidated  by  force 
of  one  of  its  conditions,  that  it  should  be  void  "if  any  mate- 
rial fact  or  circumstance  stated  in  writing  has  not  been  fairly 
represented  by  the  assured."  The  company  claims  that  the 
designation  of  the  property  as  "his,"  the  plaintiff's,  contained 
in  the  policy,  is  such  written  statement,  and  is  false.  There 
are  two  answers  to  this  claim :  First,  that  the  contract  does 
not  require  the  interest  of  the  assured  to  be  specifically  set 
forth,  and  therefore  the  mere  fact  that  it  was  not  disclosed 
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would  not  avoid  the  policy,  aud  it  was  euough  tbat  he  had 
an  insurable  interest.  Insurance  Co.  v.  Woodt-uff,  2  Dutcher 
541;  Franklin  Ins.  Co.  v.  Martin,  11  Vroom  568;  May  on 
Insurance,  §  284.  And,  secondly,  we  think  the  statement 
referred  to  must  have  been  one  made  by  the  assured  in  writing 
before  the  issuing  of  the  policy,  aud  none  such  was  made. 
This  exception,  therefore,  alf>o  fails. 

Another  exception  was  taken  to  the  charge  that  recovery 
might  be  had  for  a  horse  insured  "  in  barn  or  in  fields,"  and 
destroyed  in  a  barn  built  on  the  farm  after  the  policy  was 
issued.  The  insurance  covered  {inter  alia)  two  barns  ami 
some  personal  etfects  "  contained  therein,"  and  the  defendant 
insisted  that  the  phrase  "  in  barn  or  in  fields  "  refers  to  these 
barns  only.  But  this,  we  think,  is  too  restrictive.  The  phrase 
itself  is  a  general  one,  and  clearly  indicates  that  the  horse  was 
insured  if  housed  anywhere  on  the  farm. 

One  other  exception  appears  upon  the  record.  The  policy 
provided  that  it  should  become  void  if,  without  the  written 
assent  of  the  company,  the  situation  or  circumstances  affect- 
ing the  risk  slmuld,  by  or  with  the  advice,  agency  or  consent 
of  the  insured,  be  so  altereil  as  to  cause  an  increase  of  such 
risk.  The  evidence  was  that  after  tl>e  policy  was  taken  out, 
a  small  stable  was  erected  about  fifteen  feet  from  one  of  the 
barns  insured,  and  was  burned  with  the  insured  buildings. 
The  judge  charged  that  there  was  nothing  in  the  case  upon 
which  to  ground  a  verdict  that  there  had  been  an  increase  of 
risk,  aud  the  defemlant  excepted.  Perhaps  the  testimony 
raised  a  question  for  the  jury  to  decide;  inasmuch,  however, 
as  the  defendant  did  not  ask  to  have  the  matter  submitted  to 
the  jury,  but  instead  asked  to  have  the  judge  charge  that  the 
risk  was  increased,  and  inasmuch  as  tl)e  point  was  not  sug- 
gested in  argument  before  this  court,  and  therefore  may  be 
considered  as  abandoned,  we  hold  that  this  exception  ought 
not  to  be  allowed  to  disturb  the  verdict. 

The  judgment  of  the  Supreme  Court  should  be  afiSrmed. 
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For  affirmance — The  Chancellor,  Dixox,  Knapp,  Scud- 
DER,  Clement,  Cole,  Kirk,  Paterson,  Whitaker.     9. 

For  reversal — The    Chief    Justice,    Depue,    Magie,. 
Green.    4. 


RANDALL  HENDRICKSON,  PLAINTIFF  IN  ERROR,  v.  GEORGE 
FRIES  ET  AL.,  DEFENDANTS  IN  ERROR. 

The  statute  which  declares  that  every  warrant  of  attorney'for  confessing 
judgment  which  shall  be  included  in  any  bond,  bill  or  other  instru- 
ment for  the  payment  of  money,  shall  be  void,  [Rev.,  p.  81,)  is  a  mere 
regulation  of  the  practice  in  our  own  courts,  and  does  not  prohibit  the 
making,  in  this  state,  of  such  warrants  of  attorney  for  use  in  other- 
states  in  the  form  that  is  legal  in  their  courts. 


Ou  error  to  Gloucester  Circuit. 

For  the  plaintiff  in  error,  C.  G.  Garrison. 

This  is  an  action  of  debt  on  a  foreign  judgment. 

The  declaration  alleges  that  a  judgmei\t  was  recovered  hy 
the  plaintiffs  below  against  the  defendant  below  in  Court  of 
Common  Pleas  No.  4,  in  the  city  of  Philadelphia.  The  de- 
fendant pleaded  nul  tiel  record  and  three  special  pleas  in  bar; 
plaintiffs  filed  replications  to  each  plea,  denying  in  substance 
the  facts  alleged  in  each. 

The  plaintiffs  below  noticed  the'case  and  proceeded  to  trial 
upon  the  issues  raised  by  these  pleas  and  replications. 

At  the  trial  the  plaintiffs  below  produced  an  exemplifica- 
tion of  the  record  of  the  Pennsylvania  court  and  rested. 

The  defendant  below  called  Thomas  Norcross,  the  witness 
to  the  note,  and  Randal  Hendrickson,  the  defendant  below, 
and  offered  to  prove  by  the  former  that  the  note  was  made  in 
New  Jersey,  and  by  the  latter,  that  the  note  and  the  alleged 
power  of  attorney  were  made  in  this  state;  that  the  note  con- 
tained the  power  of  attorney  in  the  body  of  it ;  that  the  note 
wa-s  signed  and  delivered  in  this  state;  that  it  was  made  pay- 
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able  in  tliis  state;  that  payment  was  actually  demanded  in 
this  state,  and  that  the  defendant  had  not  authorized  the  attor- 
ney to  confess  the  judgment  for  him.  The  court  overruled 
all  these  offers  upon  the  ground  of  their  immateriality,  as  the 
record  must  speak  for  itself. 

Error  is  assigned  upon  these  refusals  of  the  court  to  admit 
evidence  directly  relevant  to  the  issue  of  fact,  joined  by  the 
plaintiffs'  replications  to  the  matters  of  defence  alleged  in  the 
plea  in  bar. 

Plaintiffs  noticed  the  cause  for  trial.  Snyder  e(  al.  v.  Croy, 
2  Johns.  42^ ;  Pateher  v.  Sprague,  2  Johns.  462 ;  Briggs  v. 
Don-,  19  Johns.  95. 

Nor  is  there  any  duplicity  of  issue,  the  facts  all  tending  to 
a  common  point,  as  in  Barker  v.  Brinck,  4  Zab.  345. 

The  substantial  issue  of  fact  was  whether  the  contract,  which 
was  the  basis  of  the  judgment,  was  made  in  New  Jersey,  to  be 
there  performed,  or  in  Pennsylvania,  to  be  performed  in  that 
state. 

The  rejected  evidence  was  lawful  testimony,  clearly  rele- 
vant to  the  issue. 

A  judge  at  Circuit  cannot  exclude  lawful  evidence  offered  in 
support  of  any  allegation  or  averment  put  in  issue  by  the 
pleadings  on  which  the  parties  havi-  gone  to  trial. 

This  is  elemental,  and  is  involved  in  every  notion  and  defi- 
nition of  the  trial  of  an  issue. 

The  Supreme  Court  of  this  state  in  the  case  of  Potts  v. 
CLirke,  Spenc.  536,  has  passed  upon  this  precise  question. 
Hornblower,  C.  J.,  delivering  the  opinion  of  the  court,  said  : 

"  The  defendant,  at  the  trial  of  a  cause  at  the  Circuit,  cannot 
object  to,  nor  can  the  judge  rule  out,  any  lawful  evidence 
offered  in  support  of  any  allegation  or  averment  in  pleading, 
upon  which  the  parties  have  taken  issue  and  put  themselves 
upon  the  country.  Such  a  practice  would  be  equivalent  to 
putting  in  a  parol  demurrer  at  the  trial  of  the  cau:<e.  Is  a 
judge  at  the  Circuit  to  decide  how  much  of  a  declaration  or 
plea  is  good  or  bad,  after  issue  has  been  joined  upon  it,  and 
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the  cause  ou  trial  ?  If  that  is  so,  then  there  is  no  longer  any 
use  of  filing  and  discussing  demurrers  at  the  bar  of  this  court 
before  the  cause  is  sent  down  for  trial.  The  whole  matter  of 
pleading  may  as  well  be  left  to  be  decided  at  the  Circuit ;  and 
the  judge,  instead  of  trying  the  issue,  may  decide  that  the  dec- 
laration contains  no  cause  of  action,  or  the  plea  no  matter  of 
defence,  and  rule  out  all  the  evidence.  But  this  is  not  the 
law.  The  judge,  in  that  case,  as  in  the  one  now  before  us, 
could  not  reject  any  lawful  evidence  offered  in  support  of  the 
issue  joined  between  the  parties." 

A  Idrich  v.  Kinney,  4  Conn.  380,  .is  precisely  in  point.  The 
declaration,  as  in  this  case,  was  on  a  foreign  judgment  and  the 
issue  turned  on  the  authority  of  defendant's  attorney.  "  On 
th*  trial  of  the  cause  before  Peters,  J.,  the  plaintiff  adduced 
in  evidence  the  record  of  the  judgment  from  the  State  of 
Rhode  Island.  The  defendant  offered  evidence  to  show  that 
the  attorney  of  record  was  not  authorized  to  prove  the  truth 
of  the  other  facts  contained  in  the  plea  in  bar.  To  the  ad- 
mission of  this  evidence  the  plaintiff  objected  and  the  judge 
rejected  it,  on  the  ground  that  the  judgment  was  conclusive; 
he  then  directed  the  jury  to  find  a  verdict  for  the  plaintiff." 

On  all  fours  with  this  case. 

The  opinion  of  the  court  was  delivered  by  Hosraer,  C.  J., 
who  said  in  conclusion,  page  387  :  "I  am  unhesitatingly  of 
opinion  that  the  testimony  offered  by  the  defendant  in  thi& 
cause  should  have  been  received." 

"The  other  judges  were  of  the  same  opinion;  new  trial 
granted." 

The  evidence  in  the  case  before  us  being  directly  pertinent 
to  the  issue  of  fact,  should  not  have  been  rejected. 

II.  If  the  action  of  the  court  be  predicated  on  a  supposed 
demurrer  to  evidence,  the  error  is  equally  patent. 

A  demurrer  to  evidence  admits  every  fact  offered  and  every 
conclusion  which  the  jury  would  have  been  warranted  in 
drawing  from  the  evidence.  Steinbach  v.  Columbia  Ins.  Co., 
2  Cai.  Gis.  133;  Smith  v.  Steinbach,  2  Cai.  Cos.  158;  Fat- 
rick  v.  Hallett,  1  Johns.  241 ;  Patrick  v.  Ludlow,  3  Johns. 
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Ch.  10;  Forbes  v.  Clunch,  3  Johns.  Ch.  159;  People  v.  Roe, 

1  Hill  470;  Kelly  v.  Dutch  Church,  2  ^///  105;  Den,  State 
V.  Helmes,  2  Penn.  1050,  1054;  Fanshaw  v.  Cocksedge,  3  />/'o. 
P.  a  690;  1  X>oM5r.  119. 

The  })leas  are  good  on  demurrer.  Price  ads.  Ward,  1  Dutcher 
425;  Moulin  v.  7/i.s.  Co.,  4  Za6.  222;  Mackay  ads.  Gordon, 
5  F/oom  289;  IFoorZ  v.  Watkinson,  17  Corm.  505. 

Where,  in  an  action  on  a  foreign  judgment,  the  rtfcord  shows 
that  the  defendant  appeared  by  attorney,  the  autliority  of  .such 
attorney  may  be  drawn  in  qne.stion  by  j)leadingand  disproved 
by  evidence.  Price  ads.  Ward,  1  Dutcher  225  ;  McKelway 
ads.  Jones,  2  Harr.  346  ;  Ilesn  v.  Gde,  3  Zab.  116;  Gifford 
V.  Thorn,  1  Stockt.  703,  723  ;  IJradley,  J.,  in  Thompson  v. 
lF/uYma;i,  18  Hlrt//.  457;  Shumway  v.  tStillninn,  6  If'^MC?.  453; 
Aldrich  v.  Kinney,  4  Coh7j.  380;  Hoof/  v.  1  la/A/rwon,  17 
Conu.  505 ;  Robson  v.  Eaton,  1  2'.  7^.  62 ;  //a//  v.  Lanning, 
91  f/.  6'.  106. 

In  the  case  in  iiand  the  record  shows  that  the  judgment 
was  confessed  by  an  attorney;  the  sole  ground  of  the  foreign 
jurisdiction  is  the  autliority  of  this  attorney  to  so  act.  Jf,  as 
pleaded,  the  note,  which  contains  the  power  of  attorney  in 
the  body  of  it,  was  made  in  New  Jersey,  to  be  kej)t  and  per- 
formed in  New  Jersey  (so  pleaded  and  otFeretl,  and  helil  ad- 
mitted by  demurrer  to  evidence,)  then  no  authority  to  confess 
a  judgment  was  created  thereby,  and  the  court,  whose  juris- 
diction depended  on  this  alone,  had  no  jurisdiction  over  the 
person  of  the  defendant. 

The  lex  loci  contractus  is  that  of  the  place  where  the  con- 
tract was  made  or  the  note  delivered.  Freejie  v.  Brownell,  6 
Yroom  285 ;  Campbell  v.  Nicholls,  4  Vroom  81 ;  2  Parsons  on 
Notes  and  Bills  327  ;  Healy  v.  Gorman,  3  J.  S.  Green  328  ; 
Butler  v.  Meyer,  17  Ind.  77. 

Where  no  place  of  payment  is  expressly  stipulated  in  the 
note  itself,  it  will  be  held  to  be  at  the  residence  of  the  maker. 

2  Story  on  Bills,  §  131 ;  Story  on  Conflict  of  Laws  314  ;  Story 
on  Promissory  Notes,  §  49  ;  Freese  v.  Broionell,  6  Vrnon^  287  ; 
Campbell  y.  Nichols,  4  Vroom  83;  Atwater  v.  Walker ^  1  C.  E. 
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Green  42 ;  Potter  v.  Broton,  5  East  124 ;  Power  v.  Lynch,  3 
Mass.  77  ;  Daniel  on  Neg.  Inst.  79. 

Personal  obligations,  so  far  as  their  validity,  effect  and  in- 
terpretation are  concerned,  are  governed  by  the  lex  loci  con- 
tractus. Atwater  v.  Walker,  1  C.  E.  Green  42 ;  ArmoVrr  v. 
McMichael,  7  Vroom  94 ;  Davis  v.  Headley,  7  C.  E.  Green 

125. 

Personal  obligations  arise  at  the  time  of  delivery  by  the 
lex  loci,  or  not  at  all.  Story  on  Conflict  of  Laios,  §  509  ;  Me- 
lan  V.  Fitz  James,  1  B.  &  P.  138;  Wood  v.  Wath^nson,  17 
Conn.  505 ;  Dacnsta  v.  Davis,  4  Za6.  327. 

A  contract  void  where  made  is  void  everywhere,  and  a  con- 
tract void  in  its  essence,  by  the  law  of  the  place  where  made, 
will  be  held  void  elsewhere,  even  though,  by  the  laws  of  the 
place  where  performance  was  intended,  it  would  be  valid.  2 
Parsons  on  Cont.  570;  1  Daniel  on  Neg.  Inst.  721;  Story 
on  Conflict  of  Laws  256,  note  E,  and  262 ;  Dacosta  v.  Davis, 
4  Zab.  319;  McAllister  v.  Smith,  17  III.  328. 

Contra  as  to  rate  of  interest  or  mere  incidentals. 

A  contract  void  by  the  law  of  the  i)lace  where  made,  will 
be  held  void  in  Illinois,  although  had  the  same  contract  been 
made  in  Illinois  it  would  be  held  valid.  McAllister  v.  Smith, 
17  III.  328.  See  Tifus  v.  Scaulling,  4  Blnckf.  {Ind.)  89;  1 
Grant  Ois.  1. 

The  power  of  attorney  being  in  the  body  of  the  note,  was 
void  by  the  lex  lod  contractus.  The  statute  of  1799,  {Practice 
of  Law,  ^  13,)  enacts,  "That  every  warrant  of  atto-rney  for 
confessing  judgment,  which  shall  be  included  in  the  body  of 
any  bond,  bill  or  other  instrument  for  the  payment  of  money, 
shall  be  void  and  of  none  effect ;  and  such  bond,  bill  or  other 
instrument  shall  have  the  same  force  and  no  other  as  if  the 
said  warrant  of  attorney  had  not  been  incorporated  therein." 

"  Upon  questions  of  palMc  policy,  &c.^^ending  upon  our 
own  legislation,  the  courts  of  this  state  alone  are  competent  to 
determine."  Union  Locomotive  and  Express  Co.  v.  Erie  Rail- 
way Co.,  8  Vroom  25.  See,  also,  Barker  v.  Brinck,  4  Zab, 
338-346. 
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The  effect  of  this  positive  law  of  the  place  was  to  eliminate 
the  words  authorizing  the  confessing  of  judgment  from  the 
note,  so  that,  in  contemplation  of  law,  it  was  delivered  with- 
out such  words  being  incorporated  in  it.  This  being  so,  the 
attorney  who  attempted  to  confess  the  judgment  without  suit, 
had  no  lawful  authority  and  the  court  no  jurisdiction. 

For  the  defendants  in  error,  D.  J.  Pancoast. 

I.  A  judgment  by  confession,  valid  in  the  state  where  en- 
tered, is  valid  elsewhere,  {Freeman  on  Jwlgments  (3f/  ec/.),  § 
557,)  and  is  supported  by  the  same  presumptions  as  if  entered 
in  action.     Id. 

II.  A  judgment  in  another  state,  duly  certified  according  to 
the  act  of  congress,  is  presumed  to  be  good,  according  to  the 
law  of  the  state  where  it  was  rendered. 

Chief  Justice  Ewing,  in  Gluck  v.  Lode)-,  1  Green  70,  said  : 
"A  judgment  of  a  court  of  record  in  another  state  of  our 
Federal  Union  is  not  to  be  regarded  here  as  what  is  techni- 
cally called,  in  common  law  language,  a  foreign  judgment,  the 
mere  prima  facie  evidence  of  a  debt.  It  has  such  faith  and 
credit  here  as  in  the  state  where  it  may  have  been  rendered, 
and  is  here,  as  there,  de^emed  conclusive  evidence  of  debt." 

In  Mills  V.  Duryee,  7  Cranch  485,  the  Su|)reme  Court  of 
the  United  States  said  they  "could  perceive  no  rational  inter- 
pretation of  the  act  of  congress,  unless  it  declares  a  judgment 
conclusive  when  a  court  of  the  particular  state  where  it  is  ren- 
dered would  pronounce  the  same  decision." 

In  Hampton  v.  AfcConnel,  3  Wheat.  235,  Chief  Justice 
Marshall,  referring  to  the  above  case,  said:  "The  doctrine 
there  held  was  that  the  judgment  of  a  state  court  should  have 
the  same  credit  and  effect  in  every  other  court  in  the  United 
States  which  it  had  in  the  state  where  it  was  pronounced,  and 
that  whatever  pleas  would  be  good  in  a  suit  thereon  in  such 
state,  and  none  other,  could  be  pleadeil  in  any  other  court  in 
the  United  States." 

III.  The  judgment  of  the  Court  of  Common  Pleas  No.  4, 
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for  the  county  of  Philaflelphia,  in  the  State  of  Pennsylvania, 
was  rightfully  rendered,  according  to  the  laws  of  that  state,  as 
appears  by  the  record. 

And,  as  a  matter  of  law  outside  of  the  record,  it  is  a  judg- 
ment that  cannot  be  overthrown  there. 

It  is  founded  upon  a  note  and  warrant  of  attorney,  made 
with  reference  to  and  according  to  the  laws  of  that  state,  and 
is  governed  by  its  laws,  and  not  ours. 

In  Varick's  Ex'rs  v.  Crane,  3  Green's  Ch.  133,  it  is  held 
that  the  presumption  of  law  is  that  a  contract  was  made  at  the 
place  where  the  person  lives  who  is  to  receive  the  money,  or 
where  the  contract  is  to  be  performed.  And  in  Healy  v.  Gor- 
man, 3  Green  328,  it  was  held  that  a  note  dated  in  one  state, 
payable  in  another,  draws  interest  according  to  the  rate  fixed 
by  the  latter  state. 

And  in  Andrews  v.  Pond,  13  Pet.  77,  78,  the  court  said  : 
"  The  general  principle  in  relation  to  contracts  made  in  one 
place  to  be  performed  in  another,  is  well  settled.  They  are 
to  be  governed  by  the  law  of  the  place  of  performance." 

This  doctrine  is  sanctioned  by  Story  on  Conflict  of  Laws, 
(m  ed.),  §  280. 

And  this  same  high  authority  goes  further  to  state,  "  if  a 
contract  is  unlawful  where  it  is  made,  but  lawful  elsewhere,  it 
will  be  construed  as  intended  by  the  parties  to  have  been  made 
with  reference  to  the  law  of  the  place  where  it  will  be  legal, 
since  no  contract  is  to  be  held  to  have  been  intended  to  have 
been  made  in  violation  of  the  law,  so  loTig  as  there  is  any 
reasonable  sense  or  construction  in  which  it  can  be  made  con- 
sistent with  the  law,  and  which  it  was  competent' for  the  par- 
ties to  adopt."     Story  on  Conflict  of  Laws,  {6th  ed.),  §  305. 

IV.  But  if  the  judgment  of  the  court  of  Pennsylvania  is 
ever  so  bad  in  matters  of  law,  the  defendant  appeared  and 
submitted  himself  to  its  jurisdiction,  and  had  an  opportunity 
to  make  any  defence  to  it,  and  this  is  a  conclusive  bar  to  his 
right  to  do  so  here. 

It  is  only  when  a  defendant  has  never  been  in  court  and 
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never  had  an  opportunity  to  make  his  defence,  that  he  can 
question  the  juilgment  of  another  state  collaterally.  This 
doctrine  is  founded  upon  plain  reason,  and  is  expressly  stated 
in  Whalen  v.  Thatcher,  6  Wheat.  130. 

The  necessary  conclusion  resulting  from  the  foregoing  well- 
settled  principles  of  law  is,  that  the  defendant  offered  no  legal 
defence  to  the  action  founded  on  the  foreign  judgment,  and 
the  court  was  right  in  so  ruling. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  suit  was  brought  against  Randall  Hen- 
drickson and  Franklin  C.  Hendrickson,  on  a  judgment  re- 
eovered  by  the  plaiutilf  against  them  in  the  Court  of  Common 
Pleas  in  and  fur  the  county  of  Philadelphia,  in  the  State  of 
Pennsylvania.  Tins  judgment  was  entered  by  confession, 
upon  a  sealed  bill  executed  by  the  defendants,  dated  at  Phil- 
adelphia, and  payable  to  the  plaintiffs  or  order,  generally,  and 
cpntaiuiug  in  it  a  warrant  of  attorney,  authorizing  any  attor- 
ney of  any  court  of  record  of  Pennsylvania  or  elsewhere,  to 
appear  for  and  enter  judgment  against  them  for  the  sum 
named  in  the  bill,  with  release  of  errors,  <S:c. 

Randall  Hendrickson,  who  alone  appeared  in  this  suit, 
pleaded  7J07i  suDnnons,  7io)i,  appearance,  in  person  or  by  author- 
ized attorney;  and  that  the  attorney  who  appeared  and  con- 
fessed the  juilgnient  was  not  lawfully  authorized  so  to  do. 
The  plaintiff  replied  that  the  said  judgment  was  entered  by 
confession  under  and  by  virtue  of  a  power  of  attorney  made 
by  the  defendants,  setting  out  the  bill  and  warrant  of  attorney 
contained  in  it. 

The  judge  at  the  Circuit  admitted  evidence  that  the  defend- 
ant was  not  summoned,  and  did  not  personally  appear  in  the 
Pennsylvania  suit.  He  overruled  the  defendant's  offer  to 
show  that  the  sealed  bill  was,  in  fact,  executed  and  delivered 
in  this  state,  and  that  payment  of  it  was  demanded  here,  on 
the  ground  that  such  evidence  was  immaterial.  Upon  this 
ruling  the  defendaui  sued  out  this  writ  of  error. 

By  a  statute  of  this  state  it  is  enacted  that  "  every  warrant 
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of  attorney  for  confessing  judgment  which  shall  be  included 
in  the  body  of  any  bond,  bill  or  other  instrument  for  the  pay- 
ment of  money,  shall  be  void  and  of  no  effect;  and  such  bond, 
bill  or  other  instrument  shall  have  the  same  force,  and  no 
other,  as  if  the  said  warrant  of  attorney  had  not  been  incor- 
porated therein."  Rev.,  p.  81,  §  1.  If  this  judgment  had 
been  entered  in  any  court  of  this  state,  it  would  have  been 
irregular. 

The  contention  of  the  plaintiff  in  error  is  that  this  statute 
applies  to  all  warrants  of  attorney  that  arie,  in  fact,  executed 
and  delivered  in  this  state,  and  that,  therefore,  the  judgment 
of  the  Pennsylvania  court  is  a  nullity — the  defendant  having 
not  been  summoned  nor  appearing  personally  or  by  a  lawfully 
authorized  attorney  in  that  suit. 

The  statutory  provision  in  question  was  passed  in  1799,  as 
section  13  of  an  act  entitled  '^  An  act  to  regulate  the  prac- 
tice of  the  courts  of  law."  Rev.  L.,  p.  415.  It  was  contin- 
ued in  the  Practice  act  in  the  Revision  of  1846.  Rev.  Stat.,  p. 
931.  In  the  Revision  of  1874  it  was  transferred  to  and  re- 
enacted  as  section  1  of  an  act  entitled  "  An  act  directing  the 
mode  of  entering  judgments  on  bonds  with  warrants  of  attor- 
ney to  confess  judgments."     Rev.,  p.  81. 

Under  the  provision  of  our  constitution,  the  title  of  a  statute 
is  not  only  an  indication  of  the  legislative  intent,  but  is  also  a 
limitation  upon  the  enacting  part  of  the  law.  It  can  have  no 
effect  with  respect  to  any  object  that  is  not  expressed  in  the 
title.  Const.,  art.  IV.,  §  7,  T[  4;  Radei'  v.  Township  of 
Union,  10  Vroom  509;  Evernham  v.  Hulit,  ante  p.  53;  Peo- 
ple V.  Briggs,  50  N.  Y.  553. 

Applying  tJiis  canon  of  construction,  I  think  it  is  clear  that 
this  statute  must  be  construed  to  be  a  mere  regulation  of  the 
practice  in  our  own  courts.  The  legislature  did  not  intend  to 
prohibit  the  making  in  this  state  of  warrants  of  attorney  for 
use  in  other  states,  which  are  in  the  form  that  is  legal  in  their 
courts;  for  it  placed  the  prohibition  on  this  form  of  warrants 
of  attorney  in  an  act  purporting,  by  its  title,  to  regulate  the 
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mode  of  entering  judgments  which  cannot  have  any  extra-ter- 
ritorial force. 

The  judge  properly  treated  the  evidence  excluded  as  imma- 
terial, and  the  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Scudder,  Clement,  Cole, 
Greex,  Kirk,  Paterson.     11. 

jpbr  revo'sal — Magie,  Reed,  Van  Syckel.     3. 


JAMES  E  HELLER  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  ROB- 
ERT ELLIOTT  ET  AL.,  DEFENDANTS  IN  ERROR. 

The  making  of  an  affidavit  in  attachment  by  a  vendor  of  goods,  and  the 
issuing  of  tlie  writ  tliereon,  constitute  a  waiver  of  the  right  to  reclaim 
the  property,  and  are  an  affirmance  of  tlie  sale. 


In  error  to  tlie  Supreme  Court. 

For  the  plaintiffs  in  error,  /.  B.  Vredenburgh, 

For  the  defendants  in  error,  \V.  Brinherhoff. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  proceedings  in  this  case  bring  up 
for  revie'.v  a  judgment  of  non-suit  entered  in  the  Supreme 
Court  in  an  action  of  trespass  on  the  case  for  trover  and  con- 
version. The  suit  was  brought  to  recover  the  value  of  mer- 
chandise sold  and  delivered  by  the  plaintiffs  to  Perry  M.  De 
Leon.  The  terms  of  the  sale  were  cash  on  delivery.  The 
goods  were  not  paid  for.  De  Leon,  becoming  embarrassed, 
sold  them  to  the  defendant  Levy.  The  plaintiflfo  having  de- 
manded payment  from  De  Leon  and  not  getting  it,  issued  an 
attachment  against  his  property  to  recover  the  money.  The 
attachment  was  levied  on  the  goods  and  other  property.  Levy 
replevied  them  and  they  were  returned  to  him  on  that  pro- 
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ceeding.  The  plaintiiFs  then  discoutinued  their  attachment 
and  brought  this  suit  to  recover  the  value  of  the  goods,  on  the 
ground  that  inasmuch  as  they  were  sold  for  cash,  to  be  paid 
on  delivery,  and  the  price  was  not  paid,  no  title  passed  by  the 
delivery.  The  judge  at  the  Circuit  non-suited  the  plaintiffs, 
on  the  ground  that  they  had  waived  their  right  to  reclaim  the 
property,  and  had  elected  to  treat  the  sale  as  absolute  and  un- 
conditional. The  evidence  of  the  waiver  and  election  was  the 
making,  by  Heller,  of  the  affidavit  in  attachment  and  the 
issuing  of  the  writ.  That  these  acts  constituted  a  waiver  of 
the  right  of  reclamation  and  were  an  affirmance  of  the  sale, 
there  can  be  no  question.  The  plaintiffs,  however,  urge  that 
they  were  done  in  ignorance  of  the  facts,  and  that  therefore 
they  ought  not  to  be  held  to  be  evidence  of  waiver  or  election. 
But  the  evidence  is  that  the  reason  why  the  plaintiffs  did  not 
have  recourse  to  the  remedy  of  reclamation,  was  that  they 
supposed  that  the  goods  were  out  of  reach,  and  they,  therefore, 
chose  to  proceed  by  attachment  to  recover  the  price.  They 
were  properly  held  to  be  bound  by  their  action.  The  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Clement,  Cole,  Green,  Patehson,  Kirk,  Whitaker. 
14. 

For  reversal — None. 


HIEAM  W.  D.  CROSS,  PLAINTIFF  IN  EREOE,  v.  HOWARD 
W.  HAYES,  DEFENDANT  IN  EREOE 

Error  to  the  Supreme  Court.     For  opinion  of  the  Supreme 
Court,  see  ante  p.  12. 
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Day  V.  Brett. 
For  the  plaintiff  in  ernor,  F,  B.  Allen  and  F.  H.  Pilch. 

For  the  defendant  in  error,  H.  W.  Hayes. 

Per  Curiam.  The  jadgment  is  affirmed,  for  the  reasona 
given  hy  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Magie,  Parker, 
Reed,  Scudder,  Clement,  Cole,  Greex,  Kirk,  Pater- 
son,  Whitaker.     11. 

For  reversal — ^None. 


ALBERT  DAY,  PLAINTIFF  IX  ERROR,  v.  ALPHONSE  BRETT, 
DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  W.  C*  Spencer. 

For  the  defendant  in  error,  B.  C.'Chetwood. 

Per  Curiam.     The  judgment  below  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
pue,  Dixon,  Knapp,  Magie,  Parker,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson,. 
AVhitaker.     15. 

For  reversal — None. 
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ACTIONS. 

1.  A  duty  iiie  breach  of  which  is  an 
actionnble  wrong,  may  arise  from 
a  contract  or  be  imposed  by  posi- 
tive hiw.  In  the  first  case  the 
party  to  the  contract  only  can  sue ; 
in  the  other  case  any  person  in- 
jured may  sue,  if  he  be  one  of  the 
class  of  persons  for  whose  benefit 
the  dsty  is  imposed.  Appleby  v. 
State,  161 

2.  Section  66  of  the  Orphans'  Court 
act  gives  the  right  of  suit  against 
the  personal  representative  only 
afier  final  settlement  in  the  court 
where  the  account  must  be  passed. 
aNeill  V.  Freeman,  208 

3.  A  suit  will  not  lie  on  a  subscrip- 
tion to  the  stock  of  a  corporation 
organized  by  virtue  of  the  general 
railroad  law,  without  a  previous 
call  made  by  the  directors  for  the 
suras  so  subscribed.  Braddock  .v 
Phila.,  M.  &  M.  B.  B.  Co.,        363 

See  CoNTRAct,  2,  3,  4,  5. 


AGENCY. 

See  Bills  and  Notes,  3. 
Set-off. 


AMENDMENTS. 


If  the  real  question  in  controversy 
between  the  parties  to  an  action, 
appears  to  have  been  fully  and 
fairly  tried,  and  correctly  settled, 
this  court  will  not  reverse  for  an 
objection  wbich  may  be  avoided 
by  an  amendment  of  the  plendinjis, 
but  will  in  such  case  exercise  the, 
power  of  amendment.  Ware  v. 
MMville  Fire  Ins.  Co.,  177 
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AMEKCEMENT. 
See  Sheriffs,  3. 

ASSESSMENTS. 
See  Mtjnicipaij  Corporations,  TI. 

ASSIGNEE. 
See  Executions,  1. 

ASSIGNMENT. 
See  Judgments,  2,  3. 

ATTACHMENT. 

Upon  a  judgment  rendered  by  a 
justice  of  the  peace  in  attachment 
proceedings  lawfully  instituted  be- 
fore him,  he  has  jurisdiction  of  an 
action  by  scire  facias  against  a  garn- 
ishee who  resides  within  the  limits 
of  a  city  in  which  a  District  Court 
is  established.  New  York,  L.  E.  & 
W.  B.  B.  Co.  V.  Cookson,  302 

,  Under  section  69  of  the  Attach- 
ment act,  (Bev ,  p.  55,)  to  make  it 
the  duty  of  the  justice  to  try  the 
facts  on  a  nwtion  to  quash  the  at- 
tachment, there  must  have  been 
filed  with  him  an  affidavit  setting 
forth  such  facts  as,  if  uncontra- 
dicted, evince  that  the  writ  was 
illegally  issued  and  void.  Morris 
V.  Quick,  308 


Upon  such  an  affidavit  being  filed, 
the  defendant  in  attachment  may 
move  to  quash  the  writ,  and  the 
justice  is  to  proceed  thereon  to  a 
trial  of  said  facts.  On  such  trial 
the  party  having  moved  to  quasli^ 
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has  the  burden  of  proof,  and  must 
sustain  it  b_v  legal  evidence ;  the 
affidavit  so  filed  cannot  be  used  as 
evidence  on  the  trial  of  the  facts. 

lb. 
See  Waiver.  i 

ATTORNEY   AND   SOLICITOR. 
See  Judgments,  1. 

ATTORNEY-GENERAL. 
&€  Crimixal  Procedure,  5. 


BAIL. 

Where  the  hail  on  recognizance  in  a 
criminal  case  could  not  reasonably 
anticipate  and  prevent  a  default, 
and  with  proper  diligence  find  and 
surrender  his  principal  after  de-" 
fault,  before  deaili  intervened  to  .■*• 
prevent  it,  a  proper  case  is  made  I 
for  the  court,  in  its  discretion,  toj 
relieve  the  suretv,  ou  petition.^ 
State  V.  Traphagen,'  134; 


BASTARDY.  | 

1.  An  order  of  two  justices  under  the 
Bastardy  act,  must  recite  such  facts 
as  show  their  jurisdiction  over  the 
matter  they  adjudicated  upon. I 
Tompkins  v.  Schomp,  48b 

2.  What  facts  are  requisite  under  the' 
present  act,  to  confer  jurisdiction 
on  two  justices,  stated.  lb. 

3.  When  the  order  of  two  justices  is, 
defective  because  their  jurisdiction' 
does  not  appear,  an  appeal  there- 
from does  not  waive  the  objection, 
nor   confer   on   the    Sessions    au-' 
thority  to  consider  and  adjudicate  j 
upon   the   matter ;    if,   in    such    a  j 
case,  the  Sessions  do  proceed  and  ' 
make  an  order,  buth  orders  must  S 
fail  for  want  of  jurisdiction.        lb. 

See  Constitution,  3. 


BILLS  AND  NOTES. 


of  a  promissory  note,  one  of  thera 
cannot  set  up  as  a  defence  that  he 
was  known  to  the  payee  to  be  an 
accommodation  maker,  and  that 
the  payee  bound  liimself  by  legal 
contract  to  the  other  maker  to 
give  him  time  for  payment.  An- 
thony V.  Fritla,  1 

.  In  such  cases  a  mere  equity  arises 
and  the   remedy   is   in   chancerv. 

lb 

.  The  facts  that  a  promissory  note, 
signed  by  an  agent  with  his  prin- 
cipal's name,  is  drawn  payable  to 
the  agent's  order,  and  is  sold  by 
him,  do  not  constitute  sufficient 
grounds  for  imputin*;  bad  faith  to 
the  purchaser  in  a  case  wliere  the 
agent  designed  to  convert  the  pro- 
ceeds of  sale  to  his  own  use.  Read 
V.  Abbott,  303 

When  it  is  a  part  of  the  defence 
that  a  note  was  taken  after  its 
maturity,  such  fact,  in  general, 
must  be  proved  by  the  defendant. 
Seyfert  v.  Edison,  393 

.\n  accommodation  note  is  nego- 
tiable after  its  maturity,  and  if 
taken  for  value  will  bind  all  parties 
to  it.  '         lb. 

The  plaintiff  was  a  married  woman, 
and  had  taken  the  note  in  suit  m 
the  State  of  Pennsylvania  by  en- 
dorsement from  her  husband. 
There  was  no  proof  of  the  law  of 
Pennsylvania.  Htld,  that  the  rule 
of  the  common  law  was  applica- 
ble, and  that  she  showed  no  title 
to  the  uote.  Jb. 

When  the  maker's  name  to  a  note 
is  illegible,  the  noLiry,  in  making 
protest,  must  make  a  reasonable 
effort  to  ascertain  the  name.  Chap- 
man V.  Mc  George,  395 

.  If  the  notary  neglect  such  duty  or 
misdescribes  such  name,  whereby 
an  endorser  is  misled,  the  protest 
will  not  be  available  as  to  such 
party.  lb. 

BONDS. 


1.  In  a  suit  at  law  against  two  makers 


See  Surety. 
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BONDS  AND  WARRANTS. 

The  statute  which  declnres  tliat  every 
warrant  of  attorney  for  confessing 
jiitlgnaent  which  shall  be  included 
in  any  bond,  bill  or  otlier  instru- 
ment for  th.e  payment  of  money, 
shall  be  void,  (Rev.,  p.  81,)  is  a 
m«re  regulation  of  the  practice  in 
our  own  courts,  and  does  not  pro- 
hibit the  making,  in  this  state,  of 
such  warrants  of  attorney  for  use 
in  other  states  in  the  form  that  is 
legal  in  their  courts.  Hendricksnn 
V.  Flies,  555 


BOUNDARIES. 

See  FknceSl. 

Riparian  Owne». 


BUILDINGS. 

See  Fixtures. 

Municipal  Corporations,  41. 


CASES  AFFIRMED. 

1.  Appleby  v.  State.  From  Hudson 
Circuit,  161 

2.  Road  Commissioners  v.  Freehold- 
ers of  Hudson.  From  Supreme 
Court.     15  Vroom  571,  173 

3.  \Vare  v.  Millville  Insurance  Co. 
From  Supreme  Court,  177 


tery  Co.,  v.  Paterson,  N.  &  N.  Y. 
R.  R.  Co.  From  Supreme  Court. 
14  Vroom  505,  186 

10.  Graves  v.  State.     From  Supreme 
Court.     16  Vroom  203,  348 

11.  Bowne  v.  Mount  Holly  National 
Bank.    From  Supreme  Court,    360 

12.  Braddock  v.  Phila.,  M.  &  M.  R. 
R.  Co.    From  Supreme  Court,    363 

13.  Dudley   v.   Camden    and    Phila. 
Ferry  Co.     From  Supreme  Court, 

368 

14.  Bernshouse  v.  Abbott.     From  Su- 
preme Court,  531 

15.  Trade  Insurance  Co.  v.  Barracliff. 
From  Supreme  Court,  543 

16.  Hendrickson  v.  Fries.     From  the 
Gloucester  Circuit,  555 

17.  Hellerj;.  Elliott.     From  Supreme 
Court,  564 

18.  Cross  V.  Hayes.     From   Supreme 
Court.     16  Vroom  12,  565 

19.  Day   v.   Brett.     From    Supreme 
Court,  566 


CASES  REVERSED. 


I.Elizabeth   v.   Meeker, 
preme  Court, 


From   Su- 
157 


4.  Township     of    Union    v.    Rader.  2.  Andrew   v.   Deshler.      From    Su- 
From  Supreme  Court.     14  Vroom      preme  Court,  167 


518, 


182 


6.  Wagoner  v.  "Watts.  From  Su- 
preme Court.    15  Vroom  126,    184 

6.  Bayer  v.  Mayor,  &c.,  of  Hoboken. 
From  Supreme  Court.  15  Vroom 
131,  185 

7.  Benedict  v.  Melick.  From  Essex 
Circuit,  185 

8.  Davis  V.  Township  of  Delaware. 
From  Supreme  Court.  13  Vroovi 
513,  186 

9.  State,  ex  rel.  Mt.  Pleasant  Ceme- 


3.  Gaskill  V.  Wales. 
Court, 


From  Supreme 
187 


CERTIORARI. 

1.  The  rule  of  law  that  a  special  tri- 
bunal having  judicial,  or  ^wasi  ju- 
dicial, functions  annexed  to  its 
powers,  whose  power  to  act  in  a 
particular  case  depends  upon  its 
determination  of  certain  facts,  must 
allow  a  hearing  to  persons  whose 
property  or  personal  rights  may  be 
affected  by  its  decision,  does  not 
prevail   where    the    act    done    is 
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purely  discretionary.  In  such  cases,| 
a  court  of  law  will  not  review  the| 
acts  or  resolutions  of  such  a  hody; 
by  its  writ  of  certiorari,  alihonghl 
no  reasons  be  assigned  for  the  act 
done  or  an  objectionable  reason  be| 
assigned.  In  the  latter  case,  a 
party  injured  will  be  left  to  hisi 
redress  by  action.  Livingston  v.|jiJ 
Rector,  dc,  of  Trinity  Church,     230j 

*  •  1 

2.  A  certiorari  will  not  be  allowed  to|j 

bring  up  proceedings  under  the  act 

concerning    vice    and    immorality 

before  conviction.     Stokes  v.£Airly,'\ 

478' 

r 

See  Criminal  Procedure,  IS.  || 

Municipal    Corporations,  oJ,^ 

12,  13.  15.  !'3 


CHOSEN  FREEHOLDERS,      j 

An  outgoing  board  of  chosen  free- 
holders cannot  fill  an  office  that 
will  not  become  vacant  during  the 
terra  of  their  own  official  life. 
Bownes  v.  Meehan,  189 


CONSTABLES.  j 

Under  the  provisions  of  the  act  of 
April  21st,  187(5,  (Rev.,  p.  1292.) 
the  major  part  of  the  judges  of  the  4. 
Court  of  Common  Pleas  have  a 
right,  whenever  cnnsiables  sum- 
moned by  the  shcriti'  fail  to  at- 
tend court,  and  their  places  ought' 
to  be  supplied,  or  whenever,  in 
their  judgmeni,  the  attendance  of 
more  constables  is  desirable  or, 
necessary  for  the  proj)er  transac- 
tion of  the  public  business,  to  re-' 
quire  the  summoning  and  service 
of  such  constables  as  they  m^v  se- 
lect to  attend.  Cox  v.  Passaic  Com-\ 
man  Pleas,  328 


CONSTITUTION. 

l.The  title  of  an  act  of  the  legisla- 
ture will  not  supply  defects  or 
omissions  in  the  enacting  part,  but 
may  be  resorted  to  to  aid  in  ascer- 
taining the  legislative  intent  where 
the  meaning  is  uncertain  by  reason! 
of  the  use  of  general  language  ofil 


uncertain  signification,  or  of  words 
of  doubtful  import,  especially  since 
the  legislature  is  required  bv  con- 
stitutional provision  to  frame  a 
title  for  every  act,  and  to  express 
in  the  title  the  object  of  the  enact- 
ment.    £!tei-nham  v.  Hulit,  53 

,  An  act  of  the  legislature  which 
does  not  purport  to  amend  any 
prior  act,  and  is,  on  its  face,  a  per- 
fect and  complete  act  of  legisla- 
tion, is  not  within  the  interdict 
contained  in  art.  IV.,  ?  7,  ^  4,  of 
the  constitution  as  amended,  al- 
thoi;i;li  iiy  implication  it  alters  and. 
in  effect,  amends  the  provision  of 
another  statute  on  the  same  sub- 
ject. 76. 

,  The  act  entitled  "  A  further  sup- 
plement to  an  act  entitled,  '  An  act 
constituting  courLs  for  the  trial  of 
small  causes,'  "  passed  March  ITt+i, 
1882,  (Parnph.  L.,  p.  137,)  applies 
to  judgments  recovered  before  jus- 
tices of  the  peace  in  suits  cogniza- 
ble before  a  justice  under  the  act 
to  which  it  is  a  suppli-ment,  and  to 
that  extent  is  constitutional,  al- 
though it  is  unconstitutional  with 
re.spect  to  appeals  in  bastardy  and 
desertion  cases,  for  the  reason  that 
to  that  extent  the  object  of  the  act 
is  not  expressed  in  its  title.  lb. 

An  act  of  the  legislature  creating 
a  penalty  which,  in  its  enacting 
clause,  defines  the  offence  and  pie- 
scribes  the  penalty,  and  is  there- 
fore a  complete  and  perfect  act  of 
legislation  in  itself,  is  not  uncon- 
stitutional, though  it  may  provide 
for  actions,  or  the  means  of  carry- 
ing its  {)rovisions  into  effect,  by  a 
reference  to  a  course  of  procedure 
established  by  other  acts  of  the 
legislature.  Campbell  v.  Board  of 
Pharmacy,  241 

,  The  "Act  respecting  licenses  in 
cities  of  the  first  class."  {Pamph. 
L.  1882,  p.  247.)  is  lociil  and 
special,  and  therefore  unconstitu- 
tional. Pavonia  H.  R.  R.  Co.  v. 
Jersey  City,  297 

.  The  legislature,  in  a  grartt  of  pow- 
ers to  mimicipal  governments,  may 
include  in  one  act  provisions  for 
licensing  hacks,  and  also  power  to 
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license,  regulate  and  prohibit  the 
manufacture  or  sale  of  liquor,  if 
the  title  prefixed  to  the  act  be  so 
framed  as  to  comply  with  the  con- 
biitutional  requirement.  Groverv. 
Trustees,  &c ,  399 

7.  The  legislature  may  make  the  title 
of  an  act  as  res'trictive  as  it  pleases 
and  may  so  frame  the  title  as  to 
preclude  many  matters  being  in- 
cluded in  the  act  which  otherwise 
might  have  been  included  in  one 
act.  lb. 

8.  In  an  act  entitled  "  An  act  to  pro- 
vide for  licensing  boats,  hacks  and 
other  vehicles  by  incorporated 
camp-meeting  associations  or  sea- 
side resorts,  and  for  the  better 
government  of  the  same,"  the  leg- 
islature cannot  include  provisions 
autiiorizing  the  licensing,  regula- 
ting or  prohibiting  the  manufac- 
ture or  sale  of  li(juor,  such  a  sub- 
ject not  being  within  the  legislative 
purpose  as  expressed  in  the  title  of 
the  act.  «  lb 

9.  The  rule  of  construction  applied  is 
that  a  grant  of  power  to  lax  for 
special  purposes,  given  by  the  state 
to  municipalities  or  counties,  shall 
be  construed  with  strictness.  Sied 
ler  V.  Freeholders  of  Hudson,       462 

10.  That  part  of  "  An  act  to  prevent 
the  adulteration  and  to  regulate 
the  sale  of  milk,"  [Pamph.  L.  188--', 
p.  97.)  which  prohibits  the  pro- 
duction of  impure  milk   by  other 

,  means  tlian  by  adulteration,  with- 
out regard  to  the  existence  of  an 
intent  to  sell  the  same,  is  unconsti- 
tutional on  the  ground  that  it  is 
legislation  on  a  matter  not  within 
the  expressed  object  of  the  title  to 
the  act.    Shivers  v.  Newton,        469 

11.  The  provision  in  the  ninth  section 
of  the  act  which  confers  upon  the 
state  inspector  of  milk  the  power 
to  condemn  and  pour  upon  the 
ground  or  return  to  the  consignor 
any  milk  which  he  finds,  upon  in- 
spection, to  be  adulterated,  is  con- 
stitutional, lb. 

12.  The  act  of  March  5th,  1883,  re- 
ducing all  special  poll  taxes  in  the 


state  to  $1,  is  not  a  special  or  local 
law  within  the  prohibitions  of  the 
constitution.  Hines  v.  Freeholders 
of  Essex,  504 

See  Criminal  Procedure,  20,  21. 


CONTRACTS. 

1.  Money  placed  in  the  hands  of  a 
third  person  by  the  vendor  and 
purchaser  of*lands,  under  an  agree- 
ment to  pay  out  of  it  assessments 
and  taxes  subsisting  against  the 
lands  as  liens,  cannot  be  recovered 
by  the  vendor  upon  his  procuring 
the  assessment  to  be  set  aside,  such 
agreement  held  to  be  for  the  in- 
demnity of  the  purchaser  against 
liability  to  pay  for  the  improve- 
ment.    Cross  V.  Hayes,  12' 

2.  A  contract  by  an  assignee  to  in- 
demnify the  assignor  upon  the  as- 
signment of  a  chose  in  action,  will 
be  construed  to  be  prospective,  and 
to  relate  to  acts  to  be  done  under 
t!ie  assignment,  unless  there  be 
language  used  expressive  of  an  in- 
tent to  give  the  indemnity  a  broader 
scope.    Warwick  v.  Hutchinson,     61 

3.  It  is  a  fundamental  principle  ap- 
plicable alike  to  breaches  of  con- 
tract of  this  description,  and  to 
torts,  that  in  order  to  fojnd  a  right 
of  action  there  must  be  a  wrongful 
act  (lone  and  a  loss  resulting  from 
that  wrongful  act.  The  wrongful 
act  must  be  the  act  of  the  defend- 
ant, and  the  wrong  done  and  the 
injury  sustained  must  bear  to  each 
other  the  relation  of  cause  and  ef- 
fect; and  the  damages,  whether 
they  arise  from  withholding  a  legal 
right  or  the  breach  of  a  legal  duty 
must  be  a  natural  and  proximate 
consequence  of  the  act  complained 
of.  lb. 

4.  There  is  a  broad  distinction  be- 
tween an  act  which  gives  occasion 
for  damages  arising  from  other 
causes,  which  were  not  in  the  con- 
templation of  the  parties  when  the 
conti-act  was  made,  and  an  act 
proximately  causing  the  injury, 
and  it  is  only  for  the  latter  that  an 
action  will  lie.  i6. 
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5.  In  an  action  against  a  raortgigee 
of  chattels  for  selling  the  chattels 
mortgaged  at  private  instead  of 
public  sale,  the  measure  of  dam- 
ages would  be  the  diti'erence  be- 
tween the  price  realized  and  the 
actual  value  of  the  property,  or  the 
excess  of  the  value  of  the  property 
above  the  mortgage  debt.  lb. 

6.  H.,  by  his  agent  B.,  sold  a  horse  to 
M.,  and  took  notes  and  a  mortgage 
on  the  horse  sold  and  another  horse 
for  the  price.  H.  assigned  tiie 
notes  and  the  chattel  mortgage  to 
W.  W.  agreed  "  that  he  would 
take  all  risks  and  save  H.  harm- 
less, and  would  not  get  him  into 
any  scrape."  W.  sold  the  horses 
inortgaged  at  private  instead  of 
public  sale.  Before  the  sale  M. 
notified  W.  that  the  horse  sold  to 
him  was  not  as  represented,  and 
offered  to  rescind  the  sale,  which 
offer  was  declined.  M.  subse- 
quently sued  H.  for  false  and 
fraudulent  representations  upon 
which  the  horse  was  sold  to  him, 
and  recovered  a  judgment.  H. 
paid  the  judgment,  and  sued  W. 
on  his  contract  of  indemnity.  It 
appeared  that  neither  H.  nor  W., 
at  the  time  of  the  transfer  of  the 
notes  and  chattel  mortgage,  knew 
of  the  representations  of  B.  on  the 
sale  of  the  horse.  Held — 
l.That  the  contract  of  W.  to  in- 
demnify H.  did  not  extend  to  the 
consequences  of  antecedent  acts 
done  by  H.  or  his  agent,  B. 

2,  That  W.'s  refusal  to  give  up  the 
hoi-sesto  M.,  on  hisdemaud,w;is  not, 
under  the  circumstances,  wrongful.! 

3.  That  although  W.'s  refusal  to 
give  up  the  horses  to  M.  was  the 
occasion  of  the  lo.^s  H.  sustained  in 
being  compelled  to  pay  damages  to 
M.,  it  was  not,  in  a  legal  sense,  the 
cause  of  H.'s  loss  ;  that  the  loss  he 
sustained  in  that  respect  was  caused 
by  the  false  and  fraudulent  repre- 
sentations under  which  the  horse 
was  sold,  and  for  these  W.  did  not 
undertake  to  become  responsible. 

lb. 


When  the  fact  of  such  substituted 
agreement  is  undisputed  in  the 
trial  evidence,  the  court  should,  on 
request,  charge  that  the  former 
contract  is  abrogated.  Church  v. 
Florence  Iron    Worlcs,  129 

S.  When   no  fixed   sum  for   labor  is 
named  in  a  substituted  contract  for 
melting  iron    by  the  ton,  at  a  re- 
I     duced  price,  the  acceptance  of  bi- 
'     M)outhly  payments  by  the  contrac- 
j     tor  for  himself  and  workmen,  at  a 
certaiu  gross  amount  \)er  ton,  with- 
out objection  or  demand  for  more, 
until  the  contract  is  ended,  is  such 
admission  that  the  receiptor  is  pre- 
cluded   by  it  from  demanding  the 
former  contract  price.  lb. 

9.  Suit  will  not  lie  on  a  building  con- 
tract for  money  payable  upon  an 
architect's  certiticaie,  without  the 
production  of  such  certificate  or 
evidence  that  its  production  has 
been  waived.  Byrne  v.  Hislers  of 
St.  Elizabeth,  213 

• 

10.  Waiver  may  be  express  or  proved 
by  acts  ami  conduct  of  the  party 
entitled  to  demand  it.  lb. 

11.  Less  evidence  of  waiver  is  requis- 
ite when  it  clearly  appears  that  the 
contract  has  been  fully  performed. 

lb. 

12.  An  agreement  for  the  sale  of 
goods  in  the  following  form  :  *"  The 
party  of  the  first  part  agrees  to  sell 
to  the  party  of  tiie  second  p:irt  all 
the  material  used  in  making  bar- 
rels, at  the  actual  cost  price  of  the 

[  same,  now  in  store.  The  party  of 
I  the  second  part  agrees  to  take  and 
:  use  the  same  as  fast  as  ihe  sugar- 
house  requires  the  barrels,  and  to 
'  pay  for  the  sime  in  notes,  wiih  in- 
I  terest  added,  running  two  months 
1  from  the  date  of  the  same,  settle- 
ments to  l>e  made  semi-monthly" — 
\  Held,  to  be  an  executory  conrract, 
;  and  not  a  bargain  and  sale.  Brock 
I     V.  O'Donnell,  441 


CONVERSION. 


7.  A  contract,    in   writing,    for   work 
may  be  waived    by  a   substituted  | 
parol    agreement    subsequently   1.  The  defendant  borrowed  the  plain- 
made    for    a    good   consideration.  1     tiff's  plow  from  one  who  had  pos- 
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session  of  it,  but  had  no  right  to 
lend  or  use  it,  and  after  using  it  a 
few  days  reiiirned  it  to  tlie  posses- 
sor;  the  defendant  all  the  time 
supposing  that  it  belonged  to  tlie 
possessor.  Held,  that  tiie  defend- 
ant was  not  guilty  of  conversion. j 
Frame  v.  Dennis,  515 

2.  After  the  defendant  had  so  returned 
the  plow  the  plaintiff  demanded  it 
•if  him.  Held,  that  liis  failure  to 
comply  with  this  demand,  compli 
ance  being  tlien  impossible,  was 
not  evidence  of  a  conversion.     76 

3.  To  constitute  a  conversion  of  goods, 
there  must  be  some  repudiation  of 
the  owner's  right,  or  some  exercise 
of  dominion  over  them  inconsistent 
with  such  right,  or  some  act  done 
which  has  the  effect  of  destroying 
or  changing  the  quality  of  the 
chattel.  lb 


COSTS. 


See  Municipal  Corporations,  36. 


COUNTY  CLERKS. 

By  statute  the  clerks  of  the  Courts 
of  Common  Pleas  sire  the  custodi- 
ans of  the  registries  of  mortgages. 
The  statute  provides  that  the  reg- 
istry of  a  mortgage  shall  be  notice! 
of  the  mortgage.  It  also  makes  itj 
the  duty  of  the  clerk  to  enter  in, 
the  margin  of  the  registry  of  a 
mortgage,  a  minute  of  the  redemp-| 
tion,  payment  and  discharge  there- 
of on  the  production  to  him  of  the 
mortgage  canceled  or  with  a  re- 
ceipt thereon  signed  by  the  mort- 
gagee or  his  assignee,  and  provides 
that  such  entry  shall  be  a  full  and 
absolute  bar  to  and  discharge  of 
the  said  entry  a.id  mortgage.  The 
books  containing  the  registration 
of  mortgages  are  made  public 
records,  to  which  the  statute  de- 
clares that  "  every  person  shall 
have  access  at  pi-oper  seasons  and 
may  search  the  same,  paying  the 
fees  allowed  by  law."  The  clerk 
wrongfully  entered  upon  the  regis- 
try of  a  mortgage  a  minute  of  pay- 


ment and  redemption.  In  an  action 
against  the  surety  on  his  official 
bond— HM— 

1.  That  the  entry  of  satisfaction  of 
a  mortgage  upon  the  registry  was 
part  of  the  official  duties  of  the 
clerk,  and  that  the  sureties  on  his 
oflScial  bond  were  liable  for  his 
misfeasance  as  well  as  nonfeasance 
in  the  performance  of  that  duty. 

2.  That  the  sureties  of  the  clerk 
were  liable  on  his  official  bond  for 
the  damages  sustained  by  a  pur- 
chaser of  the  mortgaged  premises, 
who  searched  the  registry  of  the 
mortgage  for  himself,  and  finding 
the  minute  of  the  redemption  on 
the  registry,  and  believing  that 
the  mortgage  had  been  paid  and 
satisfied,  subsequently  purchased 
the  mortgaged  premises  at  a 
sheriff's  sale,  although  such  pur- 
chaser did  not  employ  the  clerk  to 
make  the  search. 

3.  Kahl  V.  Love,  8  Vroom  5,  and 
Savings  Bank  v.  Ward,  100  U.  S. 
195  distinguished.  Appleby  v. 
State.  '   )6] 

COURTS. 


See  Constables. 
Mandamus,  5. 

COVENANT. 

1.  A  covenant  given  to  one  of  severs.! 
obligors,  which  provides  that  if 
suit  should  be  brought  against  him 
the  instrument  should  become  a 
good  bar  thereto,  and  operate  as  an 
absolute  release  and  acquittance  of 
the  bond  as  to  him,  and  which  de- 
clared that  it  was  not  intended 
thereby  to  release  or  discharge  the 
other  sureties,  is  a  covenant  not  to 
sue,  and  not  a  release.  JBowne  v. 
Mount  Holly  National  Bank,       360 

2.  The  plaintiff's  case  is  based  upon 
the  assinnption  and  averment  in 
the  declaration  that  the  defendant 
has  duly  exercised  the  privileges 
granted  to  him,  the  gravamen  of 
of  the  complaint  being  that  for  the 
exercise  of  those  privileges  the  de- 
fendant has  not  given  the  plaintiff 
the  remuneration  stipulated  for  in 
the  covenant  of  his  deed  ;  the  ac- 
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tion   must,  therefore,  be   in   cove- 
nant.    Jones  V.  Clnrky  437 

3.  Where  suit  is  instituted  to  recover 
damages  tm  a  contract  under  seal, 
or  to  enforce  the  payment  of  com- 
pensation for  the  exercise  of  privi- 
leges granted  by  deed,  the  grava- 
men being  that  the  defendant  has 
not  performed  the  duties  required 
of  him  l>y  tiie  bealed  instrument, 
the  rule  is  inflixible  that  the  action 
must  be  covenant  and  not  case.    lb. 


COVERTURE. 
See  Marrled  Womex. 

CREDITORS,  ORDER  TO  LIMIT. 
See  Orphans'  Court. 

CRIMES. 

l.In  an  indictment  framed  upon  sec- 
tion 148  of  the  Crimes  act,  the' 
ownership  of  the  property,  if 
known,  must  be  stated,  State  v. 
Lyon,  272 

2.  There  must  be  an  allegation  of  an 
intent  to  defraud.  lb. 

3.  The  time  of  the  commission  of  the 
acts  must  be  alleged  in  all  indict-j 
raents.  Ib.\ 

4.  On  an  imiictment  for  selling  cattle, 
knowing  thciu  to  be  inider  quaran-j 
tine,  evidence  was  given  on  the^ 
trial,  of  facts  tending  to  create  a, 
belief  in  the  mind  of  defendant 
that  the  quarantine  had  been  re-] 
moved  when  the  sale  was  maiie.' 
It  was  held  error  in  the  court  to 
refuse,  on  request,  to  charge  for  an' 
acquittal  if  the  jury  found  that  the 
defendant  did  so  believe  on  those 
facts.     Hcss  V.  StcUe,  445 

I 

5.  A  general  owner  of  goods  may! 
be  guilty  of  larceny  in  siealingi 
such  gootls  from  a  special  owner. 
Adams  v.  State,  44S 


7.  To  constitute  the  crime  of  larceny 
in  such  cases,  the  taking  must  be 
felonious.  lb. 

8.  An  indictment  for  libel,  setting  out 
a  publication  of  words,  libelous 
per  ne,  the  innuendo  to  which, 
however,  points  a  meaning  not 
general,  but  restricted,  which  re- 
striotetl  meaning  would  not  natu- 
rally he  attribute*!  to  the  words 
except  by  reference  to  extrinsic 
fact-s,  not  averred  in  a  prefatory 
sL'itement,  will  yet  be  unobjection- 
able, if  the  facts  necessary  to  show 
i^uch  meaning  appear  in  the  publi- 
cation itself,  S(i  that  the  restricted 
meaning  attribuie<l  to  the  words 
may  lie  naturally  discovered  there- 
in when  read  in  connection  with 
the  preceding  matter  of  the  publi- 
cation.    Statf  V.  Mott,  494 

9.  There  is  no  statute  in  New  Jersey 
requiring  an  applicant  for  tavern 
license  to  make  atfidavit  that  the 
signets  of  the  recommendation  are 
respectable  freeholders  and  have 
not  signed  another  application  for 
license.  Hientz  v.  Union  Quarter 
Se.ssioiis,  523 

10.  If  such  affidavit  be  included  in 
the  terms  of  the  "  Act  relative  to 
oaths  and  affi<lavits,"  approved 
March  27th,  1874,  the  indictment 
should  allege  that  it  was  an  affida- 
vit necessary  or  proper  to  be  taken, 
&c.,  or  for  a  lawful  purpose.       lb. 

11.  This  indictment  is  too  general  in 
the  averments  of  falsity.  lb. 

See  Insaxity. 


CRIMINAL  PROCEDURE. 

1.  Upon  trial  of  an  indictment  for 
abuse  and  carnal  knowledge  of  a 
female  child  un<ler  the  age  of  ten 
years,  it  is  not  err. >r  to  refuse  to 
charge  ihe  jury  that  in  order  to 
convict  under  a  count  for  indecent 
assault,  the  evidence  must  satisfy 
the  jury  that  tiie  accused  committed 
the  alleged  indecent  act  against  the 
uiU  of  tke  cfiUd.     CUver  v.  State,  46 


C.  The  indictment  in  such  case  charg- 
ing the  stolen  goods  as  the  proper- 
ty of  the  special  owner,  is  good.  lb.  2.  There  may  be  submission  by  a  child 
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of  tender  years  without  legal  con- 
sei.f.  lb. 

3.  It  is  not  error  to  refuse  to  exclude 
the  whole  testimony  of  a  witness 
from  the  case,  hecause  parts  of  his 
evidence  are  contradicted  by  other 
witnesses.  lb. 

4.  Charge  of  the  court  to  the  effect 
that  the  accused  was  to  be  consid- 
ered innocent  until  proved  guilty, 
and  that  if  there  was  reasonable 
doubt,  and  the  disclosures  did  not 
satisfy  the  jury  of  his  guilt,  they 
should  acquit  him,  is  sutticient.  lb. 

5.  At  the  common  law,  only  the  at- 
torney-general could  exercise  the 
power  to  enter  a  nolle  pros,  upon  an 
indictment,  and  in  this  state,  there 
being  no  statute  upon  liie  subject, 
this  power  is  still  reposed  in  the 
attorney-general  or  the  several 
prosecutors  of  the  pleas;  but,  under 
ihe  long-establishetl  practice  in 
this  state,  an  indictment,  after  it 
passes  under  the  control  of  the 
court,  may  not  be  discharged  with- 
out the  consent  or  under  the  advice 
of  the  court.    State  v.  Hickling,  152 

6.  The  peremptory  power  of  the 
court,  where  the  common  law  pre- 
vails, is  never  exerted,  upon  the 
representative  of  lite  state  to  dis- 
charge an  indictment,  in  whole  or 
in  part,  at  the  instance  of  parties. 
Thio  can  only  be  done  where  such 
power  is  conferred  upon  the  court 
by  statute.  ■^^• 

7.  An  indictment  charging  murder  in 
the  language  of  the  forty-rifth  sec- 
tion of  the  Criminal  Procejiure  act 
is  contitutional  and  legal.  Graves 
V.  State,  203 

8.  The  defence  of  insanity  must  be 
established  by  a  preponderance  of 
proof;  and  in  such  case  the  bur- 
then is  not  on  the  state  to  satisfy 
the  jury  of  thesanity  of  the  prisoner 
beyond  a  reaSbnable  doubt.        lb. 

\ 

9.  The  defendant  was  convicted  upon 
an  indictment  under  the  seventy-i 
eighth  section  of  the  (Jrimes  act,[ 
which  charged  him  with  an  assault 
upon  Louis  Noll,  with  intent  him, 


the  said  Louis  Noll,  feloniously, 
wilfully  and  of  his  malice  afore- 
thought to  kill  and  murder,  with- 
out specifying  particularly  the 
manner  in  which  the  intent  was 
martiifested.  Held,  that  the  defect, 
if  it  exists,  is  a  formal  one  which 
did  not  prejudice  the  defendant  in 
maintaining  his  defence  on  the 
merits,  and  that  therefore,  by  force 
of  the  eighty-ninth  section  of  the 
Criminal  Procedure  act,  the  judg- 
ment against  him  should  be  af- 
firmed.    Connors  v.  Slate,  211 

10.  Breaking  and  entering  a  slorehouse 
in  the  night-time,  with  intent  to 
steal,  is  not,  in  this  state,  the  crime 
of  burglary,  entitling  the  accused, 
on  his  trial,  to  the  service  of  a 
panel  and  twenty  peremptory  chal- 
lenges.    Conners  v.  State,  340 

11.  Such  right  is  permitted  to  defend- 
ants when  charged  with  an  offence 
which,  at  the  common  law,  consti- 
tutes that  crime,  and  not  for  other 
criminal  breaking  and  entering,  lb. 

12.  By  section  45  of  the  Criminal 
Procedure  act  it  is  provided  that  in 
an  indictment  for  murder  it  shall 
not  be  necessary  to  set  forth   the 

'  manner  in  which,  or  the  means 
whereby,  the  death  was  caused,  but 
that  it  shall  be  sufficient  to  charge 
I  that  the  defendant  wilfully,  feloni- 
I  ouslv  and  of  his  malice  afore- 
I  thought,  killed  and  murdered  the 
1     deceased.     Graves  v.  State,         347 

13.  No  right  of  a  defendant  is  vio- 
I  lated,  nor  any  privilege  of  his  dis- 
'  regarded  or  contravened,  by  con- 
I  vicling  him  of  murder  in  the  first 
:  degree  on  an  indictment  whioli  de- 
scribed the  crime  merely,  accord- 
ing to  the  statutory  form.  lb. 

14.  That  some  of  a  grand  jury  were 
liable  to  a  principal  challenge,  or 
the  fact  that  the  jury  had  been  im- 
paneled for  a  malicious  purpose  by 
the  siieriff,  will  not  constitute  a 
ground  of  a  plea  in  abatement  to 
an  indictment.  Gibbs  &  Stanton  v. 
State,  379 

15.  The  remedy  in  such  case  is  to 
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challenge  before  indictment  found, 
or  to  move  to  quash  afterwards,  lb. 

16.  Even  if  such  matters  were  plead- 
able, they  would  not  lav  ground  for 
reversal,  in  view  of  the  statute  de- 
claring that  no  criminal  judgment 
shall  be  reversed  on  error  except 
for  some  matter  that  may  have 
prejudiced  ihe  defendant  in  his 
trial.  lb. 

17.  When  a  judgment  sentences  a 
prisoner  to  the  state  prison,  it  is 
not  necessary  for  it  to  expressly 
•tate  that  such  prisoner  be  put  to 
hard  labor.  lb 

18.  On  writs  of  error  in  criminal 
cases,  it  is  competent  for  the 
court,  in  it  discretion,  to  require,  by 
cer/io/arj,  the  trial  court  to  send  up 
a  corrected  or  fuller  return  of  its 
proceedings  and  judgment.  Jb. 

19.  The  supplement  to  the  act  entitled 
"An  act  to  facilitate  judicial  pro- 
ceedings in  the  countv  of  Essex," 
{Pamph.  L.  1867,  p  '463,)  which 
provides  that  any  person  charged 
on  oath  before  any  justice  of  the 
peace  or  police  justice  with  any  of- 
fence triable  by  law  before  the 
Court  of  General  Sessions  of  the! 
Peace,  may,  by  liis  written  consent,' 
waive  indictment  and  trial  by  jury,: 
and  request  to  be  tried  before  the 
Quarter  Sessions,  on  an  accusjition' 
in  writing,  alleging  the  time,  place 
and  nature  of  the  offence,  and  em-' 
powers  tiie  said  court  to  proceed  to 
Lriarl,  and  judgment  and  sentence' 
thereon,  in  conformity  with  the' 
law,  is  constitutional.  Edwards  v. 
Slate^  419 

20.  The  provisions  of  the  constitution, 
that  "  no  person  siiall  be  hehl  to 
answer  for  a  criminal  offence,  un- 
le^  on  the  presentment  or  indict- 
ment of  a  grand  jury,"  and  that 
"  in  all  criminal  prusecutions  the 
accused  shall  have  a  right  to  a 
speeily  public  trial  bran  impartial 
jury,"  are  placed  in  the  constitu- 
tion under  the  head  of  "''  RiijIiLs  and 
Privileges,"  and  are  cla^sitied  with 
the  other  rights  and  privileges 
enumerated  in  the  constitution. 
Both  provisions  are  for  the  benefit 


of  the  accused,  and  botii  are  sub- 
ject to  that  fundamental  rule  of  law 
that  a  pt-rson  may  renounce  a  pro- 
vision made  for  his  benetit,  and  to 
that  maxim.  Qui  tibet  potest  renun- 
eiare  juri  pro  se  introducto,  which 
applies  as  well  to  constitutional  law 
as  to  any  other.  lb. 

21.  The  constitutional  rights  of  an 
accu-ed  are  not  infringed  where 
two  modes  of  preferring  a  criminal 
accusation  and  two  modes  of  trial 
are  provided  by  law — one  by  in- 
dictment and  trial  by  jury,  the 
other  by  a  wrii'en  acciisaiion  and 
trial  by  the  court — and  the  option 
is  given  to  the  accused  to  have  the 
accusation  submitted  to  a  grand 
jury,  with  trial  by  jury,  in  case  an 
indictment  be  foutid,  or  to  submit 
to  a  trial  on  a  written  accusation, 
anil  by  the  court  without  a  jury.  lb. 

22.  Under  the  statute  referred  to,  if 
the  accused  be  not  bound  by  his 
written  application  for  trial  in  ihe 
manner  pntvidetl  l>y  the  act,  he  is 
at  least  conclude«l  from  retracting 
when  the  proceedings  have  gone  so 
far  that  he  has  appeared  and 
pleaded  to  the  accusation.  lb. 


DAMAGES. 

1.  If  the  Morris  Canal  and  Banking 
Company,  by  permanent  struciures 
or  otherwise,  occasionally  draws 
water  from  a  river,  but  does  nel 
intend  to  appropriate  any  right  to 
draw  such  water  in  pursuance  of 
its  chartered  powers,  a  mill-owner, 
whose  water  rights  are  infringed 
by  the  diversion,  may  maintain  an 
ordinary  common  law  action  on 
the  case  for  damages  occasioned 
therebv.  HaUey  v.  Lehigh  Vulley 
R  R.  'Co.,  26 

2.  If  the  canal  company  claims  to 
have  appropriate*!  the  right  to 
divert  water  for  the  purposes  of  its 
canal,  it  must  show  that  the  foriier 
owner  of  the  water  right  hiis  re- 
ceived either  actual  or  constructive 

I     notice  of  the  appropriation.        lb. 

3.  If  the  company's  acts  are  relied  on 
!     as   showing  the  appropriation   of 
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such  a  right  to  divert,  they  must 
amount  to  a  clear  invasion  of  the 
rights  of  the  former  owner,  and 
must  afford  as  certain  and  definite 
information  with  respect  to  the 
subject  appropriated  as  a  formal 
notice  would  give.  76. 

4.  The  owner  of  a  mill  on  the  Rocka- 
way  river  let  the  mill  to  tenants 
from  year  to  year.  The  canal 
company,  by  its  permanent  struc- 
ture-, so  constanily  abstracted  tiie 
waters  of  the  river  above  the  mill  as 
to  impair  the  value  of  the  prop- 
erty, and  to  compel  the  landioni 
to  reduce  his  rents.  Held,  that  the 
landlord  coidd  recover  damages: 
for  the  injury  to  his  pri)perty.  and 
that  ihe  tenant  could  also  recoveri 
damages  for  the  diminution  in  the 
value  of  the  use  of  tlie  mill  result- 
ing from  abstractions  of  the  water 
during  his  term.  lb. 

5.  A  contract  by  an  assignee  to  in- 
demnify the  assignor  upon  the  as- 
signment of  a  chose  in  action,  will 
be  construed  to  be  prospective,  and 
to  relate  to  acts  to  be  done  under| 
the  assignment,  unless  there  be 
language  used  expressive  of  an  in- 
tent to  give  the  indemnity  a 
broader  scope.  Warwick  v.  Hulch- 
inson,  61 

6.  It  is  a  fundamental  principle  ap- 
plicable alike  to  breaches  of  con- 
tract of  this  description,  and  to 
torts,  that  in  order  to  found  a  right 
of  action  there  must  be  a  wrongful 
act  done  and  a  loss  resultmg 
from  that  wrongful  act.  The 
wrongful  act  must,  be  the  act  of  the 
defendant,  and  the  wrong  done 
and  the  injury  sustiiined  must  bear 
to  each  other  the  relation  of  cause 
and  efieit ;  and  tlie  damages, 
whether  they  arise  from  wiilihold- 
ing  a  legal  rigiit  or  the  breach  of  | 
a  legal  duty  must  be  a  natural  and} 
proximate  consequence  of  the  act 
complained  of.  lb. 


7.  There  is  a  broad  distinction  be- 
tween an  act  which  gives  occasion 
for  damages  arising  from  oilier 
causes  which  were  not  in  the  con- 
templation of  the  parties  when  the 
contract   was    made,   and    an    act 

Vol.  xvr.  37 


proximately  causing  the  injury, 
and  it  is  only  for  the  latter  that  an 
action  will  lie.  lb. 

8.  In  an  action  against  a  mortgagee 
of  chattels  for  selling  the  chattels 
mortgaged  at  private  instead  of 
public  sale,  the  measure  of  dam- 
ages would  be  the  difference  be- 
tween the  price  realized  and  the 
actual  value  of  the  property,  or  the 
excess  of  the  value  of  the  property 
above  the  mortgage  debt.  lb. 

9.  If  a  railroad  company  use  upon  its 
engine  a  spark-arrester  of  an  ap- 
pioved  [)attern  in  general  use,  and 
which,  upon  a  careful  inspection 
by  a  skilled  mechanic,  appeared  to 
be  in  good  condition,  such  com- 
pany will  not  be  responsible  for 
damage  done  by  a  fire  occasioned 
by  sparks  escaping  through  such 
spark-arrester.  Huff  v.  West  Jer- 
sey R.  B.  Co.,  201 

10.  It  is  a  general  rule  of  construc- 
tion, that  the  sum  agreed  upon  by 
the  parties  to  a  contract,  to  be  paid 
for  breach  of  covenant  by  the  non- 
performing  party  to  the  other,  will 
be  treated  as  a  penalty,  unless  it  is 
payable  for  an  inju.-y  of  uncertain 
amount  and  extent ;  or  if  payable 
for  more  than  one  breach,  unless 
the  damages  which  arise  from  each 
of  them  are  of  uncertain  amount, 
Lansing  v.  J)odd,  525 

11.  Where  a  contract  contains  sev- 
eral stipulations,  and  the  damages 
resulting  for  not  complying  with 
part  of  them  are  capable  of  being 
measured,  the  sum  fixed  upon  will 
be  treated  as  a  penalty.  lb. 

12.  The  sum  named  cannot  be  re- 
garded as  a  penalty  as  to  part  of 
the  provisions  of  the  contract,  and 
as  liquidated  damages  as  to  the 
other  part;  if  it  be  not  liquidated 
damages  as  to  one  of  the  covenants, 
it  cannot  be  so  as  to  the  others.  lb. 


13.  The  intention  of  the  parties  is  to 
be  derived  frotu  the  whole  con- 
tract; and  whenever  it  be  doubt- 
ful whether  the  sum  named  is  in- 
tended by  the  parlies  as  penalty  or 
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as   liquidated  damages,  it  will  be 
construed  as  a  penalty.  lb. 

See  Surety,  1. 


DEATH,  PRESUMPTION  OF. 

l.A  person  wlio  absents  liimself 
from  iliis  stiite  for  seven  sncce-sive, 
years  is  presumed  to  be  dead,  andj 
the  party  asserting  that  he  is^ 
living  must  prove  it.  Jloyt  v. I 
Hewbold,  219 

2.  After  the  pre.s;iniption  of  death 
arises,  the  burthen  of  proof  is  oiii 
the  parly  denying  the  death  tiJ 
siiow  that  the  person  is  alive  and 
to  overeome  the  presumption  by 
proof.  lb. 

3.  Tliire  should  be  something  more 
than  similarity  of  name  to  over- 
come the  presumption  of  death 
raised  bv  tlie  statute.  I'b. 

I 

4.  The  identity  of  tiie  person  should 
be  proved.  lb) 


DECREE. 

Section  66  of  the  Chancery  act,  {Rev., 
p.  \\'^,)  which  provides  that  all 
decrees  and  orders  of  the  Court  of  j 
Chancery  wliereby  any  sum  of 
money  shall  be  ordered  to  be  paid' 
by  one  person  to  another  shall 
have  the  torce,  operation  and  ellect 
of  a  jutlgment  at  law,  and  also 
provides  for  the  tiling  of  and 
record  of  an  abstract  of  such  de- 
cree in  the  office  of  the  clerk  of 
the  Supreme  Court,  iu  order  to 
make  the  same  a  lien  on  lands, 
does  not  api)ly  to  an  ordinary  de- 
cree of  foreclosure,  and  the  record 
of  such  a  decree  in  the  clerk's 
office  will  be  expunged.  Daweji  v. 
Wheeler,  67 

See  Orphans'  Court,  2. 


DEMURRER. 
See  Pleadings,  4. 


DEVISE. 

John  Hopper  dieil  in  1>^10,  leaving 
a  will  which  contained  the  follow- 
ing, viz.:  "  StC'imlly.  I  give,  de- 
vise and  bequeath  luilo  my  three 
grandihildren,  namely,  (rarrit 
Hopper  Striker,  Ann  Striker  and 
Wyntie  [Winefred]  Mott,  wife  of 
Jordan  Alolt,  and  their  heirs  for- 
ever, all  my  real  estate  wliereso- 
cver  and  howsoever  situated  in 
tlie  city  and  county  of  New  Y<»rk, 
and  in  the  county  of  Bergen,  in 
the  State  of  New  Jersey.  The 
said  real  e-*>tate  so  devisetl  to  ray 
said  grandchildren  to  be  disp'«e<l 
of  as  follows  by  my  executors  here- 
inafit  r  named,  and  the  survivor 
of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor — that 
is  to  say,  the  said  real  estate  shall 
not  at  any  time  hereafter  l>e  stdd 
or  alienated,  but  my  said  execu- 
tors, or  administrators  of  such  sur- 
vivor, shall,  from  time  to  time, 
lease  or  lent  the  same  on  such 
terms  and  for  such  rent  as  they 
may  deem  most  advanUigeous  to 
my  .said  heirs;  and  the  rents, 
issues  and  profits  of  the  same  shnll 
be  Hnniiiilly  paid  by  my  said  exec- 
utors and  the  survivor  of  them,  or 
the  exei'Utors  or  admini-^lrators  of 
such  survivor,  to  my  said  heirs,  in 
equal  pr oporticms ;  and  if  eiiher 
of  my  said  heirs,  or  their  children 
lawfully  begotten,  shall  choi>se  to 
occupy  any  part  of  my  said  real 
estate,  he,  she  or  they  shall  have  a 
preference  to  any  oiher  a|)plicant, 
on  paying  a  reasonable  rent  for 
the  .sa'iie.  *  ♦  *  And  in  case 
any  of  my  said  heirs  and  devisees 
shall  die  with  >ut  lawful  issue, 
then,  and  in  sucli  case,  my  will  is 
tliat  the  share  of  the  one  so  dying 
shall  f»e  and  injire  to  the  sole  use, 
beiietit  and  beh<iof  of  my  said 
grandchildren  and  the  survivor  of 
them  and  the  heirs  of  such  sur- 
vivor forever."  All  the  grand- 
children are  dead,  as  also  are  ine 
executors  of  John  Hopp«r.  Wine- 
fred  Mctt  left  her  surviving  four 
children,  of  whom  James  S.  Mott, 
the  fa;  her  i^(  the  plainlitl,  was  one, 
James  S.  Mott  died  intestate  .ifter 
the  death  of  his  mother,  leaving 
plaiutifl',  his  only  child  hiiu  sur- 
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viving.  Winefred  Mott  left  a  will 
ill  which  she  devised  all  her  real 
-estate  to  three  of  her  children,  not 
including  her  son,  James  S.  Mott. 
Held,  that  Winefred  Mott  did  not 
have  a  fee  in  any  jiart  of  the  lands 
of  which  John  Hopper  died 
seized,  hut  only  aft  interest  for  life 
in  the  undivided  one-third  part, 
and  that  she  did  not  have  a  de- 
visable interest  in  the  property  in 
question.  Also  held,  that  upon  the 
death  of  the  giandehildren,  (the 
active  duties  of  the  trust  having 
ceased,)  James  S.  Mott.  a  son  of 
Winefred,  under  the  will  of  John 
Hopjier,  took  in  fee  the  undivided 
one-fourtii  of  one-third,  being  the 
un<livided  one-twelfth  of  the  prem- 
ises, and  that  the  same  descended 
to  the  plaintifi',  his  only  child. 
Mott  v.  iV.  Y.,  0.  &  W.  R.  R.  Co., 

225 

DISTRICT  COURTS. 

See  Attachment. 

Pharmacy,  Practice  of. 


DRAINAGE. 

.  Tiie  act  entitled  "An  act  to  au- 
thorize the  drainage  of  marsh  and 
swamp  lands"  {Pumph.  L.  1870, 
p.  815,)  is  imconstitiilional. 

1.  It  commits  to  a  private  corpora- 
tion, thereby  cre;ited,  the  riglu  to 
elect  wbether  it  will  drain  lands 
without  the  consent  of  the  land 
owners  and  at  their  expense. 

2.  The  enterprise  is  of  the  nature 
of  a  private  venture  for  private 
emolument,  and  does  not  justify 
the  e.xercise  of  the  state's  right  of 
taxation  or  eminent  domain. 

3.  The  act  does  not  restrict  the 
aggregate  of  tlie  iisse-sments  which 
are  to  be  levied  on  the  land- 
owners to  the  amount  of  ben«ht  to 
be  conferred  by  the  proposed  work. 
Kean  v.  Dncjgs  Drainage  Co.,      91 


2.  If  the  act  could  be  regarded  as: 
constitutional,  to  entitle  a  contracti 
under  it  to  approval,  the  company{j2 
must  first  establish  itself  in  _  the 
position  of  pecuniary  responsibility 
contemplated  by  the  act,  by  re- 
quiring  the   shareholders   to   pay 


for  the  shares  subscribed  for  in 
cash,  or  in  authorized  property  at 
its  fair,  actual  value.  lb. 


ECCLESIASTICAL  LAW. 

See  Religious  Corporations. 

EJECTMENT. 

6'ee  Mortgages. 

EMINENT  DOMAIN. 

An  olyection  to  proceedings  for 
condemnation  of  lands  for  public 
use  as  a  street,  of  which  proceed- 
ings the  statutory  notice  was  given, 
will  not  be  entertained  after  the 
improvement  has  been  completed 
at  the  public  expense.  Rettinger 
V.  Passaic,  146 

But  when,  under  the  first  assess- 
ment, a  land-owner  received  no 
award  by  reason  of  a  finding  that 
his  benefits  exceeded  his  damages, 
an  assessment  in  proporliuu  to 
benefits,  as  determined  by  the  com- 
missioners to  assess  for  benefits, 
may  be  imposed  on  him.  lb. 

ERROR. 

See  Criminal  Procedure,  3. 
Practice,  2,  19. 

EVIDENCE. 

,  A  declaration  made  by  the  presi- 
dent of  the  canal  company  about 
the  time  of  the  construction  under 
his  direction  of  a  certain  work  for 
the  use  of  the  canal,  with  regard 
to  the  purpose  of  the  company  in 
building  it,  is  competent  evidence 
against  the  company.  Halsey  v. 
Lehigh  Valley  R.  R.  Co.,  26 

,  A  declaration  respecting  the  man- 
agement of  a  section  of  the  canal, 
made  by  the  supervisor  of  that 
section  in  response  to  a  complaint 
concerning     his    management,    is 
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competent    evidence    against    thel 
company.  lb.\ 

3.  The  books  of  the  bank,  and  the 
statements  of  the  bank  sent  to  the 
comptroller  of  the  currency  under 
the  National  Banking  law,  are  not 
admissible  in  evidence  to  prove 
the  negligence  of  the  bank  officers, 
nor  .IS  tending  to  establish  the  fact 
of  knowledge  on  the  part  of  the 
bank  of  the  existence  of  the  defal- 
cation. Bowne  V.  Mount  Holly 
National  Bank,  360 

4.  When  the  acta  of  persons  are  evi- 
dence in  a  c;ise,  their  cotempora- 
neous  declarations  which  give 
character  to  those  acts,  are  also 
evidence,  as  part  of  the  re*  gesla. 
Frome  v.  Dennis,  515 

See  Insanity. 
Kegligexce. 
Slander  of  Title,  2,  3. 
Witness. 


EXECUTIONS. 

1.  An  assignment  of  choses  in  action, 
made  by  a  defendant  in  execution' 
after  proceedings  for  discovery! 
taken  under  ihe  act  relating  to  exe- 
cutions, made  to  an  assignee  hav- 
ing notice  of  such  proceedings,  is 
void  as  against  a  receiver  subse- 
quently appointed.  Coleman  v. 
Boff,  7 

2.  .Judgment  was  obtained  by  the 
plaintiff,  after  the  testator's  death,! 
against  the  executtirs  of  the  dece- 
dent, and  execution  issued,  before' 
pmceedings  were  taken  to  declare' 
the  estate  insolvent.  Held,  that  the 
proceeds  of  the  sale  of  the  goods  of 
the  testator,  levie<i  upon  by  theyi. 
/a.,  must  be  applied  to  the  satisfac- 
tion of  the  execution  under  which 
the  sheriff  sold.  Von  Arx  v.  Wtm- 
pU,  S9 

3.  The  circumstances  of  this  case, 
showing  that  an  execution  wns 
fraudulently  kept  on  foot  to  hinder 
subsequent  creditors,  it  was  held  to 
be  void  as  to  them.  Fisehel  v. 
£eer,  607 


4.  It  is  proper  practice  for  a  landlord, 
I     who  is  entitled  to  have  his  arrears 
I     of  rent  paid  before  the  removal  or 
sale  of  goods  levied  on,  to  apply  to 
the  court  for  a  rule  that  the  pro- 
ceeds of  the  sale  under  execution 
I     be  applied  to  the  payment  of  his 
I     rent,  lb. 

See  Orphans'  Coubt,  1. 


FENCES. 

A  license  to  build  a  fence  upon  a 
division  line  between  two  adjoin- 
ing tracta  will  authorize  a  fence  to 
be  placed  on  the  division  line  so  as 
to  occupy  an  equal  space  on  each, 
side  of  the  mathematical  line  of 
division  for  a  reasonable  width,  but 
will  not  authorize  the  erection  of  a 
fence  which,  like  a  worm  or  zifrzig 
fence,  is  not  built  on  the  division 
line,  but  crosses  it  from  side  to  side 
and  encloses  parts  of  the  adjoining 
tracts.     Morton  v.  Reynolds,       32& 


FERRYMAN. 
See  Neolioekce. 

FIXTURES. 

Whether  a  building,  erected  by  one 
person  on  the  land  of  another,  with 
the  latter's  permission,  is  real  or 
personal  property,  is  a  question  of 
fact,  to  be  decided  according  to  the 
actual  or  imputed  intention  of  the 
parties.     Pope  v.  Skinkie,  39 

FORECLOSURE,  DECREE  OF. 
See  Decree. 

GRANT. 

If  the  words  of  a  grant  be  ambiguous, 
the  court  will  call  in  aid  the  acts 
done  under  it  as  a  clue  to  the  in- 
tentions of  the  parties  Cnmden 
and  Atlantic  Land  Co.\.  Lippincotf, 

I  410 


INDEX. 


581 


HUSBA.ND  AND  WIFE. 

See  Insurance,  11,  12,  14. 
Married  Women. 


INNS  AND  TAVERNS. 

There  is  no  statute  in  New  Jersey 
requiring  an  applicant  for  tavern 
license  to  make  affidavit  that  the 
signers  of  the  recommendation  are 
respectable  freehoklers  and  have 
not  signed  another  a[)piication  for 
license.  Heintz  v.  Union  Quarter 
Sessions,  523 


INSANITY.  I 

l.The  defence  of  insanity  must  be  | 
established  by  a  preponderance  of  j 
proof ;  and  in  such  case  the  burthen 
is  not  on  the  state  to  satisfy  the,i 
jury  of  the  sanity  of  the  prisoner |i 
beyond  a  reasonable  doubt.  Graves  ! 
v.'Slate,  203,, 

2.  It  is  not  error  to  refuse  to  charge 
that  if  there  be  a  reasonable  doubt 
in  the  mind  of  the  jury  as  to  the:  2-, 
.sanity  of  the  accused,  tiiey  should 
resolve  the  doubt  in  favor  of  his 
insanity.  The  plea  of  insanity  is  a 
defence,  and  the  burden  of  proving! 
it  is  on  the  accused.  Graves  v.| 
State,  347] 


3.  The  defence  of  insanity,  while  not 
disfavored  by  the  law,  is  regarded 
with  jealousy,  and  in  the  interest 
of  public  jusiice  it  is  subjected  to  a 
close  and  careful  scrutiny.  It  must 
be  proved  to  the  satisfaction  of  the 
jury,  and  it  may  be  established  by 
the  preponderance  of  proof.  In 
other  words,  it  must  be  sustained 
by  the  evidence.  lb. 


INSURANCE. 

1.  A  condition  annexed  to  a  policy  of 
insurance  in  a  mutual  company 
provided  that,  upon  the  insured 
failing  10  pay  an  assessment  ordered 
by  the  directors  within  a  specified 
time,  his  rights  as  a  member  of  the 
company  should  be  forfeited  and 
the  policy  shoul'd  be  void.     It  was 


also  therein  provided  that  in  such 
case  the  company  might  sue  for  and 
recover  the  premium  note,  and  if 
the  whole  amount  thereof  was  re- 
ceived the  policy  should  stand  re- 
newed and  remain  in  force  for  the 
terra  limited  therein.  A  by-law 
gave  power  to  the  directors,  at  their 
discretion,  to  reinstate  a  policy, 
lapsed  by  reason  of  failure  to  pay 
an  assessment,  by  receiving,  within 
a  limited  time,  but  before  actual 
loss,  the  assessment  with  a  penalty. 
An  insured,  whose  policy  lapsed  by 
reason  of  failure  to  pay  an  assess- 
ment, claimed  a  waiver,  on  the 
ground  that  the  company  had  sub- 
sequently demanded  the  assess- 
ment and  offered  to  receive  it.  The 
offer  contained  no  express  proposal 
to  reinstate  the  policy.  Held,  that 
if  such  proposal  could  be  inferred, 
it  was  dependent  on  payment,  and 
no  payment  having  been  made  be- 
fore loss,  the  evidence  did  not  tend 
to  establish  a  waiver,  and  a  direc- 
tion to  tlie  jury  to  find  for  the  de- 
fendant thereon  was  not  erroneous. 
Ware  v.  Millville  Fire  Ins.  Co.,  177 

In  prosecutions  for  the  recovery  of 
penalties  for  violating  section  6  of 
the  supplement  to  insurance  laws 
{Paraph.  L.  1877,  p.  102,)  it  is  not 
necessary  to  prove  or  aver  that  the 
defendant  corporation  is  a  foreign 
corporation  ;  it  is  sufficient  to  show 
that  it  has  not  complied  with  the 
provisions  of  our  insurance  laws. 
Fay  V.  Brewster,  432 

.  A  provision  in  a  policy  of  insur- 
ance "  that  in  case  there  be  any  in- 
surance in  any  other  office  extend- 
ing to  tiie  property  hereby  insured, 
then  this  company,  in  case  of  a  loss, 
will  only  be  liable  to  pay  its  rata- 
ble proportion  of  the  damage," 
has  rel-ation  to  the  existence  in 
fact  of  other  insurance  at  the  time 
of  the  loss,  and  does  not  bind  the 
assured  to  keep  up  another  policy 
which  was  on  the  property.  He 
may  consent  to  or  submit  to  a  can- 
cellation of  the  latter  before  the 
loss  has  occurred,  without  afl'ecting 
his  rights  under  the  former.  Lat- 
tan  V.  Royal  Ins.  Co.,  453 

4.  To  effect   the    cancellation  of   a 
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policy  under  a  condition  that  ''  the 
insurance  may  be  terminated  at  the 
option  of  tlie  company,  on  giving 
notice  to  that  effect  and  rerun(iing 
a  ratable  propt)rtion  of  the  pre- 
mium for  the  unexpired  term  ofj 
th«  policy,"  there  must  be  proof 
that  the  conditions  on  which  tlie 
rij^ht  to  terminate  the  insurance 
depended  were  complied  with  be- 
fore loss  occurred.  lb- 

6.  A  notice  dated  February  3d,  1874, 
staling  tliat  the  company,  desiring 
4o  cancel  the  policy,  will  allow  the 
assured  until  the  4tli  of  F<^l>ruary, 
1874,  to  rephice  the  same  in  some 
otiier  company,  but  ou  and  afler| 
said  dale  will  consider  said  policy| 
as  canceled  antl  of  no  further  force' 
and  ellect,  is  sufficient  in  form. 
But  proof  tluil  the  notice  was  pre- 
pared on  the  day  it  bears  date,  for 
immediate  service;  tiiat  it  was 
found  among  tiie  papers  of  the  as- 
sured after  liis  deatli — the  fire,' 
whicii  iiappened  February  12th, 
1874,  having  occurred  in  iiis  life- 
time— is  not  sufficient  proof  of 
service.  -^''■i 

6.  A  policy  of  insurance  issued  to  the, 
owner  of  the  premises,  in  which  is^ 
written  "  Loss,  if  any,  payable  tOj 
F.  L.  and  A.  L.,  mortgagees,"  is  ai 
contract  by  ihe  insurer  with  thej 
mortgagees  to  pay  them  the  insur-| 
ance  money  according  to  the  terms 
of  the  policy  It  is  also  a  contractj 
for  the  full  "term  for  which  the  pol- 
icy is  issued,  aad  the  insurer,  under 
such  a  stipulation  as  is  in  (piestion,! 
cannot  terminate  the  contract  of 
insurance  by  withdrawing  it  be- 
fore the  expiration  of  ilie  term 
specified  in  the  contract,  wit-houl 
notice  to  the  mortgagees.  lb. 

1.  Eepayment,  or  a  tender  of  the  rata- 
ble proportion  of  the  premium,  is 
also  a  prerequisite  to  tlue  termina- 
tion of  the  policy.  Notice  with- 
out repayment,  or  an  actual  tender 
of  piyment  is  no  compliance  with 
the  condition  unless  liiere  be  a 
waiver  of  repayment.  lb. 

8.  Repayment  or  a  tender  to  the  as- 
sured is  compliance  with  the  con- 
dition ;  but  a  credit  by  tlie  com- 
pany of  a  ratable  proportion  of  the 


premium  on  a  debt  due  to  it  from- 
the  assured,  not  assented  to  by  him^ 
is  not  sufficient.  Jb. 

9.  Though  the  mortgagees  to  whom 
the  insurance  money  is  payable  are 
entitled  to  notice  of  the  withdrawal 
of  the  contract  of  insurance  by  the 
insurer,  they  take  their  contract 
subject  to  lie  defeated  by  the  breach 

I  of  the  conditions  of  insurance  by 
the  assured.  76. 

I 

10.  In  a  suit  upon  a  policy  of  insur- 
ance, it  is  no  defence  that  the 
plaintitr  failed  to  pay  when  due  a 
time  note  given  to  the  insurer  for 

I  the  premium,  tliere  iieing  nothing 
I  in  llie  contract  making  actual  pay- 
I  nient  a  condition  prece<lent  to  the 
1  validity  of  the  policy,  or  default 
in  pavment  a  cause  of  forfeiture. 
I      Trade  //is.  Co.  v.  Ban-acliff,         54* 

I 

11.  .\  husband,  who,  with  his  wife,  is 
in  the  possessiou  and  enjoyment  of 
her  personalty,  had  an  insurable 
interest  iherein.  /6. 

12.  A  husband,  who,  with  his  wife,  is 
in  the  occupation  and  enjoyment 
of  her  real  estate,  in  which  he  has 
also  an  inchoate  right  of  curtesy, 
has  an  insurable  interest  therein. 

Jb, 

13.  The  amount  to  be  recovered  on  a 
policy  of  fire  insurance  will  depend 
not  on  the  kiss  happening  to  the 
individual  interest  of  the  assured, 
but  on  tlie  damage  accruing  ta 
whatever  interests  are  covered  by 
the  policy,  so  far  as  the  a.ssared 
represents  those  interests,  whether 
as  his  own  or  by  the  precedent 
authority  or  subsequent  ratificatioa 
of  others.  lb, 

14.  A  husband  having,  in  his  own 
name  and  with  his  wife's  authority, 
insured  real  and  [lersonal  [iroperty, 
situated  as  above  mentioned,  by  a 
policy  who.se  terms  evinced  an  in- 
tention to  insure  the  entire  owner- 
ship, is  entitled  to  recover  for  the 
whole  loss  not  exceeding  the 
amount  insured.  lb. 

15. The  fact  that  the  parrticular  inter- 
est of  the  assured  is  not   disclosed 
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will  not  invalidate  the  contract,  in 
the  absence  of"  express  provision  to 
that  effect.  lb. 

16.  A  policy  insured  two  barns  and 
certain  articles  "contained  there 
in,"  and  also  a  horse  ''  in  barn  or 
in  fields."  Held,  that  the  horse 
was  insured,  altiioiigh  in  a  barn  not 
one  of  those  specified.  lb. 


JUDGMENTS. 

1.  An  agreement  between  an  attorney 
and  his  client  that  the  attorney 
shall  iiave  a  lien  upon  a  certain 
judgment  to  be  recovered,  for  a 
specified  sura,  as  compensation  for 
hifi  services,  constitutes  a  valid 
equitable  assignment  of  the  judg- 
ment pro  tanto  wliich  attaches  to 
the  judgment  as  soon  as  entered. 
Terney  v.  WiUon,  282 

2.  Tiie  equity  of  the  assignee  under 
such  an  assignment  is  superior  to 
the  claim  of  tiie  judgment  debtor 
to  set  off  against  the  judgment,  a! 
judgment  against  the  plaintiff 
whicli  he,  tlie  debtor,  had  pur-[ 
chased  after  the  entry  of  the  judg- 
ment against  himself  and  before 
he  had  notice  of  the  assignment.  lb. 

3.  A  failure  to  give  to  the  debtor 
notice  of  the  assignment  of  the 
debt  will  riot  subject  the  assignee! 
to  merely  equitable  claims  of  the' 
debtor,  which  do  not  attach  to  the 
debt  itself  and  wliich  accrue  to  him 
after  the  assignment.  lb. 

4.  The  lien  of  a  prior  judgment  ac- 
quired under  the  statute  will  be 
destroyed  and  supplanted  by  the 
lien  of  a  junior  judgment,  on  which 
an  e.xecution  has  been  sued  out, 
delivered  to  the  sheriff  and  levied 
before  the  delivery  and  levy  on  an 
e.xecution  sued  out  on  the  prior 
judgment.    Bogert  v.  Lydecker,  314 

5.  The  lien  thus  acquired  by  the 
vigilant  junior  judgment  creditor 
will  entitle  iiitn  to  a  priority  of 
right  to  the  proceeds  of  lands  sold 
under  such  an  execution  and  lew. 

ib. 


JURY  TRIAL,  WAIVER  OF 
See  Crimixal  Procedure,  19. 

JUSTICES'  COURTS. 

The  act  entitled  "  A  further  supple- 
ment to  an  act  entitled  'An  act 
constituting  courts  for  the  trial  of 
small  causes,'  "  passed  March  17th, 
1882,  (Pamph.  L..  p.  137,)  applies 
tojudgments  recovered  before  jus- 
tices of  the  peace  in  suits  cogni- 
zable before  a  justice  under  the  act 
to  which  it  is  a  supplement,  and  to 
that  extent  is  constitutional,  al- 
though it  is  unconstitutional  with 
respect  to  appeals  in  bastardy  and 
desertion  cases,  for  the  reason  that 
to  that  extent  the  object  of  the  act 
is  not  ex[)ressed  in  its  title.  Evern- 
ham  V.  Hulit,  53 

LACHES. 
See  MiTxiciPAii  Corporations,  15. 

LANDLORD  AND  TENANT. 

See  Executions,  4. 

• 

LEGAL  HOLIDAY. 
See  Practice,  15. 

LIBEL. 

See  Crimes,  8. 

LICENSES. 
See  Constitution,  5. 

LIEN. 

See  Judgments,  4,  5. 
Tax  Sales. 

LIMITATION  OF  ACTIONS. 

I.  Payment  of  interest  on  a  contract 
has   now  the  same  effecL  to  keep 
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alive  the  contract  with  respect  to] 
the  statute  of  limitations  as  it  had' 
before  the  revision.  Anthony  v.i 
Fritts,  1, 

2.  The  statute  of  limitations  is  not 
snspendeil  bv  a  representation  madej 
by  an  aJministrator  to  tlie  Or- 
phans' C'ourt,  to  procure  an  order 
to  sell  lands  to  pay  debts,  wiili  re 
spect  to  debts  inciudeil  in  tlie  rep- 
resentation.     Evcritt   V.    WiUiamK} 

141 

3.  The  order  to  sell  lan<is  to  pay  debts 
is  not  such  an  adjudication  in  favor 
of  a  creditor  whose  debt  is  iuclml'M!]! 
therein  as  prevent'*  the  administra- 
tor's setting  up  the  statute  of  limi- 
tations in  an  action  against  him  for 
the  debt.  lb. 

4.  If  the  i)roceeds  of  a  sale  of  lands 
under  such  an  order  are  impressed 
with  a  trust  for  the  payment  of 
debts,  the  administrator  is  not 
thereby  estoppeil  from  resorting  to 
the  statute  at  law.  If  relief  may 
be  had  on  that  groimd  it  must  be 
souglit  in  a  court  of  equity.        lb! 

5.  The  insertion  of  a  debt  not  yet 
barred  by  the  statiite  of  limitations, 
in  a  re|iresentation  of  debts  made 
by  an  admini'^ir  itor  to  theOi  phans' 
Couri,  for  llie  purpose  of  procuring 
an  order  to  sell  lands  to  pay  debts, 
is  not  such  an  acknowledt;ment  as 
takes  sucji  debt  ont  of  the  statute 
or  as  estops  the  administrator  tVom 
setting  up  the  bar  of  the  statute 
against  it.  lb. 


MANDAMUS. 

1.  To  an  allegation  by  the  defendants 
that  a  public  road  liad  been  unused 
for  a  period  of  live  years,  and  that 
by  virtue  uf  section  1  of  the  act  of 
March  4ih,  1880,  it  had  been  vaca- 
ted by  the  written  consent  of  the 
land-owners,  it  is  not  a  sufficient 
traverse  to  reply  that  the  road  had 
always  been  open  to  travel,  and  is 
now  used,  as  far  as  it  can  be,  with 
the  bridges  removed.  This  allega- 
tion does  not  negative  the  defence 
that  the  road  had  been  unused  for 


the  statutory  period.     Freeholdera 
of  Mercer  v.  Penna.  M.  R.  Co.,      82 

.The  word  "unused,"  in  the  act  of 
18*0,  signifies  abandonment  by  the 
public.  Therefore  an  allegation 
that  before  and  at  the  time  of  the 
pa.ssage  of  the  act  of  1880,  legal 
l>roceetlings  were  pending  in  t-he 
Supreme  Court  by  the  relators 
to  compel  defendants  to  rebuild 
the  bridiies  whi<'h  they  had  re- 
moved, and  that  by  the  wrongful 
refusal  of  the  defenilants  to  do  so, 
the  road  could  not  be  used,  suffi- 
ciently negatives  the  averment  of 
non-user.  It  shows  that  there  had 
not  been  an  abandonment  of  llie 
highway,  and  consequently  not  such 
'  non-user  as  the  statute  contem- 
I     plates.  lb. 

I 

3.  The  defendants  allege  that  they  are 
a  foreign  corporation,  and  there- 
fore do  not  owe  any  duty  to  tlie 

I  sUite  or  to  the  relator*  iii  the  prem- 
ises. The  reply  by  the  relators  that 
it  is  the  duty  of  the  defendants  to 
erect  the  bridges,  is  in>utficient. 
The  relators  must  either  demur  to 
the  suthciency  of  the  return  in  this 
respect,  or  traverse  it,  or  reply  new 
matter  upon  which  the  duty  of  the 
defendants  rests.  The  allegation 
that  it  is  the  duty  of  the  defend- 
ants to  build  the  bridges  is  a  state- 
ment of  matter  of  law.  Good 
jileiding  requires  a  statement  of 
the  facts  upon  which  the  duty 
arises.  lb. 

4.  A  maniiamns  will  be  allowed  to 
induct  a  city  clerk   into  otfice,  to 

^     which   he  has   heen   appoinied  by 

I     Common  council,  where   the  office 

:     is  not  fille<l  and  there  is  no  adverse 

claimant  in  possession.    McDennoU 

V.  Miller,  251 

0.  Mnndamus  w'lU  not  be  awarded  to 
com|>ei  a  court  to  do  what,  in  its 
discretion,  it  might  lawfully  refu.se 
to  do.     Drake  v.  C<imp,        '        293 

G.  A  return  to  an  alternative  writ  of 

mniidamiis  commanding  theres|xm- 

denls  to  extend  a  brick  sewer  in  a 

direct     line    with    Fourih    street, 

!     across  the  filling  in  of  Harsimus 

1     cove  to  the  Hudson  river,  or  show 
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cause,  will  not  be  quashed,  where 
it  shows  substantial  difficulties  in 
the  construction  of  such  sewer,  ade- 
quate relief  provided  by  another 
sewer,  and  the  want  of  funds,  or 
aruthority  to  raise  them.  Gallagher 
V.  Board  of  Public  Works,  465 

7.  If  a  return  to  an  alternative  man- 
damus be  manifestly  false,  frivolous, 
or  calculated  to  embarrass  or  delay 
tli-e  remedy  sought,  it  will  be 
quashed  in  a  summary  way,  on 
motion,  and  a  peremptory  writ 
awarded.  lb. 

See  Practice,  14. 
Schools,  2. 

MARRIED  WOMEN. 

1.  At  common  law  coverture  was  a 
good  plea  in  bar  when  the  cover- 
ture existed  at  the  time  the  con 
tract  sued  on  was  made.  A  married 
won>an  was  incapable  of  making 
an  enforceable  contract.  Morris 
v.  Linddey,  435 

2.  The  act  of  March  24th,  1862,  re 
moved  the  common  law  di-sabiiity 
of  a  married  woman  only  so  far 
that  it  enabled  her  to  enter  into 
contracts  when  the  consideration 
moved  to  her  for  the  benefit  of  her 
separate  estate.  lb. 

3.  If  the  declaration  fails  to  state  the 
existence  of  tlie  facts  which,  by 
that  statute,  nemove  the  disability 
of  the  \-nk  to  contract,  coverture 
will  be  a  bar  to  the  action,  andl 
must  be  so  pleaded.  Ib.\ 

4.  A  replication  to  a  plea  of  coverture, 
setting  up  facts  which,  by  force  of 
the  act  of  1862,  imposed  upon  a 
married  woman  a  liability  to  an- 
swer for  her  contracts,  is  a  de|)art- 
ure  from  adeclaration  setting  up  a 
common  law  liability.  Bradley  v. 
Johnson,  487 

^ee  Bills  and  Notes,  6. 
ISSURANCE,  11,  12,  14, 

MILK. 
l.That  part  of  "An  act  to  prevent 


the  adulteration  and  to  regulate  the 
sale  of  milk,"  {Pamph.  L.  1882,  p. 
97,)  which  prohibits  the  production 
of  impure  milk  by  other  means 
than  by  adulteration,  without  re- 
gard to  the  existence  of  an  intent 
to  sell  the  same,  is  unconstitutional 
on  the  ground  that  it  is  legislation 
on  a  matter  not  within  the  ex- 
pressed object  of  the  title  to  the 
act.     Shivers  v.  Neioton,  469 

2.  The  provision  in  the  ninth  section 
of  the  act  which  confers  upon  the 
state  inspector  of  milk  the  power 
to  condemn  and  pour  upon  the 
ground  or  return  to  the  consignor 
any  milk  which  he  finds,  upon  in- 
spection, to  be  adulterated,  is  con- 
stitutional, lb. 

3.  The  fourth  section  of  the  act  pro- 
vides that  in  all  prosecutions  under 
this  act,  if  the  milk  shall  be  shown 
upon  analysis  by  a  member  of  the 
board  of  public  analysis  of  this 
state  or  the  chemist  of  the  state  ex- 
periment station,  to  contain  more 
than  eighty-eight  per  cent,  of 
watery  Buids,  or  to  contain  less 
than  twelve  per  cent,  of  milk  solids, 
such  milk  shall  be  deemed,  for  the 
purposes  of  this  act,  to  be  adulter- 
ated. Held,  that  this  section  is  not 
intended  to  operate  as  a  rule  of 
evidence  by  wliich  the  act  of  the 
analyst  is  to  be  conclusive  of  the 
guilt  of  the  defendant  in  selling 
adulterated  milk,  but  was  intended 
to  prohibit  the  sale  of  milk  under 
a  certain  standard  of  excellence, 
and  this  exercise  of  authority  is 
within  the  discretion  of  the  legis- 
lature in  the  exertion  of  the  police 
power  inlierent  in  the  state.        lb. 

4.  The  complaint  for  selling  and  die 
having  in  possession  with  intent  to 
sell,  of  milk   under  the  standard 

'fixed  by  the  fourth  section,  should 
be  special,  and  not  in  the  form  of 
a  complaint  for  selling  milk  which 
is  in  fact  adulterated.  lb. 


MORRIS  CAXAL  AND  BANK- 
ING CO. 

See  Damages,  1,  2,  3. 
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MORTGAGES. 

1.  Under  section  1  of  tlie  act  concem- 
in<j  mongages  (Rei:,  p.  710,)  a  de- 
fendant ill  an  action  of  ejectment 
brouglU  by  ii  mortijHgee,  is  not  in 
a  position  to  pay  the  amount  due^ 
upon  the  morigage  and  costs,  and 
Slav  further  proceedings,  afterj 
judgment  lias  been  entered.  Tiche-^ 
nor  V.  Collins,  123 

2.  The  court,  upon  special  facts,  niayij 
open  a  judgment  and   let  in  a  de» 
fendaut io  redeem.  Ib:\ 

3.  Although  no  notice  in  writing,  in- 
sisting that  the  <lefendant  has  no 
right  to  redeem,  lias  been  given, 
pursuant  to  the  third  seititm  of  the 
above  act,  yet  if  it  appear  from  tliej 
deposition  that  the  Vight  of  the  de-j 
fendant^o  redeem  is  one  of  grave', 
doubt,  the  court  may  refuse  the  ap- 
plication, lb: 

See  Dajiaoes,  8. 


MUNICIPAL  CORPORATIONS. 

I.  Powers,  LinbilUies,  Ac. 
II.  Assessments. 
III.   Charters  of  Particular  Cities. 

1.  Powei-s,  Liahilitics,  <ic. 

1.  The  fact  that  summary  proceed- 
ings before  a  magistrate  for  viola-| 
tion  of  a  city  ordinance  appear  to] 
be  prosecuted  in  ilie  name  of  tlie 
city  treasurer  instead  of  the  corpo- 
rate name,  is  not  a  fatal  objection 
to  their  validity.  Hershoffy.  Treas- 
urer of  Beverly,  288 

2.  The  title  of  an  ordinance,  being 
inessential,  cannot  control  the  tenor 
of  the  enactment.  "  lb. 

3.  A  power  to  license  places  for  the, 
sale  of  fermented  liquors,  granted 
to  a  city  where  such  places  were 
unrestrained  by  genera!  law,! 
coupled  with  the  gCiieral  powt-r  to 
pass  ordinances  for  promoting  the 
peace  and  good  order  of  the  c'liy, 
justides  an  ordinance  which  forbids 
any  sale  of  such  liquors  in  un- 
licensed places.  i6.'' 


A  municipal  corporation  empow- 
ered to  impose  penalties  for  the 
violation  of  its  ordinances,  may  dis- 
tinguish between  a  first  and  second 
offence,  and  may  {)rovide  for  a 
heavier  penalty  ft)r  such  violations 
subsequent  to  the  first,  provided 
the  pmahy  in  no  case  exceeds  the 
limit  fixed  by  the  act  of  incorpora- 
tion.    StaiUs  V.   Wd-iliinyton,        318 

If  a  common  council  is  authorized 
to  hold  special  meeiings  at  the  call 
of  tliree  men)l>ers,with  sucli  noiice:»s 
the  by-laws  may  re«juire,  aitd  tliere 
is  bri>ught  up  by  certiorari  an  onli- 
nance,  witli  the  minutes  of  a  meet- 
ing purporting  to  be  a  sjiecial 
meeting  called  by  three  members, 
at  which  saiil  ordinance  af)pear8  to 
have  been  pa.sse«l,  the  prestimption, 
in  the  absence  of  proof  to  the  con- 
trary, is  that  the  speiial  meeting 
was  duly  cjilie<l  in  accordance  with 
the  authority  given  for  that  pur- 
pose, lb. 

.  When  power  is  conferred  on  a 
municipal  corporation  to  impose 
pecuniary  penalties  fur  violation 
of  ordinances,  to  be  recovered  by 
action  of  debt  before  a  justice  of 
the  peace,  an  ordinance  providing 
that  such  a  penalty  for  its  violation 
may  be  recovered  by  proceedings 
before  the  mayor  or  a  justice  of  the 
peace  is  faulty  ;  to  the  extent  tiiat 
authority  is  given  to  proceed  be- 
fore the  mayor,  the  ordinance  is 
bad;  but  the  part  thus  uulawfully 
enacted,  being  independent  and 
separable  from  the  remainder,  and 
the  proceeding  before  a  justice  of 
the  peace  thereby  provided  being 
within  the  power  conferred  and 
furnishing  a  complete  mode  of  en- 
forcing the  penalty,  the  ordinance 
will  not  be  set  aside.  lb. 

.  Power  given  a  municipal  corpora- 
tion to  pass  ordinances  for  remov- 
ing obstructions,  encroachments 
and  nuisances  from  highways,  is  a 
mere  police  and  ministerial  power. 
It  differs  from  the  power,  some- 
times given,  to  fix  and  determine 
the  boundaries  of  highways  in 
order  to  ascertain  whether  there 
are  encroachments  thereon,  which 
po\v%r  is  judicial,  to  be  exercised 
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on   notice,   &c.     Dawes  v.    Hights- 
town,  501 

8.  The  former  power  does  not  justify 
municipal  antliorities  in  removal 
of  buildings  occupied  along  the 
line  of  a  street  for  thirty  years, 
under  the  pretence  that  they  liad 
adjudicated  that  tlie  buildings  were 
wiiiiin  the  line  of  the  street,  and 
therefore  encroachments  tliereon, 
although  tiie  ordinance  so  adjudi- 
cating was  passed  on  notice  to  the 
owner  and  after  he  had  an  oppor- 
tunity to  be  lieard.  lb. 

9.  A  municipal  corporation  whose 
power  of  taxation  is  modified  by  a 
statuie,  cannot  refuse  to  obey  the 
statute  upon  the  ground  that  its 
creditors  are  entitleil  to  the  exer- 
cise of  its  taxing  powers  as  they 
existed  before  the  statute,  it  not  ap 
pearing  that  tiie  modified  power  is 
inadequate.  Hines  v.  Freeholders 
of  Hudson,  504 

II.  Asriessments. 

10.  The  act  to  incorporate  the  Hack- 
ensack  Improvement  Commission, 
(Paniph.  L.  1868,  p.  5t)4,)  and  sup- 
plement [Pumph.  L.  1871,  p.  1510,) 
creates  a  political  corporation,  and 
the  power  conferred  upon  the  com- 
mit>sioners  to  impose  a  tax  within 
the  territorial  limits  of  the  com- 
mission is  not  void  as  an  attempt 
to  create  a  taxing  district  narrower 
than  a  political  district.  Auryan- 
sen  V.  Hackensack  Improvemenl 
Commission,  113 

11.  The  provisiim  that  said  tax  shall 
be  imposed  only  upon  owners  of 
real  estate  over  the  value  of  $100 
is  opposed  to  the  constitutional 
rule  of  uniformity,  and  was  abro- 
gated by  the  constitutional  amend- 
ment. The  amount  of  .tax  im- 
posed upon  the  prosecutor  will  be 
abated  to  the  extent  of  the  differ- 
ence between  what  he  was  assessed 
and  what  he  should  have  been  as-j 
sessed  under   the  general   tax  act.l 

i6.' 
I 

12.  The  act  of  March  23d,  1881,  re- 
lating to  assessments,  requires  the 
Supreme  Court,  having  an  assess- 


ment before  it  by  certiorari,  to 
make  a  proper  assessment,  if  the 
original  assessment  be  erroneous- 
or  void,  whenever,  at  the  time  of 
adjudicaktig,  such  assessment  may 
lawfully  be  made.  Elizabeth  v. 
Meeker,  157 

13.  Where  an  assessment  for  street 
improvements  had  been  laid  under 
a  void  act,  and  the  same  was 
brought  before  the  court  by  cer- 
tiorari, and  at  that  time  an  act  had 
been  passed  whereby  an  assessment 
could  be  made  for  such  improve- 
ment— Held,  that  after  setting 
aside  the  original  as-essment,  it 
was  incumbent  on  the  court  to 
have   a   proper   assessment  made. 

lb. 

14.  A  statute  passed  after  certain 
road  improvements  were  com- 
pleted by  a  special  commission,, 
authorized  the  commissioners  who- 
were  to  assess  the  expenses  thereof, 
to  determine  what  amount  of  such 
expenses  should  be  paid  by  the- 
county  of  Hudson,  and  directed 
that  the  sum  so  determined  should 
he  raised  by  general  taxation,  as^ 
other  county  taxes  are  raised,  and, 
when  collected,  should  be  paid 
over  to  the  treasurer  of  the  com- 
mission. Held,  that  the  sum  so 
determined  was  not  a  general  debt 
of  the  county,  and  that,  the  county 
officers  were  not  bound  to  raise  by 
tax  or  to  pay  any  imerest  on  said 
sum.  Itoad  Commissioners  v.  Free- 
holders of  Hudson,  173- 

15.  Where  the  objection  to  assess-^ 
ments  is  based  on  the  unconstitu- 
tionality of  the  law  under  which 
they  are  made,  the  laches  of  the 
prosecutors  is  no  bar  to  t4ie  writ 
of  certiorari  brought  to  set  them 
aside,  nor  cause  for  its  dismissal. 
Culver  V.  Jersey  City,  256 

16.  Where  the  return  and  proofs  do 
not  show  that  there  has  been  a  de- 
mand and  refusal  by  the  board  of 
public  works  lo  remit  such  assess- 
ments before  the  writ  was  issued,. 
no  costs  will  be  allowed.  lb, 

17.  A  construction  of  the  acts  to  im- 
prove  the   Bull's   Ferry   road,   in. 
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Hiifisrm  countv,  (Pamph.  L.  1872,' 
p.  l;J79;  Pamph.  L.  1873.  p.  623,)' 
and  siippletneiits.  in  rejjard  to  the 
metliod  of  levying  assessments  r>r 
benefits,  and  of  that  part  of  the 
statutes  which  provides  for  credit-! 
ing  upon  the  assessments  for  work: 
done  upon  one  part  of  the  mad  the 
amount  of  the  cost  of  work  done 
upon  another  part  of  tiie  road  by 
land-owners  themselves  in  front  of  j 
their  lands.     King  v.  Duryea,    258 

18.  The  power  conferred  by  the  act 
of  1672  upon  tiie  jutlge  of  the  Cir- 
cuit Court  to  till  a  vacancy  in  the' 
board  of  cotnmissioners  to  make; 
assessments,  res  liling  fn)ra  death, 
absence  or  otiier  <li»abilily,  can  be 
eiercised  when  a  member  of  tlie 
bo.trd  resigns,  and  no  notice  of 
such  iippujni  merit  is  necessary  in 
the  absence  of  a  statutory  require-] 
mem  to  that  effect.  lb. 

19.  The  basis  of  the  a-ssessment  is 
lan«l-ownership,  anil  a  failure  to 
assess  a  horse  railroad  company,! 
the  tr.ick  of  which  runs  over  said 
improved  road,  because  its  fran- 
cliise  is  more  valuable  by  reason 
of  the  iinprovemenl,  is  not  errone- 
ous in  the  absence  of  proof  that 
the  re:il  estate  of  the  compaoy  is 
peculiarly  benefited.  lb. 

20.  The  act  of  .March  12th,  1878, 
[Pamph.  L.,  p.  7U, I  is  applicable  to 
the  township  of  West  Hoboken. 
St(e^  V.  West  Hoboken,  428 

21.  If  that  act  did  not  .ipply  to  West; 
Hoboken,  the  plaintiff  would  be 
en.iiled  to  recover,  in  this  case, 
rejoiineration  for  his  services  ren- 
dered fur  the  township  under  em- 
pl  lyuient  of  the  township  com- 
mittee, lb. 

22.  Unless  restrained  by  express 
words,  the  auiiiority  to  impose 
special  as-^iessments  for  municipal 
improvements  is  a  coutiniiing 
power.     McKevitl  v.  Hoboken,    4S2 

23.  A  sewer  in  the  city  of  Hoboken, 
for  which  an  assessment  had  been 
levie  1,  l>y  rea-on  of  the  uneven 
sinking  of  newly-made  land,  ceased 
to  conduct  sewage  toward  its  out- 


let, but  allowed  its  contents  to  flow 
out  upon  low  lands  and  become  a 
nuisance.  Held,  that  an  assessment 
for  a  new  sewer  to  do  the  work 
which  the  old  one  was  intended  to 
do  was  legal.  lb. 

24.  No  person  whose  lands  are  not  so 
pl.tced  as  to  permit  of  a  present 
connection  with  the  sewer  can  be 
assessed  for  benefits.  lb. 

III.  CharUra  of  Parlicutar  CUiks. 

1.   Charter  of  Beverly. 

25.  Under  the  charter  of  the  city 
of  Beverly,  the  common  council 
may  authorize  either  an  action  of 
d<-bt  or  a  complaint  and  summary 
conviction  before  a  magistrate  for 
violation  of  iLs  ordinances.  Her- 
shoff  V.  Ireasurer  of  Beverly,       288 

26.  On  such  a  coir.pl aint,  a  slight 
variance  between  the  allegation 
and  the  proof,  as  to  the  time  of  the 
offence,  is  immaterial.  lb. 

2.   Charier  of  HighUlown. 

27.  An  ordinance  passed  by  the  com- 
mon council  of  Hightstown  without 
notice  lo  the  prasecutor,  directing 
a  committee  to  remove  cert.-tin  ob- 
ject<,  upon  lands  which  had  been 
occupied  by  the  prosecutor  for 
twenty  five  years,  because  they 
were  encroachments  upon  a  street 
— Held,  void.    l>a\ces  v.  HighUUnm, 

127 

3.  Charter  oj  Hoboken. 

28.  The  charter  of  Hoboken  enacts 
that  the  councilmen.  or  a  majority 
of  them  in  council  assembled,  by 
not  less  tiian  four  concurring  votes, 

I  shall  and  may,  from  time  to  time, 
i  elect  ct-rtain  officers.  Hdd,  that 
the  addition  of  a  fourth  ward, 
making  the  whole  number  of  coun- 
cilmen eight  instead  of  six,  did  not 
make  five  votes,  or  a  niajoiity  of 
the  board,  necessary  to  elect;  but 
that  four  votes,  being  a  majority 
of  a  quorum,  might  elect.  Me- 
DermoU  v.  Miller,  251 

29.  Section  34  of  the  charter  of  Ho. 
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boken,  {Pamph.  L.  1855,  p.  460,) 
directing  that  every  ordinance  and 
resolution  aflecting  the  interest  of 
the  city  shall,  before  it  takes  effect, 
be  presented,  duly  certified,  to  the 
mayor  for  his  af)proval,  does  not 
apply  to  the  appointment  of  offi- 
cers by  the  common  council.       lb. 

4.  Charter  of  Jersey  City. 

30.  The  board  of  public  works  can- 
not, under  the  charter  of  Jersey 
City,  charge  certain  water  consum- 
ers with  expensive  meters  {)ut  in 
by  them  to  regulate  the  supply  and 
rent  to  be  paid,  without  the  con- 
sent of  the  persons  charged;  nor 
impose  the  penalty  of  cutting  oil 
the  water  for  non-payment  of  the 
price  of  the  meter.  Red  Star  Slenm- 
ship  Co.  V.  Jersey  Cily,  246 

31.  The  proviso  in  section  87  of  the 
charter,  that  their  rules,  regula- 
tions and  by-laws  shall  not  be  in- 
consistent with  the  constitution  and 
laws  of  the  .State  of  New  Jersey,  or 
of  the  United  States,  forbids  the 
making  of  unwarranted  discrimi- 
nations in  particular  ciises,  and  arbi- 
trary charges,  with  the  penalty  of 
forfeiture  of  the  right  to  use  the 
water.  lb. 

32.  Water  rates  charged  against  the 
prosecutors  in  Jersey  City  set  aside, 
(1)  because  not  assessed  according 
to  benefits  against  vacant  lots  and 
lots  with  buildings  thereon  where 
water  is  noL  taken  ;  (2)  nor  accord- 
ing to  the  value  of  tiie  lands  as- 
sessed.    Culver  V.  Jersey  CUy,     256 

83.  The  charter  of  Jersey  City  provi- 
ded tiiat  three  police  justices  should 
be  appointed  by  the  senate  and 
general  assembly  in  joint  meeting, 
and  that  in  case  of  a  vacancy  the 
governor  should  fill  it.  By  the  acii 
of  1881,  it  was  provided,  "  that  anyj 
officer  of  any  city  in  this  state  who 
now  holds,  or  hereafter  shall  hold, 
any  office  therein  under  any  law 
of  this  state,  which  fixes  the  teim 
thereof  for  a  precise  and  deter- 
mined period,  shall  continue  to 
hold  such  office,  &c.,  until  his  suc- 
cessor has  been  appointed  and 
qualified."      Held,  that   upon   thei 


expiration  of  the  official  term  of 
one  of  such  police  justices,  as  there- 
was  no  vacancy,  the  governor  could 
not  fill  the  office.  Sliising  v. 
Davis,  390 

5.  Charter  of  Lamberlville. 

.34.  Under  the  charter  of  the  city  of 
Lanibe^-tville,  (Pamph.  L  ISM,  p. 
951,)  authority  to  build  a  sewer 
along  a  public  street  in  the  city 
cannot  be  graute<l  to  private  per- 
sons except  by  ordiuance.  liautv^ 
LamhertviUe,  279 

6.  Charter  of  Newark. 

35.  Where  an  assessment  was  set  aside 
because  the  provision  in  the  char- 
ter of  the  cily  of  Newark  for  mak- 
ing assessments  was  unconstitution- 
al, a  new  assessment  can  be  made, 
jRiyhter  v.  I^euiark,  104 

36.  An  assessment  for  paving  imposed, 
upon  the  city  more  than  one-half 
of  the  cost  as  the  amount  above  the- 
pecidiar  benefits  to  property.  Held,. 
that  no  properly-owner  assessed 
could  complain  of  irregularity  in 
the  assessment,  or  that  some  [)er-- 
sons  were  improperly  omitted,  un- 
less he  showed  either  that  he  was 
assesse<l  more  than  the  peculiar 
benefits  to  his  property,  or  ihat  a 
proper  assessment  would  place  upon 
property  all  the  cost  of  the  im- 
provement, and  shift  a  portion  of 
his  assessment   to  other  property. 

lb. 

7.  Charter  of  Passaic. 

37.  Laod-owner.s,  part  of  whose  land 
was  taken  for  a  public  street  in  tlie^ 
city  of  Passaic,  and  to  whon»  dam- 
ages were  paid  by  the  city  under 
an  award  made  puiNuant  to  >eetioQ 
61  of  the  charter  of  \S13,  (Pan, ph. 
L.,  p.  484,)  i'n  which  award  the 
benefit  resulting  to  the  laud-owner 
was  considered  and  allowed,  can- 
not thereafter  be  assessed  foi-  bene- 
fits under  the  ori-^inal  charter  or 
the  amendments  thereto  in  1875, 
[Pamph  L.,  p.  570,)  although  the 
commissioner-;  to  assc.ss  lor  benetits- 
find  that  such  land-owners  were 
more  benetittd  than  iiiji;red.  The 
first  adjudication  of  benefits  cannot 
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be    tlius 
Passaic, 


iewed. 


Hettinger    v. 
146 


8.  Charter  of  Paterson.  | 

S8.  The  only  method  provided  by  the 
charter  of  the  city  of  Paterson  for 
paving  and  macadamizing  streets 
is  by  the  imposition  of  a  special! 
assessment -lor  the  whole  or  a  part' 
of  the  expense  of  the  work.  Mnr- 
taugh  V.  Paterson,  2671 

39.  Repairs  of  streets  may  he  done 
solely  at  the  expense  of  the  pnh- 
lic.  lb. 

40.  The  resolutions  of  the  board  of  j 
aldermen     and     the     proCfedinjis  ^ 
thereinider  relating  to  the  paving 
of    parts    of     P.ridge,    Cross    and 
Market  streets,  and  the  macadam-  j 
izing   of  Totowa   avenne.   are  de- 1 
signed  to  apply  the  sum  of  $40,000, 
to  be  raised  by  general  tax  nnder  | 
an    appropriation    for    permanent  j 
improvement.      Jhid,  th;it  tlie  reso-  i 
lutions  and  proceedings  are  wiih- 
out  authorilv  in   the  citv  charter. 

lb. 

41.  The  act  incorporating  the  city  of 
Paterson  creates  a  department  of 
health,  and  enacts  that  for  the 
preservation  and  pruniotion  of  the 
health  of  the  city,  that  department 
shall  have  pnwer  (among  otiier 
things)  to  regulate  and  control  the 
manner  of  erecting  and  construct- 
ing dwelling-houses  and  other 
buildings  in  >aid  city ;  it  contains 
no  general  welfare  clause  or  clause 
conferring  general  police  powers. 
Held,  that  the  power  to  regulate 
the  erection,  Ac,  of  buildings- ex- 
tends only  to  such  matters  as  affect 
health  in  the  sense  of  freedom  from 
disea.se,  and  does  not  justify  a  regu- 
lation requiring  the  outside  walls 
of  buildings  to  be  of  a  specitieiii 
thickness.      Hubbard   v.    Paterson,] 

310 
9.   Charter  of  Pahway. 

42.  If  the  city  of  Rahway  use  the 
moneys  raised  in  the  city  by  tax  in 
the  year  18S0  to  pay  the  city's  quota 
of  Slate  ?.ud  county  taxes  for  the^ 
ye.ir  1879,  it  will  have  no  right  af- 
iiri\rii-.U  t.i  have  the  credit  changed 


to  the  quota  of  1880.     Sheridan  v. 
LangstaJ,  42 

43.  If  the  city  treasurer,  of  his  own 
moti(m,  use  the  moneys  raised  in 
the  city  by  tax  in  the  year  1880  to 
pay  the  city's  quota  of  state  and 
county  taxes  for  the  year  18S0,  and 
afierwariis  of  his  own  moticm  |>ro- 
cure  the  county  collector  to  change 
the  credit  to  the  quota  of  1879,  he 
personally  cannot  claim  the  right 
to  rescind  tiie  change  after  the 
county  c(dlect»»r  has  instituted  pro- 
ceedings to  collect  only  the  balance 
of  the  quota  of  1879  Jb. 

10.  Charier  of  Waxhington. 

44.  The  act  incor|K>rating  the  borough 
of  Washington  gives  power  to  the 
common  council  to  pass  ordinances 
for  the  |>eace  and  good  order  of  the 
borough  as  they  may  deem  expe- 
dient. An  ordinance  prohibiting 
saK^  of  vinous,  spirwluous  and  niall 
liquors  after  ten  o'clock  at  night 
and  before  four  o'clock  in  the  morn- 
ing, is  not  an  unreasonable  exercih-e 
of  sucJi  (xtwer  in  that  place.  Staata 
V.  Wasliington,  318 


45.  Nor  will  such  an  ordinance  l»e 
ailjiidu'ed  to  be  faulty  because  it 
prohibits  such  sales  by  wholesale 
as  well  as  ^retail  dealers,  nor  be- 
cause  it   prohibits  druggists   from 

I  selling  such  liquors,  during  the 
prohibited  hours,  for  use  as  a  bev- 
erage, lb. 


NEGLIGENCE. 

1.  The  liability  of  a  ferryman  with 
respect  to  property  retained  by  a 
passenger  within  his  own  control 
and  management  is  not  the  same 
as  thai  incurred  with  respect  to 
goods  delivered  to  him  and  |>Jaced 
within  his  control  for  transporta- 
tion. With  respect  to  the  latter, 
the  ferryman  undertakes  for  their 
safe  carriage  as  against  all  perils 
but  such  as  arise  from  the  act  of 
God  or  the  public  enemy ;  with 
respect  to  the  former,  his  duty  is 
tu  provide  his  boat  with  such 
mearuB  and  appliances  as  are  adapt- 
ed to  the  security  and  safety  of  the 


INDEX 


591 


passenger  and  his  property,  and  to 
use  stjch  means  and  appliances 
with  skill  :ind  care.  For  a  failure 
in  the  performance  of  this  duty,  the 
ferryman  will  be  liable  if  injury 
result.  Dudley  v.  Camden  and 
Philadelphia  Fen-y  Co.,  368 

2  But  if,  in  such  a  case,  the  passen- 
ger, by  negligence  in  the  care  of 
property  of  which  he  retains  con- 
trol, contributes  to  its  loss  or  injury, 
he  cannot  recover  of  the  ferryman, 
though  negligent.  lb. 

3.  The  plaintiff  was  a  tenant  for  years 
of  the  defendant,  and  while  he  and 
his  wife  were  carrying  a  stove 
along  a  balcony  connected  with 
the  demised  premises,  the  balcony 
broke  down  and  his  wife  was  in- 
jured. In  a  suit  for  the  damages, 
the  defendant  gave  evidence  tend- 
ing to  sliow  that  the  plaintiff  and 
his  wife  knew  of  the  weak  condi- 
tion of  the  balcony  and  were  guilty 
of  negligence  in  crossing  it  with 
such  a  weight.  Held,  that  the 
court  erred  in  refusing  to  instruct 
the  jury  that,  if  such  negligence 
were  made  out,  the  plaintiff  could 
not   recover.      Mullen   v.  liainear, 

520 
« 

4.  Held,  also,  that  the  court  erred  in 
refusing  to  instruct  the  jury  that 
the  landlady  was  not  bound  to 
make  repairs  to  the  balcony,  unless 
some  agreement  on  her  part  to  do 
so  were  shown.  lb. 


NEW  TRIAL. 

See  Practice,  1,16,  17, 18. 

NOLLE  PROS 
See  Criminal  Proceduue,  5. 

NOTICE. 

See  Insuranc-e,  4,  5,  6,  7. 

Municipal,  Corporations,  8. 
Practice,  15. 
Railroads,  3. 
Slander  of  Title,  2. 


OFFICES. 

See  Mandamus,  4. 

Municipal  Corporations,  33. 
Quo  Wakranto,  1. 
Sheriffs,  1,  2. 


ORPHANS'   COURT. 

1.  Where  an  order  to  limit  creditors 
is  taken,  under  section  59  of  the 
Orphans'  Court  act,  the  personal 
representative,  in  order  to  prevent 
the  issuing  of  execution  against 
him,  must  make  application  under 
section  91  before  execution  issues. 
If  such  application  is  not  made 
before  execution  issues,  the  execu- 
tion will  not  be  stayed.  Von  Arx 
V.  Wemple.  87 

2.  A  decree  of  the  Orphans'  Court 
founded  on  a  rule  limiting  the  time 
for  creditors  to  present  claims,  has 
the  effect  of  barring  all  actions  on 
claims  not  presented  within  the 
prescribed  time.     Young  v.  Young, 

197 

3.  An  action  founded  on  a  claim  pre- 
sented in  the  interim  between  the 
expiraii<m  of  the  time  fixed  in  the 
rule  and  the  decree,  will  not  .be 
sustained.  -'"• 

4.  Section  66  of  the  Orphans'  Court 
act  gives  the  right  of  suit  against 
the  personal  representative  only 
after  final  settlement  in  the  court 
where  the  account  must  be  passed. 
O'Neill  V.  Freeman,  208 

See  Limitation  of  Actions. 


PENALTIES. 

See  Constitution,  4. 
Insurance,  2. 
Pharmacy,  Practice  of. 


PHARMACY,  PRACTICE  OF. 

1,  The  District  Courts,  in  virtue  of 
the  act  by  which  they  are  consti- 
tuted, have  jurisdiction  of  actions 
for   penalties    arising    under    the 
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second  section  of  "  An  act  to  regu- 
late  the   practice    of  pharmacy."  J 
Bev.,  p.  816.     Campbell  v.  Board  of 
Pfuirmacy,      '  241  i 

,  The  second  section  of  the  act  above  ' 
mentioned  is  not  in  contravention  7 
of  article  IV.,  section  7,  paragrapli  | 
4,  of  the  amended  constitution,  al- 
though it  provides  tiiat  the  penalty  1 
incurred  shall  i>e  sued  fur  and  re- 
covered by  the  board  of  pharmacy 
"in  the  same  niani>er  provided  by 
the  statutes  of  this  state   for   tlie 
recovery  of  penalties  in  other  qui 
tain  actions."  Ih. 


PLEADING. 

1.  A  declaration  charging  defendant 
with  fraudulently  and  falsely  sell-' 
ing  goods  of  his  tiwn  fabrication  as 
the  manufacture  of  the  plaintiff,' 
by  which  the  plaintiff  was  deprivedl: 
of  sales  in  the  market,  sets  forth 
an  actionable  injury.  Miller  To-\ 
bacco  Mfy.  v.  Commerce,  2.S 

2.  To  a  declaration  upon  a  bond, I 
given  for  the  faithful  performance 
of  official  duty  by  the  city  treas- 
urer, the  sureties  pleaded  that  the^ 
municipality  induced  and  was  ' 
privy  t^  the  misconduct  of  the 
treasurer  which  was  alleged  as  tiie 
breach.  Held,  that  the  plea  was, 
good  on  demurrer.  Mayor,  &c.,  of] 
Newark,  v.  Dicker  son,  38' 

I 

3.  An  averment  in  a  pleading  that  a^ 
budding  erected  as  a  dwelling-| 
house  is  personalty,  is  an  issuable 
averment,  and  is  confessed  by  aj 
demurrer.     Pope  v.  Skinkle,         39, 

4.  If  a  pleading  appear  on  its  face  to 
be  false  in  an  essential  allegation, 
it  is  bad  on  demurrer.  lb. 

5.  At  common  law  coverture  was  a 
good  plea  in  bar  when  the  cover- 
ture existed  at  the  time  the  con- 
tract sued  on  was  made.  A  married 
woman  was  incapable  of  making 
an  enforceable  contract.  MoiTis  v. 
Linddey,  43,5 

I 

6.  The  act  of  March  24th,  1862,  re-! 
moved  the  common  law  disability 


of  a  married  woman  only  so  far 
that  it  enabled  her  to  enter  into 
contracts  when  the  consideration 
moved  to  her  for  the  benefit  of  her 
separate  estate.  lb. 

If  the  declaration  fails  to  state  the 
existence  of  the  facts  which,  by  that 
statute,  remove  the  disability  of 
the  wife  to  contract,  coverture  will 
be  a  bar  to  the  action,  and  must  be 
so  pleaded.  lb. 

.  A  replication  setting  up  new  mat- 
ter must  conclude  with  a  verifica- 
tion.    Bradley  v.  John.'on,  487 

,  A  replication  to  a  plea  of  covert- 
ure, setting  up  facts  which,  by  force 
of  the  act  of  1862,  imposes  upon 
a  married  woman  a  liability  to  an- 
swer for  her  contracts,  is  a  depart- 
ure from  a  declaration  setting  up 
a  common  law  liabilitv.  Ih. 


PRACTICE. 

1.  On  a  rule  to  show  cause,  a  verdict 
cannot  be  sustained  on  legal  theo- 
ries antagonistic  to  those  on  which 
it  was  rendered.  Halsey  v.  Lehigh 
VcUley  B.  B.  Co.,  26 

It  is  not  error  to  refuse  to  exclude 
the  whole  testimony  of  a  witness 
from  the  case,  because  parts  of  his 
evidence  are  contradicted  by  other 
witnesses.     Cliver  v.  Stale,  46 

3.  Charge  of  the  court  to  the  effect 
that  the  accused  was  to  be  consid- 
ered innocent  until  proved  guilty, 
and  that  if  there  was  reasonable 
doubt,  and  the  disclosures  did  not 
satisfy  the  jury  of  his  guilt,  they 
should  acquit  him,  is  sufficient.  lb. 

4.  Wliere  a  request  to  charge  the 
jury  embodies  a  correct  statement 
of  law,  is  applicable  to  the  case,  is 
fairly  raised  by  the  testimony,  and 
is  material,  the  court  should  charge 
upon  it  distinctly.   Boe  v.  Stale,  49 

5.  It  is  not  sufficient  for  the  court,  in 
response  to  several  distinct  re- 
quests by  defendant's  counsel  to 
charge  upon  several  propositions 
of  law,  to  say  that  the  jury  must 
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take  the  law  as  tlie  counsel  for  de- 
fendant had  read  it  in  liia  address  ; 
but  the  court  should  cliarge  on  each 
request,  either  in  its  own  language 
.  or  by  reading  the  extract  relating 
thereto,  which  counsel  had  quoted, 
and  instructing  the  jury  that  such 
is  or  is  not  the  law.  lb. 

6.  There  should  be  an  answer  to  each 
request  that  states  a  proposition  of 
law  fairly  arising  out  of  the  case. 

lb. 

7.  Where,  in  an  action  of  trespass 
before  the  court  for  the  trial  of 
small  causes,  the  defendant  pleads 
title  to  land,  and  plaintiff  brings 
suit  in  this  court,  to  which  defend- 
ant interposes  other  pleas  besides 
that  of  title,  the  question  of  legal- 
ity of  such  pleading  cannot  be 
raised  on  demurrer,  but  on  motion 
to  strike  out  the  pleas.  Gross  v. 
Kemp,  51 

8.  Service  of  a  summons  upon  a  per- 
son non-resident  in  this  state  while 
going  to,  attending  or  returning 
from  a  trial  here,  as  a  witness  or 
party,  will  be  set  aside.  Massey 
V.  Colville,  119 

9.  Service  upon  a  resident  witness  or 
party  is  not  a  nullity.  But  the 
court  will  control  the  service,  and 
either  set  it  aside  or  change  the 
venue  arising  from  such  service,  or 
otherwise  remedy  any  special  dis- 
advantage which  such  service  en- 
tails upon  the  defendant.  lb. 

10.  If  the  real  question  in  contro- 
versy between  the  parties  to  an 
action  appears  to  have  been  fully 
and  fairly  tried,  and  correctly  set 
»tled,  this  court  will  not  reverse  for 
an  objection  which  may  be  avoided 
by  an  amendment  of  the  pleadings, 
but  will,  in  such  case,  exercise  the 
power  of  amendment.  Ware  v. 
Millville  Fire  Ins.  Co.,  Vll 

11.  Certificates  of  inferior  courts  as 
to  what  has  transpired  in  their 
presence  cannot  be  contradicted  by 
aflBdavits.     Drake  v.  Camp,       293 

12.  If  an  appellant  who  has  taken  an 


appeal  from  the  justice  to  the  Com- 
mon Pleas,  does  not  exercise  proper 
diligence  to  have  the  transcript 
duly  certified  and  promptly  sent 
up,  and  tliereby  the  respondent 
loses  a  trial-day,  it  is  within  the 
discretion  of  the  Common  Pleas  to 
dismiss  the  appeal.  lb. 

13.  The  mere  fact  that  the  defendant 
in  a  suit  has  submitted  to  the  plain- 
tiff an  offer  of  settlement,  will  not 
justify  the  defendant  in  assuming 
that  litigation  is  to  be  suspended 
until  the  offer  be  rejected  or  ac- 
cepted.    Fitzgerald  v.  Evans,      295 

14.  If,  on  such  assumption,  a  defend- 
ant fails  to  appear  and  move  in 
the  Common  Pleas  an  appeal  which 
he  has  taken  from  the  justice's 
cowrt,  and  therefore  the  Common 
Pleas  dismisses  the  appeal,  a  man- 
damus will  not  be  awarded  for  its 
re-instatement.  lb. 

15.  A  notice  of  a  motion  to  be  made 
before  this  court  upon  a  day  speci- 
fied (which  is  a  day  of  general 
election),  "or  as  soon  thereafter  as 
the  court  can  attend  to  the  same," 
is  a  good  notice  for  the  day  suc- 
ceeding the  designated  day.  White 
v.  Rockafellar,  299 

16.  When  a  rule  to  show  cause  is 
granted  by  a  judge  under  rules  43 
and  44,  it  should  be  immediately 
entered.  Upon  the  granting  and 
entering  of  such  rule,  the  provi- 
sions of  rules  30,  31  and  32  become 
applicable  to  it,  and  it  should  be 
prosecuted  and  brought  to  argu- 
ment in  accordance  therewith,  if 
sufficient  time  intervene  before  the 
next  term.     Seyferi  v.  Edison,    304 

17.  The  date  of  such  a  rule  is  to  be 
considered  as  expressing  the  time 
at  which  it  was  granted.  For  the 
correction  of  any  error  in  that  re- 
spect, application  should  be  made 
to  the  judge  who  allowed  it.      76. 

18.  The  application,  when  made  with- 
in the  four  days  succeeding  the 
verdict,  may  be  taken  into  consid- 
eration by  the  judge  and  after- 
wards granted.    The  time  when  a 
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determination  on  the  application 
is  reached  and  announced  by  the 
judge,  is  the  time  wlien  the  rule  is 
granted  within  the  meaning  of  the 
rules.  That  lime  ought  to  be  ex- 
pressed in  the  date  of  the  rule.  lb. 

19.  .'Vn  exception  to  a  refusal  to  non- 
suit a  plaintiff  at  the  trial  after  his 
evidence  is  in,  which  dois  not  dis- 
close the  grounds  of  the  motion,  is 
not  entitled  to  consideration  on 
error.     Trade  Lis.  Co.  v.  Barracliff, 

643 

20.  Whether  a  plaintiff,  after  resting, 
shall  be  allowed  to  re-open  his 
case  and  produce  further  testimony,! 
is  a  matter  addressed  to  the  discre-j 
tion  of  the  trial-court,  whose  action 
thereon  cannot  be  reviewed  by  writ 
of  error.  lb. 

See  Mandamus. 

Mortgages,  1,  2,  3. 
Quo  Warranto. 


PROMISSORY  NOTES. 
vSks«  Bills  and  Notes. 

QUO  WARRANTO. 

1.  The  office  of  the  keeper  of  the  jail 
authorized  by  the  statute  to  be 
erected  on  the  county  farm  in  Hud- 
son county,  is  of  a  public  nature, 
and  an  intrusion  into  such  office 
is  remediable  by  an  information 
in  the  nature  of  a  quo  warranto. 
Bourne  v.  Meehan,  189 

2.  The  use  of  that  procedure  is  ex- 
tended by  the  statute  of  this  state 
to  a  usurpation  of  any  public 
office.  lb. 

3.  If  a  demurror  be  put  in  to  an  in- 
formation, it  is  not  a  matter  of 
course  for  the  court  to  allow  it  to 
be  withdrawn  and  a  plea  to  be 
filed.  lb 

4.  Where  it  appears  that  an  intrusion 
has  been  consciously  wrongful,  a 
part  of  the  judgment  will  be  a  fine 
or  a  punishment.  lb. 


I  RAILROADS. 

1.  If  a  railroad  company  use  upon  its 
engine  a  spark-arrester  of  an  ap- 
proved pattern  in  general  use,  and 
which,  upon  a  careful  inspection 
by  a  skilled  mechanic,  appeared  to 
be  in  good  condition,  such  com- 
pany will  not  be  responsible  for 
damage  done  by  a  fire  occasioned 
by  s()arks  escaping  through  such 
spark-arrester.  Hoff  v.  West  Jer- 
tey  R.  R.  Co.,  201 

2.  A  suit  will  not  lie  on  a  subscrip- 
tion to  the  stock  of  a  cofporation 
organized  by  virtue  of  the  general 
railroad  law,  without  a  previous 
call  made  by  the  directors  for  the 
sums  so  subscribed.  Braddock  v. 
Phila.,  M.  &  M.  R.  R.  Co.,        363 

3.  Proof  that  a  notice  of  a  call  for  the 
subscriptions  by  the  directors  was 
duly  mailed  and  addressed  to  a 
subscriber,  made  a  prima  facie  case 
of  notice  of  such  call.  Ih. 

4.  Proof  that  certain  of  the  promoters 
of  a  railroad  scheme  guaranteed 
that  the  route  would  pass  near  to 
a  certain  tract  of  land,  accompanied 
with  proof  of  a  deviation  from  such 
line,  will  not  be  sufficient  to  dis- 
charge a  subscriber  who  had  sub- 
scribed in  reliance  on  such  state- 
ment, there  being  no  evidence 
tending  to  show  any  fraudulent 
intent.  lb. 

5.  A  railroad  company  having  built  a 
platform  on  land  already  dedicated 
to  public  use  as  a  highway,  cannot 
prevent  the  opening  of  the  high- 
way on  the  ground  that  the  plat- 
form is  necessary  for  the  transac- 
tion of  its  business.  N.  Y.  &  Lk 
B.  R.  R.  Co.  V.  Dr^ummond,       511 

[ 

6.  Under  "  An  act  relative  to  railroad 
crossings  and  to  prevent  accidents," 
(Pamph.  L.  1881,  p.  291,)  in  order 

I  to  determine  whether  a  proposed 
'  new  road  is  within  five  hundred 
I  feet  of  an  old  one,  the  width  of  the 
j  highways  where  they  cross  the  rail- 
road bed  and  tracks,  and  not  the 
width  elsewhere,  must  be  regarded. 

76. 
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EECEIVER. 
See  Executions,  1. 

RECOGNIZANCE. 
-See  Bail. 

REFORM  SCHOOL. 

To  warrant  an  order  that  the  accused 
be  sent  to  the  reform  school,  under 
the  statute  (Rev.,  p.  952,)  the  record 
must  skow  that  th«  accused  was 
under  the  age  of  sixteen  years. 
Edwards  v.  State,  419 

RELIGIOUS  CORPORATIONS. 

1.  The  English  ecclesiastical  law  is 
the  basis  of  the  law  regulating  the 
affairs  of  tae  Episcopal  church  in 
this  country,  and  is  in  force  except 
so  far  as  it  has  been  modified  and 
changed  by  statute  or  by  the 
canons  and  usages  of  the  church. 
Livingston  v.  Rector,  <fcc.,  of  Trinity 
Church,  230 

2.  By  force  of  the  act  for  the  incorpo- 
ration of  religious  societies,  and  the 
supplements  thereto,  the  wardens 
and  vestrymen  of  the  church  are 
the  trustees  of  the  church,  and  to 
the  rector,  wardens  and  vestrymen 
is  committed  the  entire  control  over 
the  temporalities  of  the  church,  in- 
cluding the  discretionary  authority 
which,  by  the  English  ecclesiasti 
cal  law,  was  exercised  by  the  Ordi 
nary  and  by  the  church  wardens  in 
the  disposition  of  the  seats  and 
pews  in  the  church,  and  the  by- 
laws and  regulations  adopted  by 
the  vestry  on  that  subject  become 
rules  for  the  government  of  the 
church  in  that  respect.  lb. 

3.  The  discretionary  power  of  the 
Ordinary,  and  the  church  wardens 
as  his  representatives,  in  the  as 
signment  of  pews  in  the  church,  is 
a  fundamental  law  of  the  English 
church,  and  considered  indispensa- 
ble for  the  maintenance  of  order 
and  discipline  in  the  church,  and 
the   renunciation   of  such  an   au- 


thority by  the  officers  of  the  church 
will  not  be  inferred  from  any  plan 
adopted  for  the  government  of  a 
particular  church,  unless  the  re- 
nunciation be  expressed  in  words 
of  unequivocal  import.  lb. 

4.  Courts  of  law  will  interpose  to  con- 
trol the  proceedings  of  ecclesiasti- 
cal bodies  where  a  right  of  prop- 
erty is  involved,  but  with  respect 
to  the  spiritual  and  temporal  af- 
fairs of  the  church,  not  affecting 
the  civil  rights  of  individuals  or 
the  property  of  the  corporation,  the 
ecclesiastical  courts  and  governing 
bodies  of  the  religious  society  have 
exclusive  jurisdiction,  and  their  de- 
cisions are  final.  lb. 

5.  By  the  canons  of  the  church  of  the 
Diocese  of  New  Jersey,  the  right 
to  vote  at  parish  meetings  is  given 
to  all  male  attendants  of  the  church 
who  are  either  communicants  not 
under  repulsion,  or  are  the  holders 
of  seats  in  the  parish  church,  or 
where  the  seats  are  not  rented,  who 
have  contributed  to  the  support  of 
the  church  in  the  way  appointed 
in  that  parish.  The  prosecutor, 
being  a  communicant  and  not 
under  repulsion,  will,  as  such,  be 
entitled  to  vote  at  parish  meetings, 
and  is  not  injured  in  that  respect 
by  a  resolution  of  the  vestry  de- 
clining to  receive  any  further  con- 
tributions from  him  for  parish  or 
other  purposes.  7  h. 


RIPARIAN  OWNER. 

1.  The  increase  of  land  adjacent  to 
the  seashore,  derived  from  alluvial 
deposits,  happening  «o  gradually 
that  the  increase  could  not  be  ob- 
served while  actually  going  on, 
although  a  visible  increase  took 
place  from  year  to  year,  belongs  to 
the  owner  of  lands  bounded  upoti 
the  sea.  Camden  and  Atlantic  Land 
Co.  v.  Lrppincott,  410 

2.  In  grants  of  lands  lying  along  the 
seashore,  the  parties  act  with 
knowledge  of  the  variety  of  changes 
to  which  all  parts  of  the  shore  are 
subject.  The  grantee,  by  such  a 
boundary,    takes   a    freehold   that 
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shifts  with  the  changes  that  takej 
place,  and  is  obliged  to  accept  the 
situation  of  his  boundary  by  the 
gradual  changes  to  which  the  shore 
is  subject.  He  is  subject  to  loss  by| 
the  same  means  that  may  add  to 
his  territory;  and  as  he  is  without 
remedy  for  his  loss,  so  is  he  en- 
titled to  the  gain  which  may  arise 
from  alluvial  formations,  and  he 
will,  in  such  case,  hold  by  the 
same  boundary,  including  the  ac- 
cumulated soil.  lb. 

3.  A  grant  of  lands  with  a  boundary 
*•  along  storm-tide  mark  of  tiie 
Atlantic  ocean,"  will  leave  in  the 
grantee  that  space  of  the  beach 
which  lies  between  the  ordinary 
high  water  and  the  fa.st  land,  and 
is  washed  over  by  unusual  tides  so 
frequently  as  to  be  waste  and  un- 
profitable for  use  ;  but  the  title  of 
the  grantee  will  advance  or  recede 
as  the  line  of  storm-tide  changes 
from  time  to  time.  lb. 

4.  The   Camden  and   Atlantic   Land 
Company,   being   the   owner   of  a 
tract  of  land   bounded  on  the  At- 
lantic ocean,  in  1856  made  convey- 
ance to  M.  of  a  lot  by  boundaries 
extending  "to  storm-tide  mark  of  1 1 
the   Atlantic  ocean,"  and  "thence' I 
along  said  storm-tide  mark."    After,  I 
185t>,  a  large  accretion  of  land  oc-J 
curred  in  front  of  the  said   lot  by|j 
alluvial  deposits  and  the  line  of  i^ 
ordinary  high-water  mark  and  also  ' 
the  line  of  storm-tides  were  by  the 
accretion  carried  out   a   consider-^ 
able  distance   further    than    they 
were   when   the   deed    was   made. 
Held,  that  the  title  of  M.  and  those 
who  succeeded  to  his  estate  was  not 
restricted  to  the  storm-tide  line  as 
it  was  in  1856,  but  that  it  extended 
to  the  line  of  storm-tides  as  that 
line  was  carried  out  by  the  alluvial 
increase.  lb. 

5.  If  the  words  of  a  grant  be  ambigu- 
ous, the  court  will  call  in  aid  the' 
acts  done  u)ider  it  as  a  clue  to  the| 
intention  of  the  parties.  lb. 

ROADS. 

1.  It  is  not  necessary  that  a  certified 


list  of  the  qualified  surveyors  of  the 
highways  should  be  laid  before  the 
Court  of  Common  Pleas  at  the  time 
of  the  appointment  of  surveyors  to 
lay  out  a  road  in  a  county.  Inhab- 
itants of  Oxford  V.  Brands,  332 

2.  The  court,  on  an  application  for  the 
appointment  of  surveyors  to  lay 
out,  &c.,  a  road,  is  required  to  ex- 
ercise adiscreiion  in  respect  to  the 
appointment  of  the  surveyors  of  the 
townships  in  which  the  road  is  ap- 
plied for  to  be  laid  out,  &c.,  which 
discretion  will  not  be  reviewed  ;  the 
court  is  not  obliged  to  announce  to 
counsel  attending  at  the  appoint- 
ment the  reasons  for  rejecting  any 
surveyor.  lb. 

3.  That  the  surveyors  were  ordered  to 
meet,  and  do  meet,  at  live  house  of 
one  of  the  applicants  for  llie  road, 
will  n<it  invalidate  their  acts,  in  the 
absence  of  proof  of  undue  influence 
or  improper  conduct.  [lb. 

4.  If  the  beginning  and  ending  points 
of  the  projKJsetl  road  are  described 
with  such  particularity  hb  to  ena- 
ble them  to  be  readily  found,  it  is 
not  necessary  to  state  in  what  town- 
ship they  are  located  ;  nor  is  it  ne- 
cessary to  state  in  the  return  where 
the  road  laid  out  crosses  the  town- 
ship line.  lb. 

5.  There  is  no  material  variance  be- 
tween the  application  and  return, 
if  the  former  designates  the  lasds 
of  A  and  B,  who  are  tenants  in 
common,  as  the  lands  of  A,  over 
which  the  road  is  proposed  to  run, 
and  the  latter  lays  out  tiie  road 
over  lands  of  both,  and  awards 
damages  to  both  ;  nor  if  the  appli- 
cation designates  lands  belonging 
to  the  heirs  of  T.  C.  as  lands  of  R. 
C.  and  the  heirs  of  T.  C,  and  the 
return  lays  out  the  road  over  lands 
of  the  heirs  of  T.  C.  and  awards 
damages  accordingly,  when,  in  fact, 
R.  C.  was  at  the  time  in  occupation 
of  the  land.  Jb. 

.  When  the  return  directs  the  differ- 
ent amounts  awarded  for  damages 
to  the  land-owners  to  be  paid  by 
respective  townships  through  which 
the  road  runs,  it  is  not  necessary 
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thak  the  aggregate  sum  to  be  paidi 
by  each  township  should  be  stated. 

lb. 

7.  In  localities  where  the  act  of  March 
23d,  1859,  {Eev.,  p.  1014,)  is  not  in 
force,  there  is  no  requirement  to 
serve  a  copy  of  the  assessment  of 
damages  on  any  township  officer; 
where  that  act  is  in  force  the  re- 

3uirement  of  such  service  is  merely 
irectory,  and  a  failure  to  serve 
will  not  invalidate  the  proceedings. 

lb. 

8.  This  court  will  not  examine  into 
or  decide  upon  the  correctness  of 
adjudications  not  objectionable  for 
want  of  jurisdiction  brought  before 
it  only  as  evidence  and  not  for  re 
view,  even  though,  if  such  adjudi 
cations  are  incorrect,  tl>e  matter 
under  review  will  be  affected  there- 
by, lb. 

9.  The  act  entitled  "  An  act  to  au- 
tiiorize  the  board  of  chosen  free- 
holders in  the  counties  of  this  state 
to  lay  out,  open  and  improve  a  pub- 
lic road  in  each  of  the  counties  of 
the  first  class  in  this  state,"  passed 
March  7th,  1883,  {Pamph.  L.,  p. 
65,)  requires  that  separate  tickets 
and  ballot-boxes  shall  be  used  in 
▼oting  for  and  against  such  public 
road .  Siedler  v.  Freeholders  of  Hud 
son,  462 

See  Mandamus,  1,  2,  3. 
Kailkoads,  5. 


SALES. 

See  Contracts,  5,  12. 
Waivek. 


SCHOOLS. 

1.  In  controversies  arising  in  Glouces- 
ter City  under  the  school  law,  the 
appeal  is  to  be  made  to  the  county 
and  not  to  the  city  superintendent 
of  schools.  MacFarland  v.  Gloiices- 
ter  City,  100 

2.  A  county  collector,  upon  mandamus, 
will  be  ordered  to  pay  over  to  the 
treasurer   of  a  town  or   township 


collector  the  amount  of  school 
moneys  apportioned  to  said  town 
or  township,  for  which  the  col- 
lector holds  the  order  of  the  coun- 
ty superintendent,  although  the 
town  treasurer  or  township  col- 
lector may  owe  to  the  county  col- 
lector moneys  due  for  stale  and 
county  taxes.  Board  of  Education 
V.  Sheridan,  276 


SET-OFF. 

A  purchaser  from  an  agent  having 
authority  to  sell,  and  selling  in  his 
own  name  without  disclosing  his 
principal,  is  not  entitled,  in  an  ac- 
tion by  the  principal  for  the  con- 
tract price,  to  set  off  a  debt  due  to 
him  from  the  agent,  where  the 
agent  had  neither  the  possession 
nor  the  indicia  of  property  in  him- 
self.    Bernshouse  v.  Abbott,        631 


SHERIFFS. 

1.  When  a  statute  declares  that  if  a 
sheriff  shall  not  renew  his  bond 
within  a  specified  time,  his  ofiice 
shall  immediately  expire  and  be- 
come vacant,  a  failure  to  renew  the 
bond  within  the  prescribed  time 
does  not,  per  se,  vacate  his  office. 
He  is  an  officer  with  a  defeasible 
title  until  the  judgment  of  forfeit- 
ure is  pronounced  in  due  form,  and 
all  his  acts  prior  to  such  judgment 
are  valid  as  to  the  public  and  third 
persons.     Clark  v.  Ennis,  69 

2.  The  tenth  section  of  our  act  con- 
cerning sheriffs  provides:  "That 
if  any  sheriff,  for  the  time  being, 
of  any  county  shall  neglect,  refuse, 
or  be  unable  to  give  bond  with 
sureties  as  aforesaid,  agreeably  to 
the  directions  of  this  act,  at  the 
time  or  times  herein  limited,  the 
office  of  such  sheriff  shall  imme- 
diately expire,  and  be  deemed  and 
taken  to  be  vacant,  and  if  such 
sheriff  shall  thereafter  presume  to 
execute  the  office  of  sheriff,  then 
all  such  his  acts  and  proceedings 
done  under  color  of  office  shall  be 
absolutely  void,  and  he  shall  for 
such  offence  be  liable  to  be  indicted 
for  a  misdemeanor,  and,  on  con- 
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viction.  fined  in  any  sum  not  ex- 
ceeding two  thousand  dollars." 
Held,  that  where  a  sheriff  lias 
failed  to  renew  his  bond  within  the 
limited  time,  all  his  acts  prior  to 
proceedings  by  the  thirty  seventli 
section  of  the  act  directed  lo  be 
taken  to  declare  the  office  vacant, 
are  valid  as  to  the  public  and  third 
persons.  lb. 

3.  On  a  motion  to  amerce  a  sheriff  for 
neglecting  to  levy  a  writ  of  Ji.  fa., 
the  plaintiff  is  not  required  to  show 
with  precision  the  value  of  the 
property  on  which  levy  might 
have  been  made.  It  is  enough  if 
he  show  that  the  neglect  has  de- 
prived him  of  a  substantial  benefit 
under  his  writ.  White  v.  Rocka- 
fellar,  299 


SHORE. 
See  Riparian  Owner. 

SLANDER  OF  TITLE. 


tion  of  malice  should  be  submitted 
to  the  jury.  lb. 

Where  a  defendant  published  io 
the  notice  of  the  defect  of  title  of 
the  plaintiff  "  that  a  final  injunc- 
tion and  decree  were  obtained 
against  the  plaintiff  in  the  Circuit 
Court  of  the  Uniteti  States,"  where- 
as, in  fact,  no  final  decree  ever  had 
been  made  in  the  suit,  which  was 
discontinued  by  consent  of  the  par- 
ties before  the  publication  of  the 
nf)tice,  and  the  only  decree  made 
was  a  mere  ex  parte  order  for  a  pre- 
liminary injunction — Held — 

1.  Such  allegation  was  in  excess 
of  the  occasion  and  entirely  un- 
warranted, either  to  the  protection 
of  the  interests  of  the  corporation 
represented  by  the  defendanta  or 
for  warning  the  public  against  dan- 
ger of  litigation  and  loss  in  case 
of  infringement  of  the  company's 
patents. 

2.  Such  allegation  was  not  a  mere 
assertion  of  a  supposed  right,  but 
an  unfi<imded  attack  on  the  title 
of  the  plaintiff.  Jb. 


STATUTES. 
See  Constitution. 


1.  In  an  action  for  slander  of  title 
malice  is  of  the  gist  of  the  action, 
and  the  real  point  on  the  question 
of  malice  is  whether  the  defendant 
made   the   statement  bona  fide -And  < 

under  an  honest  impression  of  '^STATUTES   OF   NEW  JERSEY, 
truth,    or    whether     he    made    it  I  (PUBLIC.) 

maliciously    fur    the    purpose   of  |, 
slandering     the    plaintiff's     title.ijAttachment. 
Andrew  v.  Deshlcr,  167 1  Rei:,  p.  55,  |  69,  309 


2.  When  the  publication  of  a  notice 
of  defect  of  title  is  brought  within; 
the  limits  of  a  privileged  commu- 
nication, the  burden  of  proving' 
malice  in  fact  is  thrown  upon  the 
plaintiff.  This  may  be  done  either 
by  extrinsic  evidence,  or  from  the 
language  of  the  communication 
itself,  as  if  its  terms  be  dispropor- 
tioned  to  the  exigencies  of  the 
occasion,  or  if  the  language  used 
be  unnecessarily  excessive  or  more 
defamatory  than  the  occasion  re- 
quire. Jb. 

3.  If  there  be  any  evidence  of  malice, 
either  extrinsic  or  intrinsic,  in  an- 
swer to  the  immunity  claimed  by 
reason    of  the  occasion,  the  ques- 


Bastardv. 

Rei:,  p.  70,  489 

Rev,  p.  10,  71,  II  ^6,  490 

Rev.,p.7],l7,  490 

Rev.,  p.  72,  U  15,  16,  491 

Rev.,  p.  73,  2  20,  492 

Bonds  and  Warrants. 

Rev.,  p.  81,  I  1,  563 

Camp  Meeting  Associations. 

Pamph.  L.18S\,  p.  270,  400 

Chancerv. 

Rev.,  p.  118,  ?  76,  68 

Corporations. 

i         Rev.,  p.  174,  481 

1        PampU.  L.  1878,  p.  61,  481 
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Coonties,  Classification  of. 

Famph.  L.  1883,  p,  20.  462 

Courts. 

Learn.  &  Spi.,  p.  129,  329 

Pamph.  L.  1838,  p.  61,  329 

iJei;.,p.  1292,  329 

Crimes. 

Learn.  &  Spi.,  p.  79,  343 

Pat.,  p  213,  ?  30,  343 

Rev.  L.,  p.  738,  344 

Bev.,  p.  239,  ?  68,  357 

Bev.,  p.  241,  I  78,  212 

Bev.,  p.  243,  ?  93,  344 
ii;et;,p.  252,  I048,  150,         274 

J2ev.,  p.  253,  |  150,  389 

Criminal  Procedure. 

Rev.,  p.  275,  §  45,    204,  212,  357 

Rev.,  p.  279,  |  65,  152 

Rev.,  p.  279,  g§  66,  71,  345 

Rev.,  p.  284,  §  89,  212 

Death. 

Rev.,  p.  294,  §  4,  221 

District  Courts, 

Rev.,  p.  1302,  §  6,  302 

J2ey.,p.  1302,  §?  6-10,  243 
Pamph.  L.  1882,  js.  195,  §  13,  521 


Drainage. 

Pamph.  L.  1870,  p.  815 

Evidence. 

Rev.,  p.  380,  §  15, 
Rev.,  p.  380,  I  18. 

Executions. 

Rev.,p.Zn,  I  19, 
iZeu.,  p.  394, 

Fisheries. 

Rev.,  p.  433, 

Frauds  and  Perjuries. 
Rev.,  p.  444,  I  12, 

Health,  Board  of. 

Pamph.  L.  1882,  p.  217, 

Insurance. 

Pamph.  L.  1877,  p.  102, 


92 


120 
90 


317 
10 


474 


509 


445 


432 


Judicial  Proceedings,  (Essex  Countv.) 
Pamph.  L.  1867,  p.  463,  420 


Judgments, 

Bev.,p.b20,  I  2, 


316 


54 
294 
61 
56 
54 


301 

141 
83 


[Justices'  Courts. 
I        Rev.,  p.  537, 

Rev.,  p.  554, 1  83, 

Rev.,  p.  556,  I  98, 

Rev.,  p.  564,  I  137, 

Pamph.  L.  1882,  p.  138, 

Legal  Holiday. 
Rev.,  p.  481, 

Limitation  of  Actions. 
Rev.,  p.  595,  I  9, 

Mandamus. 

i2ei;.,  p.  630,  §  2, 

Married  Women. 

Nix.  Dig.,  p.  548,  436,  487 

Rev.,  p.  637,  487 

Mechanics'  Lien. 
Rev.,  p.  668,  I  3, 

Milk. 

PawipA.  L.  1882,  p.  97, 

Mortgages. 

Rev.,  p.  701,  ^  1, 
Rev.,  p.  705, 
iJei'.,  p.  707,  2  23, 

Municipal  Corporations. 
Rev.,  p.  713, 
Eey.,  p.  713,  §  10, 
Rev.,  p.  1360, 
PampA.  L.  1882,  p.  247, 

Oaths. 

Rev.,  p.  740, 

Orphans'  Court. 

Pat.,  p.  59,  ?  21, 
Rev.,  p.  764,  §  59, 
Rev.,  p.  764,  _^  62, 
Rev.,  p.  765,  §  63, 
Pey.,  p.  766,  ^  70, 
Rev.,  p.  769,  ^  78, 
Rev.,  p.  770,  ^  82, 
Rev.,  p.  772,  g  91, 

Pharmacy,  Practice  of. 
Rev.,  p.  816, 

Practice. 

Rev.  L.,  p.  415, 
Rev.  Stat.,  p.  931, 
Rev.,  p.  868,  §  124, 

Railroads. 

Rev.,  p.  926,  §  7, 


209 
470 


124 
164 
164 


107 
160 
111 
298 


525 

329 

87,90 
198 
145 
142 
145 
88 

88,  90 

242 


563 
663 
495 
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Railroad  Crossings.  | 

PampA.  i.  1881,p.  291,  513 

Reform  School. 

Rev.,  p.  952,  g  25,  427 

Religious  Societies.  I 

Pat.  412,  234, 

Harr.  Comp.  \SZ.  235 

Eev.,  p.  962,  'O.  27,  31,  32,  23-5 

Roads. 

i2eii.,p.  991,  ?  1,  335 

ij€i>.,p.  998,  |§  12,  13,  339 

Rev.,  p.  1014,  ?  116,  338 

Pamph.  L.  \HHO,  p.  no,  83 

Sales  of  Land.  I 

Rev.,  p.  1044,  J  9,  310 

Schools. 

Rev.,  p.  1072,  U  9,  19,  20,  103 

i2€r.,  p.  1078,  ?  46,  104 


Slierjffs. 

Rev.,  p.  1098,  U2,10, 
Rev.,  p.  i;02,  \  22, 
i?€i'.,  p.  1105,  ^<  37, 


70 
301 


Taxe^. 

Nil.  Dig.  ( 1 855)  p.  801, 2  61 ,   58 1 

Rev,p.nA\,i5,  139 

iJer.,p.  1156,  §  74,  481 

Pamph.  L.  1865.  p.  192,  505 

Pa^nph.  L.  1879,  p.  340,  137 

Pamph.  Z/.  1881,  p.  194,  158 

Pamp/..  L.  1883,  p.  65,  5a5 

Townships. 

Rev.,  p.  1203,  J^  54,  183 

Pamph.  L.  187 S,  p.  70,  431 

Vice  and  Immoralitv. 

Rev.,  p.  1230,  ?  9.  47b 

Rev.,  p.  1232,  'i  19,  479 


SURETY. 

1.  By  statute,  the  clerks  of  the  Courts 
of  Common  Pleas  are  the  custodi- 
ans of  the  registries  of  mortgages. 
The  statute  provides  that  the  regis- 
try of  a  mortgage  shall  be  notice 
of  the  mortgage.  It  also  makes  it 
the  duty  of  the  clerk  to  enter  in 
the  margin  of  the  registry  of  a 
mortgage,  a  minute  of  the  redemp- 
tion,     payment      and      discharge 


thereof  on  the  production  to  him 
of  the  mortgage  canceled  or  with  a 
receipt  thereon  signed  by  the  n>ort- 
gagee  or  his  assignee,  and  provides 
that  sucli  entry  shall  be  a  full  and 
absolute  bar  to  and  discharge  of 
the  .said  entry  and  mortgage.  Tlie 
books  containing  ihe  registration 
of  mortgages  are  nia<ie  public 
records,  to  which  the  statute  de- 
clares that  "  every  person  shall 
have  access  at  proper  seasons  and 
may  search  the  same,  paying  the 
feew  allowed  by  law."  The  clerk 
wrongfully  entered  ufmn  the  regis- 
try of  a  mortgage  a  minute  of  pay- 
ment and  re<iemption.  In  an  ac- 
tion against  the  surety  on  his 
official  bond — Held  — 

1.  That  tlie  entry  of  sati-faction  of 
a  mortgage  u|>on  the  registry  was 
part  of  the  official  duties  of  the 
clerk,  and  that  the  sureties  on  his 
official  Ixmd  were  liable  for  his 
misfeasance  as  well  as  nonfeasance 
in  the  performance  of  that  duty. 

2.  That  the  sureties  of  the  clerk 
were  liable  on  his  official  bond  for 
tlie  damages  sustaine<i  by  a  pur- 
chaser of  the  mortgaged  premises, 
who  searched  the  registry  of  the 
mortgage  for  himself,  and  finding 
the  minute  of  the  redemption  on 
the  registry,  and  believing  that  the 
mortg.ige  had  been  paid  and  satis- 
fied, subseijuently  purchased  the 
mortgaged  premises  at  a  sheriff's 
sale,  although  such  imrcbaser  did 
not  employ  the  clerk  to  make  the 
search. 

3.  That  the  purchaser,  having 
bought  the  premises  at  the  sheriff's 
sale,  and  paid  for  them  their  full 
value,  the  metisure  of  his  dam- 
ages was  the  amount  lie  was  after- 
wards compelled  to  pay  to  relieve 
the  property  from  the  mortgage. 
Appleby  V.  ^tate,  161 

2.  A  surety  upon  the  bond  of  a 
cashier  of  a  bank  is  not  discharged 
by  the  mere  fact  that  the  cashier 
was,  at  the  time  the  bond  was 
given,  a  defaulter.  Nor  will  the 
neglect  of  the  bank  to  ascertain 
that  fact  discharge  him.  Bourne  v. 
Mount  Holly  National  Bank,       360 

Su  PLEADINOe,  2. 


INDEX. 


601 


TAXES. 

The  shares  of  slock  of  the  Hudson 
County  Gaslight  Company  owned 
by  the  Jersey  City  Gaslight  Com- 
panj',  are  taxable.  Jersey  City  Gas 
Li(jlit  Co.  V.  Jersey  City,  480 

See  CONSTITUTJJN,  12. 

Municipal  Corporations,  10, 
11. 


TAX  SALES. 

,  The  sale  of  lands  for  taxes,  under 
the  provisions  of  the  act  of  1879, 
{Pamph.  L-,  p.  340,)  must  be  made 
before  the  expiration  of  the  two 
years  during  which,  by  the  provi 
sions  of  said  act,  the  lien  for  taxes 
is  to  continue.  Johnson  v.  Van 
Horji^  136 

,  The  period  of  two  years,  during 
wiiich  the  lien  exists,  commences 
to  run  at  the  time  fixed  by  the  col- 
lector of  taxes  in  the  notice  re 
quired  by  section  10  of  the  act  con 
earning  taxes,  {Rev.,  p.  1141, 
before  which  taxes  are  to  be  paid, 
not  later  than  December  19th.    lb 


TITLE  TO  LAND,  PLEA  OF. 
See  Pkactice,  7. 

TOWNSHIPS. 

Section  5  of  the  act  concerning  town- 
ships and  township  oflScers  {Rev.,  p 
1203,  g  54,)  which  provides  that 
whenever  it  is  deemed  expedient 
to  issue  town  or  township  bonds 
for  any  lawful  purpose,  the  bond 
shall  only  be  made  or  issued  on 
certain   conditions    mentioned 


that  act,  applies  only  to  cases  where 
it  is  optional  either  to  incur  the 
debt  or  not,  and  not  to  those  where 
a  lawful  debt  has  already  been  in- 
curred and  the  payment  of  it  is 
consequently  obligatory  upon  the 
township.  Townsliip  of  Union  v. 
Rader,  182 


VICE  AND  IMMORALITY. 

A  certiorari  will  not  be  allowed  to 
bring  up  proceedings  under  the  act 
concerning  vice  and  immorality 
before  conviction.    Stokes  v.  Early, 

478 

WAIVER. 

The  making  of  an  affidavit  in  attach- 
ment by  a  vendor  of  goods,  and  the 
issuing  of  the  writ  thereon,  consti- 
tute a  waiver  of  the  right  to  reclaim 
the  property,  and  are  an  affirmance 
of  the  sale.     Heller  v.  Elliott,    564 

See  Contracts,  9,  10,  11. 
Insurance,  1. 


WITNESS. 

1.  Service  of  a  summons  upon  a  per- 
son non-resident  in  this  state  while 
going  to,  attending  or  returning 
from  a  trial  here,  as  a  witness  or 
party,  will  be  set  aside.  Mnsney 
v.  Colville,  119 

2.  Service  upon  a  resident  witness  or 
party  is  not  a  nullity.  But  the 
court  will  control  the  service,  and 
either  set  it  aside  or  change  the 
venue  arising  from  such  service,  or 
otherwise  remedy  any  special  dis- 
advantage which  such  service  en- 
tails upon  the  defendant.  7  b. 


J 


D     000  551  710     7 

lir  ?;nMTMFRN  RFfSinNAI   I  IRRARV  FAri!  ITV 


